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‘Hen'ble Mr. Kuldip singh, Member (J)
Ihe applicants have filed jeint application under
s _ction 19 of the Administrative Tribunal's Act, 1985 vide
which they are assailing the methed and procedure adopted
by the respondents in helding the selectien tor the pest of
Office superitendent Grade-II scele Rs,1660-2660 @FS).
The applicants are workimg under the resgpendents under the
ﬁinsterial cadre of parel workshep andwete pested
#s Head Clerks whaich is 3 feeder cadre for the prometiem te the pest
of Cffice superintendent Grade-ll. |

2e The pest of Office Superintendencis filled up

‘'on the basis of selection which consists of twe parts - Written

test as well as the interview, A candidat. has te ebtain
60%‘marks-to cecome eligible for interview and thereafter to
further obtain 60% aggregate in the written test and interview
ter thepurpese of empanelment,

3. The responcents vide theirletter dated 2.7.96 issued a
Nétiflcaticn for helding the w;itteh test for 31 pests for
general categery, ome for s“ and ore for SI. Along with the
Notificatiom a list of the empleyeces whe were within the zene of
cobsideration was alse annexed, which included the nares ef the
applicants, |

4, It is further stated that before conducting the
eXgminatiem & committee has to be constituted comprising 3 JAG
grgde officers but in this case ne committee was constituted.

5, The applicants further state that as per the rules the
writtent papers dig > hot include objective type guestiems to the
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paper
extent of 5U% and @ guestien/ef compuslery language was also

not given in its preper form. The (uestion paper has been
annexed as Annexure C.

O it is further submitted that while assessing the
performance, the respondents have adepted a dubieus prqcedure
by including the names ef the cadfdates who arcalleged to have
passed the seléctien , i.e. with regular marks and noti@nal
seniority marks. 5o the appligmts state that including of
notienal seniority marks is illegal and unconstitutienal

and there is no guestiom of adding any selection marks based
on meritse.

Te It is further pleaded that Rallway Board letter
dated 5.12.84 by which the notienal senier/jty marks were

allowed to be added has alresay been yuashed by the Tribunal,

Hence, the prepartion of the panel of the basis ¢f this letter

is illegal,

Se The applicartfurther claims that they have peen
holding the post of Office Superintendents on the basis of
their senierity on ad hoc basis‘so there was ne guestieom of
declaring them unsuccessufl in the written test, se it is

prayed that the Tribunal may call upen the receords and

proceedings which led to the passing of the impugredorder

dated 27.11.96 and shoudg quash the same.

9. The respopdents are contesting the OA. The respondents

denied that they have not constituted preoper selectien board,

rather , selectiem board consisting of 2 JAG cfficexs and

2 senior seale cfficers was formed. The eXam. was cenducted
in accoragnce with the Radlwgy rules and it was culy notified
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and all the candidates were in the eligible zone including the
additional stand by the candigates were brought under the

zone of cocnsideratiemn. At the time of conducting of the

writtent examination, vigilance team of the Rallways was p;ennnt
there to moniter the test 30 all the answer sheets werc given the
cede number em the same day anda thereafter result was culy
declared and i is further pleaded that if the QA is allowed

it will directly aftect 59 gyalined empleyees so they are
absolutely necessary parties so in these circumstances the
presgnt OA be dismissed on the jwund of non~joinder of parties
alone,

10, It is denied that the yuestiem papsrs were not

set by the cempetent persems., As regards assigning of marks

for notienal senierity is concerned, the same is stted to have
b.en awareed in terms of letter cated5.12,84, Ine notional

marks werg awarded to 3 seniermest candidatesvﬂgg?EZcLared eligible
for appearing in the vive-voce test, Thus it 1s pleaded that
selection to thepestof (fficeSuperintendent had been made

in accerdgpce with theR@ilwvay Board instructions and guidelines.
11, We have heard the learned counsel for the parties and
gone through the record.

12, The applicants in their case have taken twe mainm grounds to
challenge the procedure fer heldimg selecticom to the pest of
Office superitendent Grade~IJl. The first gnd foremest

ground is thg some of the candidates ha.e been given netional $niexty.
marks to make them eligible to be called for viva-voce test,

Ag per the scneme of the examimatiom emly that - candiwte is

called for vivaevoce who securegfa minimum of 60%zgggkfn tnis

selectiom process dmittedly 3 candidates have bean made el%&gb&gtal

W
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in the writteny test meaning thereby that they haa failed
in the written test but by adding the notienal seniority
marks they had been mage eligible to appear for viva~voce
teét. The coumsel for the applicants ceontended that this
has bzen done onithe basis of the Railway Beard letter dated .
5.12.84 and it'ig) so admitted by the respendents in their
writlen scatement but since in an earlier case the leteer
dated 5.12.84 had alregdy been held to be discriminatory
and arbitisary andqthercf@re,had been (uashed, so the
respepdents ceuld not have invoked the letter dated 5..2.84
to make 3 perseas eligible for viva-vece despice the fact
that those 3 parsens have faildd te secure the minimum
qualifying ﬁarks, i.e., 60% of the total marks in the
written test,
13. In reply to thnis, shri Masurkar appearing for the
department submitted that the 3 persens whe had been given
‘the netaional senierity marks wers the 3 seniermest aandidates
and even if their selectiem is set aside still the
aﬁplicants willégg:herg be near the persons whe had
qualified the test. In our view this centention of
+he lsarned ceunsel for the respéndents has no merits
becguse the guestien is not whethef these applicants will
be near the position of qualifying the test er not but the
real ‘guestion . ig whether the test has been cond.cted
in accerdjnce witp the rul@s or not. Since admittedly the
respondents had inveked the Railway Board letter dated

5.12.84 to mgke those 3 persens eligible for appea’ring in
viva~voce tegt, that amounts te discriminatmjthe other
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persens who haa fajled and if an arbitaary invecation

of pewer in respect of 3 persoms only. The letter dated
5.12.84 was a subject matter of contreversy in OA 867/89
pefore the Jabalpur Bench ef the Tribunal in case of
Chintamani Pandey Vs. U.0.l. & 6 ethers. Tpe Hen'ble
Tribunal had discussed the letter dated 5.12;84 and

observed that there is me manner ef doubt that the impugned
Railway ) Board circular of 5.,12.88 discriminates identically
placed individuals and held the sanme te e uncenstitutioenal
and vielative of Agticle 14 and 16 of the Constitutien

of india and this is so done as early as om 13.8,93 when this
judgment was delivered, Tne Raidiway autheritiies should have
stopped invokimg letter dated 5..2.84 but we are surprised te
find that this letter has been used even in selectien for
which test was conducied 30.7.96 and results were declared on
27.11.,96, Thus the giving\notional senierdty marks te 3 persomns
cannot stande.

14. Tre next greund ) caken by the aéplicants . is that
while setting‘tma§§©§r3~fer examinatiem the department has not
fellawed the instructiems provided fer type of (uestier papers
te be gset as the guestien éaper did not centain the 50% ef

the ebjective type of guestiems., Se te that extentalse the
selectisn precess adopted by the respendents has alse been
chailenged. The counsel for tuevappliunt has alse referred
to a judgment repertedin ATR 1990(1l) CAT 458. To eppese this
contentien the couns:l for the respemcents submilted that

it is for the selectien beard te see to it that what type ef

guestiom papers are set up and in the case of applicants it

o
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was tesg§ for a promotien to the pest of Oifice superincencent
who were suppesed to record effice netes in the files so if
more Qpestxon of narrative type are set up im the gu:stien
pspers that will not cause any prejudicé to the appliints ner
any principles ef natural justice will be vielated,
15. ne have considered this aspec£ alse and we find
that theres is ne denial on the part of the responaents as
per the dire._ tives of the Railway Board it is very clear
about the style eof the gapersis The respondents did net deny
that as per the directives of tim Rzilway Beard the 50% c¢f the
paper must contain objective type of_@@@stions. S0 in our |
view the selectiem board censtituted for helding the examinatien
have ne right to deviate from the settledguildelines fer
setting up of the paper, The selectiom beard caunot
substitute their;éyp\~isdem ever the wisdom of the Rpilway
autherities which have prescribed the rules regarding setting
up of papers to the extent that 50% of the gquestien pager
myst contain objective type juestiems. Since the questiem -
Paper annexed aleny with the QA hasnet b2en denied se we have
ne oeptiem but to held the written test as illegal and veid as it
is vielative of the directiens issued by the Reilway Beard, and
fer that purpese we follew the judgment given by the Principal
Bencn in the case of Munshi Ram & Anothers Vs, U.C,6I, & Others,
ATR 1990(1) CAT 458. \
ie6. Te eppese the OA cthe respendents have alse taken an
ebjectiom that the DA is hit by principle of nen~jeincer of

parties, we find that this sbjectiem has ne merits since the
applicanis are challenging the selactien process and net the
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selectien of a particular individual,

17, In view of eur discussien above, we find that the

test conducted for the pest ef Offi.e sﬁpe:intendent ceonducted

oen 30.9,96 cannet stand and the same is liable te be qguashed

and set aside., Se we de hereby uash and set aside the selectien,
OA is allewed to this extent, with a{}ﬁiﬁther directiea that

the responcents shall held fresh test in accerdance

with the rulgs and instructiens en the subject and in the
meaneime these empleoyees who weré working on the basig ef
selectiem which is being quashed are allewed to werk én ad hec

basis, till a fresh\tig% is conduwcted and selactienslare made
h R bhort Lsofpel len

thereon.r Ne costs,

h auz %“

(MRS, SHANTA SHASIRY) (KULDIP SINGH)
~  M&EMBER (A) MEMBER (J)

Rakesh



