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Friday this the 9th day of July,1999.

CORAM: Hon'ble Shri Justice SeVenkataraman,Vice Chairman .
Hon'ble Shri S.K.Ghosal, Member (A)

1. Krishna Pratap Tiuari
2. Asheesh Kumar Goel

3, Rajkumar Raghuuwanshi
4o Anil Kumar Shakya

5. Keshav Bhargava

6, Sunil Kumar

7+ 05.0hakad’

8. VeK.Gupta

9, ReKeSharma

10. Sunil Kumar Dixit (’t’_,,
:‘L-'j. .

12.
13.
14.
15, A.KQNayak
164 PePo.Raut
17+ KeMahapatra
18. Shankar Jee
19, A.CeSharma

All are working as Assistant
Station Master, Central Railuay,
Solapur Division,

By Advocate Shri G.K<Masand
along with Shri R.D.0ehariea
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Union of India through
The General Manager,
Central Railuay,
Numbai C ‘S oT oy

Mumbzi,

The Chief Personnel Cfficer

Head Uuarters Office,

Central Railuay,

Mumbai C.5,.T oy

Mumbai,
@k
’

No, 6),

The Divisional Railuay
Manager, '
Divisional Office,
Centrzl Feiluay,
Solapur,

The General Manager,
South Eastern Railuay, .
Garden Reach,

Calcutta.

Advocate Shri SeCeChauan

.
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ORDER (ORAL)

PER.: SHRI JUSTICE S. VENKATARAMAN,
VICE-CHAIRMAN,

In all these applications the applicants are
aggrieved that though they were selected in the panel
of 1991 for appointment to the post of Assistant Station
Masters, the respondents have discriminated against them
and have given appointments to candidates who were
selected and included in the subsequent panel of 1992.
The facts giving rise to these applications briefly are

as under :

The Railway Recruitment Board, Bhopal, issued
a notification dated 22,10.1990 Annexure A~II calling
for applications for the post of Assistant Station Masters
in Jansi, Bhopal and Jabalpur Di;isiogskéf/Central Railway

and Nagpur and Bilaspur Divisignsgof South-Eastern Railway.

All the applic submitted tb€ir applications and they
n the written test and~viva=voce. Their -

names were included\iri the panel of 1991. The panel was

sent to the coffpetent authority in November, 1991. 1In the
notification ét Annexure A-1I,the number of posts was
shown approximaiely as 787. The applicants were directed
to undergo training at Zonal Training Centre at Bhusawal o
from 18.01.1995 to 19.04.1995. After completion of the
training, the applicants were all pqsted as Assistént
Station Masters in Solapur Division by order dated
05.07.1995.
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2, The case of the applicants is thaﬁ,though

they had been selected for the post¥ in the éivisionl

notified, they had been posted to a different Division,

that they accepted the postings under prote?t and

also followed it up with representations da#ed 02.10.1995
|

and that they have come to know that thoughithey had

been selected for the posts notified in tho%e five

ok !
Divisions bwt they had been posted to a different Division
Ve

and-thet the candidates whose names were included in the
v |

subsequent panel of 1992 have Qgﬁit:%Ffed to Northern

Rail nd Bhopal Divisio Cemtfal Railway and that

they haye
furth

|
11 been working from 1992 itself. They have
eaded that the respondents have ﬂosted many

candidates in Bhopal, Jansi, Jabalpur, Bhusawal, Bombay

ey

and Solapur Division ignoring the applicanﬂs' claims.

v

the following reliefs.

"i)

ii)

iii)

qﬁiy these applications the applicants have §ought for

|

Hold and Declare that the applicants' right
to re-post as A.S.M. on Bhopal,!Jhansi,
Jabalpur Division of C. Rly & Bilaspur &
Nagpur Division of South Eastern Rly., must
be upheld. )

Issue a writ, order or direction in the nature
of mandamous directing the resppndents to
issue reposting order of the applicants for
the post of A.5.M. to the respective area, for
which the respective notification was issued &
their willingness was given according to his
panel position, in any case prior to the date
of posting of the candidates of the subsequent

panel,

The applicants may be granted, on such posting
the inter-se-seniority.

-
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iv) The applicants may be granted pay and other
allowances from the date of such posting, with
all sonsequential benefits such as promotion,
etc.

3. The sum and substance of the defence taken

by the respondents is that the number of posts shown in
the notification is only approximate, that generdly as
many candidates may not join the post or they may fail
in the medical test, approximate figures are given in
the notification, .that actually 787 posts were not

available on the date of notification, that the Recruitment

Board sent a pé@nel containing 877 names, that among them
) against

only 610 candidates could be accomodated "/ the vacancies

in the five Divisions specified in the notification ,

that though the valid;;yédf/zﬂe pane expiégfuf/ November,

1992 and though there was| nd_obligation their part

to issue any appointmenfs thers who were left out

in the panel, still the respondents got the life of

the panel extended till end of 1994 and that after
obtaining the approval of the Board, the applic;nts were
all posted to Solapur Division. They have asserted that
no one else has begﬁngi; 1992 panel in any vacancy in
the five Divisions included in Annexure A2 nbtification
and prior to the appointment of the applicants in Solapur
Division. They have further pleaded that there were large
number of vacancies available in the Northern and South-
Eastern Railways and the respective General Managers had
requested for making available the candidates selected

by the Railway Recruitment Board within the area of
Central Railway for giving them appointments on the said

.006

B L



: 6 f

Railways, that with the prior approval of the Railway
Board the candidates whose names were includéd in the
1992 panel were made available to the Northefn and
South Eastern Railways for giving them appointments in
the said Railways. They have also contendedjthat the
applicants having accepting the postingsgiveﬁ to them
without any protest were debarred from now raising the
plea which they have raised, ' E

4, The applicants have filed a rejoinéer/though
without obtaining prior permission of the Tr?bunal.
However, we have now allowed the Learned Cquhsel for

the applicants to refer to that rejoinder also during

arguments. ' i

[

|

5, There should be no dispute about the legal
proposition that mere empanellment or inclusﬁon of ones
name in the selection list does not\confer o% a candidate
any right e appointe lQEZifET?n of Orissa V/s.
Harirrasad Ras - 1998 {i;;BCC 487 §. The Learned Counsel

for the also concedes this posit%on. His

jncluded the names of the applicants was iq force, the
respondents could not have issued appointmeAts to those
whose names were included in the latter panél of 1992,
He also drew our attention to para 306 of Ij“‘éjM'

in this regard. Even the Learned Counsel for the
respondents does not dispute this position.‘ The

contention of the Learned Counsel for the applicants

.0.7 .
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was that the respondents by issuing appdintment oxrders

to the candidates in the panel of 1992 have discriminated
against the applicants who ought to have been issued the
same appointments. He also urged during the course of
his argument that when the responde;ts themselves had
notified 787 vacancies and when admittedly the Recruitment
Board prepared another panel containing 418 names in 1992
for the same three Divisions of Central Railway, the
respondents cannot contend that there were no vacancies
at all in those three Divisions and that as such, the
plea of the respondents in this regard will have to be

ignored,

6. The Learned Coun;el for the respondents
contended that merely because a partigular figure is
shown in the notification or an%§§%§:ig;:l had been
prepared by tie RecruitmentA ogrd, it cannot be said
that tife chizo ic assertionﬁggé*by a responsible
officer in 61

. the r that only 610 candidates. could be
accomodated 41 those three Divisions and that there

were no other vacancies is false. He further submitted

that the applicants have not been able to show that any
other fresh appointment had been made in those three

Divisions after the 1991 panel candidates were appointed.

7. It is seen that in the notification it is
indicated that the numnber of vacancies is approximately
787. It is also indicated that the number may be varied.
As such, it would not be appropriate to hold that there

must have been actually 787 vacancies at that time.But
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it is not explained as td how when the notification
referred to the number of vacancies as 787, the
Recruitment Board sent a panel of 877 names.; The
Learned Counsel for the applicant submits that an
additional indent must have been sent by the Railways.
That apart, it is not at all explained as to how when
there were no vacancies at all to accomodate the
candidates whose names had been included in the panel
of 1991, the authorities sent another indentfto the
Railway Recruitment Board for 417 posts in tbe same
three Divisions. In fact, during the argume&ts vhen
we wanted to know how this has happened, the Learned

Counsel for the respondents was not able to give any

explanaticn. In fact, we g o days time to him to

ascertaift from the au 3ties cochcerned and explain

¥, today the Learned Counsél for the

get Zny clarification in this regard,_'Fromithe facts
plezded by the respondents themsefies, we f1nd it
difficult to thirk of eny plausikle cause for the
“authorities concerned sendirg another 1ndenw ir: September, .
1991 when already their earlier indent was bending and

the selection process had commenced. It is heéé%ir

p;@#éd that the results of selectlongiig publlshed in
Novemher, 1991 and the panel was recelved in the seme

montk:. There must be some reason-iﬁx whlch the respondents

‘o
do not want to disclose or cannot disclose. Be that as‘may,
these circumstances may not have much releTance so far

as the point under considerationsg Conev~’
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8. The reply filed by the respondents only o
indicated that the panel of 1991 was kept alive out |
of humanitarian consideration and that so far as the
candidates in the 1992 panel were concerned, they were

" sent to Northern Railway and South Eastern Railway

as there was an indent from thos Railways. The applicants - .
in their rejoinder have pleaded that if they had been given
an option, they would have also agreed to go to Northern
Railway or South Eastern Railway and that the respondents
could not have given preference tc candidates in 1992 panel

without first offering those posts to the applicants,

9. Durirg the arguments we questioned the
respondents' counsel to explein wh e applicants were
not considered for being se?t‘égZEgg,Northern Railway

and South-Easterp R ilway"e ore the candidates of 1992

panel wer i those posts, At thatvstage,the Lesrned
Couns€l for the Yespopdents submitted that the panel of
1991 had lost validity by November, 1992, thst when
the request from the Northerrn Railway and South-Eastern
Railway came, the panel of 1992 was still in force and
as such with the approval of the Railwey Board those
candidates were sent tc those Railways and that the
proposal was made only subseguently to revive the 1991
panel and extend its life and it was under those
circumstances the applicant;ﬁguld not have been considered
>y

when the 1992 panel candidates were sent to South-Eastern

Railway and Northern Railway. Unfortunately, the

respondents had not spelt out this position clearly in

their reply. We therefore wanted the relevant reccrds
eeslO %
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to be produced before us. The records have been
produced by the Learned Counsel for the respondents,
On perusal of the records we find that on O%.C9.1993
ai proposal was put up for extension of the currency
of/the panel of prob-ationary A.S.M.s. received from
the Recruitment Board on 09.11.1991 till itigets
exhausted. 1In that proposal it is stated tﬂat after
the receipt of the 1991 panel, the Recruitment Board
has supplied one more panel of 418 applications ‘on
08.07.1992) that as the earlier panel was hot fully
utilised, those applications were sent to quthern
Railways and South-Eastern Railways for their use

as they had urgent need, that in near futuré some
vacancies would arise in all the.divisioné due to
various factors and therefore would arise to
‘utilige{the left over a 1&21?ii2 and thattno new

plsted on the Railway Recruitment Board -

the”currency of the panel will have to be. extended with
the aspproval of the competent authority i.e. the General
Manager. We also find that the C.P.0. has endorsed that
due to retirement, etc. during the next six%months

there would be requirement and that persons who could
not be offered job from earlier panel are therefore

‘ :

required to be offered jobs. He has put up. the proposal
before the General Manager.After noting that one year
extension would expire on 08.11.1993, a recBmmendation
was put up that the panel may be extended upto 08.11.1994.,

The General Manager has accorded his sanction on

19.10,1993. In view of these p;ggégagngs«in the record,
¥
\/' 0..11‘.

e S T B e W1 e o




s 11

we do not find any reason to doubt 2Pd~makewit
. ~
clea{ ﬁhat the panel of 1991 had expired by November, 1992
and fhat it was got revived only in October, 1993. By
that date, the candidates whose names were included in
the 1992 panel and who also could not ﬁe accomodated in
fhe 3 Divisions for which the notification had been
issued, were diverted to Northern and South-Eastern
Railways. The panel of 1991 had still not been revived
and as such, these applicants could not have been considered

at that stage.

10.. The Learned Counsel for the applicants
contended that when the panel of 1991 had not been
exhausted and when the request from the two other
Railways came, the respondents .ought to have sent a

proposzl for reviving the 1991 paqgltaﬁa that instead
of that, they have waitgd for @31/92 panel to be

exhausted apndthereafter only in the month cf September

they ve put bp the propossl for revivel of the 1991

panel. AccoXxdi o him, this action of the respcndents
is arbitrary. wWe are unable to agree with this
submission. The panel had lost its life by Novemker,
1992 and the respondents were :wunder no legal obligation
to revive that panel.but when the request from other
regions, namely - Northerﬁ Ra;lway and South Eastern
Railway came, it was then decided to send the candidates
whose names had been recommended by the Recruitment Board
of Bhopal. The panel of 1992 was in forcgtzhd there

is nothing wrong in the authorities operating that panel.

It is only when they found that some more vacancies would

- .0012
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arise and no other indent had been sent to the
Recruitment Board, they have thought of reviving thé
1991 panel and then put up the proposal. Aslsuch, we

l
cannot hold that the action of the respondents in

putting up the proposal in 1993 is deliberaté or arbitrary.
That apart, we must point out that the appliéants have
not alleged any malafides against the respondents.

11. Though the applicants in their rejohnder stated
that they should have been given an option tL go to
Northern Railway and South Eastern Railway, @hich ples
would not be relevant in view of the facts stated above,
we may still point out that the prayer of tﬁé applicants
in the application is not that they should be posted to
.Northern Railway or South Eastern Railway, és had been
done in the case-of 1992 panel, Eve 'after:knowing‘ghat
the 1 panel candidateg’had bgen §;k2/;o £hose two

épplicants' pray¢r is that they should be

Railwayg, th

reposted\to e three Divisions notified in the notification.

As such, the question as}thether the applicants should have
been given the option or not does not arise .

i
12, The Learned Counsel for the aéplicant submitted
that even according to the respondents, 610 candidates
of 1991 panel were accomodated in the threé Divisions and
that the applicants had secured twe ranks +hich are higher
than S1. Nos. 610 and as such, th:—applicabfs were entitled
to have been appointed then itself and tha& the respondents

have failed to give them appointment. He Frew our attention

ee .13
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to Roll Nos, given to the applicants in the intimationg
sent to them and after referring to the results which
were announced in the order of merit, he sought to
point out bt the resk—numbers—of-the applicantslu»SALQAWJ

Lerio Wihe Gio. . . >

* The Learned Counsel for the respondents took objection

to this and contended that the applicants not having
taken such a plea, they cannot now be allowed to put
forth a new case and that if the applicants' grievance
is that the candidates who had scored ranks lower than
their ranks had been appointed, then they should have
challenged those appointments and ‘filed applications
within one year thereafter and thai now they cannot raise
theyblea. The argument now advanced‘by the Learned Counsel
for,the applicants cannot be entertained by us for more
than one reason. First of all, the applicants have
never put up such a case either in the applicstion or in

it %%glélﬁg'éaid that such a

case could have ba&en\raised “€nr .the first time in the

the rejoinder, even

rejoinder, Seconmdly, the argument of the Learned.Counsel
for the applicant pre-supposes that allthe 610 appeintments
hHave beer made only in accordance with the ranking given

in the result sheet. It is seen that many posts are
reserved for SC/ST and Ex-servicemen candidates. We do

not know how many of them are included in the number 610.
As such, it would be too much to assume that because the
applicants have secured ranks above S1. No. 610, they

should have found a place in the list of candidates of

610 who were actually appointed,

13, The entire claim of the applicants is based
00014
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on the plea of hostile discrimination. This ﬁs the

und they @e}/ﬁave put forth in their claim.
We find\that from the material on record such a hostile

onl

disefimination cannot be held to have been made out.

14. For the above reasons, the applicants fail

and these applications are rejected. Parties to bear

theifcosts. [ : |
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