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BEFURE TiE CENTRAL ADMINISTRATIVE TR1BUNAL
MUMBAT BENCH, MUIMBAI

" 0ALNOS. 431 to 445/96. $25/96, 526/96, 794/95

and 800/96.

Friday this the 9th dey of July, 1999,

CORAM: Hon'ble Shri Justice S.Venkataraman,Vice Chairman
- Hon'ble Shri SeK.Ghosal, Member (A)

1. Krishna Pratap Tiuari
2, Asheesh Kumar Goel

3. Rajkumar Raghuwanshi
4o Anil Kumar Shakya
S. Keshav Bhargavsa

6. Sunil Kumar

7+ 0e5.0hakad

8. VeK.Gupta

3. ReKeSharma

Sumil Kumar Dixit
« 3% Yadav g';’ég/(f"_———#

¢
F.Mishra

13, FeKMishra
+ 14, Ashok Kum ar
15, A«KoNayak
16, P.P.Raut
17+ KsMahapatra
18. Shankar Jee
19, A«CoSharma
All are working as Assistant

Station Master, Central Railuay,

Solapur Division. ses Applicants

By Advocate Shri G.K.Masand
along with Shri R.D.Dgharje
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By
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Union of India through
The General lManager,
Central Railuay,
Mumbai Ce3.T,,

Munbezie.

The Chief Personnel Cfficer
Hoad Quarters Office,
Central Railuay,

Numbai C.S ‘T oy

Mumbai,

The Chairman,
Railyay Pecru Coard
, Mac Lo

Shivaji Nag
Bust Stop No, 6),
hopal.

The Divisional Railuay
Manager,

Divisionzl folve,
Centrzl Failuay,
Solapur,

The General Manager,
South Eastern Railuay,
Garden Reach,
Calcuttas

Advocate Shri SeCelhauan

.es PRecpondents

ee 3/~




~t

'S

ORDER (QHAL)

PER.: SHRI JUSTICE S. VENKATARAMAN,
VICE -CHAIRMAN,

In all these applications the applicants are
aggrieved that though they were selected in the panel
of 1991 for appointment to the post of Assistant Station
Masters, the respondents have discriminated against them
and have given appointments to candidates who were
selected and included in the subsequent panel of 1992,
The facts giving rise to these applications briefly are

as under

The Railway Recruitment Bbérd, Bhopal, issued
a notification dated 22,10.1990 Annexure A-II calling
for spplications for the post of Assistant;Station Masters

in Jansi, Bhopal and Jabalpur Divisions of Central Railway

T Nl e

and Nagpur and Bilaspur Divisions of South-Easter: Railway .,
All the licants s ttted their applications and the
ﬂ:’,,,,/aﬁp Agz?j?%t Y \
ad’;*c ecded imp“the written test and viva-voce. Their '’
)

namﬁs’ﬁgfgzincluded in the panel of 1991. The panel was
sent to the competent authority in November, 1991. In the

—

notification at Annexure A-I1I,the number of posts was
shown approximately as 787. The applicants were directed
to undergo training at Zonal Training Centre at Bhusawal
fron 18.01.1995 to 19.04.1995. After completién of the
training, the applicants were all posted as Assistant
Station Masters in Solapur Division by order dated
05.07.1995.



2. The case of the applicants is that, though

they had been selected for the postf in the Divisioni
notified, they had been posted to a different Division,
that they accepted the postings under protest and

also followed it up with representations dated 02.10.1995
and that they have come to know that though they had

been selected for the posts notified in those five

ot
Divisions bt they had been posted to a different Division
e

and-thet the candidates whose names were included in the
subseqd;nt panel of 1992 have been posted to Northern

Railway and Bhopal Division of Central Railway and that
they have all been working from 1992 itself. They have !
f;gptﬁ///gz;adedggbaéztsg’respondentshave posted many L

candi es in Bhopal, Jansi, Jabalpur, Bhusawal, Bgmbay i;

s . . . 3. 1 .
and Solaspur Division ignoring the applicants’ claims.

Qe
?By these applications the applicants have sought for f!

the following reliefs. _ ;

"i) 'Hold and Declare that the applicants' right o
to re-post as A.S.:. on Bhopal, Jhansi, 3
Jabalpur Division of C, Rly & Bilaspur & 5
Nagpur Division of South Eastern Rly., must !
be upheld, f

ii) 1Issue a writ, order or direction in the nature
of mandamous directing the respondents to
issue reposting order of the applicanis for
the post of A.S.M. to the respective area, for |
which the respective notification was issued & |
their willingness was given according to his ;
panel position, in any case prior to the date
of posting of the candidates of the subseguent

panel,

iii) The epplicants may be granted, on such posting i
the inter-se-seniority.
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iv) The applicants may be granted pay and other
allowances from the date of such posting, with
all consequential benefits such as promotion,
etc."

3. The sum and substance of the defence taken

by the respondents is that the nunber of posts shown in
the notification is only approximate; that generdly as
many candidates may noi join the post or they may fail
in the medical test, approximate figures are given in
the notification, that actualiy 787 posts were not

available on the date of notification, that the Recruitment

Board sent a pénel containiﬁg 877 names, that among them
against

only 610 candidates could ke accomodated [/ the vacancies
in the five Divisions specified in the notification ,

that though the validity of the panel expired in November,
1992 and tﬁough there was no obligation on their part

to issue any appointments to others who were left out

in the el, s 'l;aéﬁf J%spondents got the life of
‘he/pn:aﬂextegg tiIl end of 1994 and that after

obtainanig the approval of the Board, the applicanis were

all posted tq Solapur Division. They have asserted that
no one else has begﬁ7¥¥gﬁ 1992 panel in any vacancy in

the five Divisions included in Annexure A-2 notification
and prior to the appointment of the applicants in Solapur
Division. They have further pleaded that there were large
nusber of vacancies available in the Northern and South-
Eastern Railways and the respective General Managers had
requested for making avaeilable the candidates selected

by the Railway Recruitmnent Board within ihe area of
Central Railway for giving them appointments on the said
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Railways, that with the prioxr approval of the Railway
Board the candidates whose names were included in the
1992 panel were'made available to the Northern and
South Eastern Railwasys for giving them appointments in
the said Railways. They have also contended that the
applicants having accepting the postingsgiven to them
without any protest were debarred from now ralsing the

plea which they have raised.

4, The applicants have filed a rejoinder/though
without obtaining prior permission of the Tribunal.
However, we have now allowed the Learned Counsel for
the aspplicants to refer to that rejoinder also during

arguments.

5. There should be no dispute about the legal
proposition that mere empanellment or inclusion of ones
name in the selection list doe ot confér on a candidate

any Ii td be appoint ‘{g;@ernment of Orissa V/s. -

~1998 (1) SCC 487 §. The Learned Counsel
for the applicants also concedes this ﬁosition. His

main contention is that when the panel of-l99l which
included the names of the applicants was in force, the |
. respondents could not have issued appointments to those™
whose names were included in the latter panel of 1992,

He also drew our attention to_pa:a 306 of I,q.ijm.

in this regard. Even the Learned Coﬁnsel for the
resﬁondents does not dispute this position. The

contention of the Learned Counsel fbr'the applicants

.00/
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was that the respondents by issuing appointment orders

to the candidates in the panel of 1992 have discriminated
against the applicants who ought to have been issued the
same appointments. He also urged during the course of

his argument thét when the respondents themselves had
notified 787 vacancies and when admittedly the Recruitment
Board prepared another panel containing 418 names in 1992
for the same three Divisions of Central Railway, the
respondents cannot contend that there were no vacancies

at all in those three Divisions and that as such, the

plea of the respondents in this regard will have to be

ignored.

6. The Learned Counsel for the respondents

contended that merely because a particular figure is
shown in the notificstion or anoﬁher panel had been

>repared by the secruitiment Board it cannotl be said

-

that the categoric assert on ' a responsible
office tHe reply té;%;ﬁ §§:610 candidates could be
accomodate those three Divisions and that there
were no other vacancies is false. He further submitted
that the applicants have not been able to show that any
other fresh appointment had been méde in those three

Divisions after the 1991 panel candidates were appoinied,

7. It is seen that in thé notification it is
indicated that the nunber of vacancies is approxim-tely
787. It is also indicated that the numbter may be varied,.
As such, it would not be appropriate to hold thst there

must have been actually 737 vacancies at that time.But

cee 8
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it is not explained as to how when the notification "
: H
referred to the number of vacancies -as 787, the ' ;
L

‘ Recruitment_Board sent a panel of 877 names. The.

Learned Counsel for the applicant submits that an
additional indent must have been sent by the Railways. !
That apart, it is not at all explained as to how when |

there were no vacancies at all to accomodate the

candidates whose names had been included in the panel
of 1991, the authorities sent another indent to the

Railway Recruitment Board for 417 posts in the same

three Divisions. In fact, during the arguments when

we wanted to know how this has happened, the Learned
|

Counsel for the respondents weas not able to give any
( 3

explanation. In fact, we gave two days time to him to |

ascertain from the authorities concerned and explain ,
|

the same. wever, t b%rizérned Counsel for the
l
i

A&f submitte .e has not keen able to f

arification in this regard; From the facts _ |
l

pleaded by the respondents themselves, we find it ‘N
[

difficult to think of eny plausibtle cause for the |
suthorities concerned sending another indent ir. September, }

1991 when already their earlier indent was pending and
l

It is heddibr |

the selection process had commenced.
|

p;eved that the results of select10n§i§§ published in

November, 1991 and the panel was recelved in the same ’
There must be some reason<£§x which the respondents‘

month .
“dy
Be that as‘may ’

do not want to disclose or cannot discclese.
these circumstances may not have much relevance so far |

Co oS-
as the point under consideraticnwy ¢™

cer @
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8. The reply filed by the respondents only

indiceted that the panel of 1991 was kept alive out

of humanitarian consideration and that so far as the
candidates in the 1992 panel were concerned, they were

sent to Northern Railway and South Eastern Railway

as there was an indent from thos Railways. The applicants
in their rejoinder have pleaded that if they had been given
an option, they would have also agreed to go to Northern
Railway or South Eastern Railway and that the respondents
coulcd not have given preference tc candidates in 1992 panel

without first offering those posts to the spplicants,

9. Durirg the arguments we questioned the
respondents' counsel to explain why the applicants were
not considered for beirg sent to the Northern Railway
and South-Eastern Railway before the candidates of 1992
panel were given thbse posts., At that stage, the Lesrned
£ e responéggpg%ggﬁggttedvthat the panel of
1991 hac lo its validity by November, 1992, that when

the reque;t from the Northern Reilway and South-Eastern
Railway came, the panel of 1992 was still in force and
as such with the approval of the Railway Board those
candidates were sent tc those Railways and that the
proposal was made only subsequently to revive the 1991
panel and extend its life and it was under those |
circumstances the_appliéant;ﬁeuld not have been considered
v M

when the 1992 panel candidates were sent to South-Ezstern
Railway and Northern Railway. Unfortunately, the
respondents had not spelt out this position clearly in
their reply. We therefore wanted the relevant reccrds

.0.10
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to be produced before us. The records have been d
produced by the Learned Counsel for the respondents. | ,
On perusal of thé records we find that on 07.C9.1993
ai proposal was put up for extension of the currency

of the panel of prob-ationary A.S.M.s, received from

the Recruitment Board on 09.11.1991 till it gets |
exhausted. In that proposal it is stated that after
the receipt of the 1991 panel, the Recruitment Board

has supplied one more panel of 418 applications on

08.07.19923 that as the earlier panel was not fully

]
utilised, those applications were sent to Northern

Railways and South-Eastern Railways for their use
as they had urgent need, that in near future some %

vacancies would arise in all the divisions due to

various fectors and therefore need would arise to

utilide the left over appligstions-and that no new fF
ind been plég’ Railway Recruitment Board ;
and tha the va11d1ty of the panel expired on 07.11.1992,

the currency of the panel will have to be extended with
the approval of the competent authority i.e. the Gene;al
Manager. We also find that the C.P.C. has endorsed that
due to retirement, etc. during the next six months

there would be requirement and that persons who could

not be offered job from earlier panel are therefore

required to be offered jobs., He has put up the proposal

before the General Manager.After noting that one yeer

extension would expire on 08.11.1993, a recommendaticn ; ;

|

was put up that the panel may be extended upto 08.11.199%4, |
|
The General Manager has accorded his sanction on

, f
19.10,1993. 1In view of these p£ae953§ngs.in the record,

/ Oﬁ.ll }
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we do not find any reason to doubt ané~makcwit

clear that the panel of 1991 had expired by November, 1992
and {/at it was got revived only in October, 1993. By
that date, the candidates whose names were included in

the 1992 panel and who also could not be accomodated in
the 3 Divisions for which the notification had been
issued, were diverted to Northern and South=Eastern

Railways. The panel of 1991 had still not been revived

and as such, these applicants could not have been considered

at that stage.

10. The Learned Counsel for the applicants
contended that when the panel of 1991 had not been
exhausted and when the request from the two other
Railways came, the respondents ought to have sent a
proposzl for reviving the 1991 panel and that instead

of that, ave wail f#_‘1992 panel to be
exhausted and| there teézggly in the month of September
they have put up the proposal for revival of the 1991
panel, According to him, this action of the respondenés
is arbitrary. we are unable to agree with this
submission. The panel had lost its life by Novemter,
1992 and the respondents were :runder no legal obligation
to revive that panel.but when the request from other
regions, namely - Northern Railway and South Eastern
Railway came, it was then decided to send the candidates
whose names had been recommended by the Recruitment Board
of Bhopal., The panel of 1992 was in forcgt:hd there

is nothing wrong in the authorities operating that panel.

It is only when they found that some more vacancies would

.0.12
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arise and no other indent had been sznt to the

Recruitment Board, they have thought of reviving the

1991 panel and then put up the proposal. As such, we
cannot hold that the action of the respondents in

putting up the proposal in 1993 is deliberste or arbitrary.
That apart, we must point out that the applicants have

not alleged any malafides against the respondents,

11l. Though the applicants in their rejoinder steted
that they should have been given an option to go to
Northern Railway and South Eastern Railway, which plea
would not be relevant in view of thé facts steted above,
we may still point out that the prayer of the appliéants
in the application is not that they should be posted to
Northern Railway or South Eastern Railway, as had been

- case O Qaz/piﬁ’i Even after knowing that

the 1992 panel cangiUates had been sent to those two

done in

Railw the applicants prayer is that they should be

reposted to the three Divisions notified in the notification.
te

As such, the question as/ whether the applicants sshould have

been given the option or not does not arise

12, The Learned Counsel for the applicant submitted
that even according to the respondents, 610 candidates

of 1991 panel were accomocdated in the three Divisions and
.that the applicants had secured twe ranks which are higher
than S1. Nos. 610 and as such, th;‘applicants were entitled-
to have been appointed then itself and that the respondents

have failed to give them appointment. He drev our attention

.0-.13
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to Roli Nos. given to the applicants in the intimationg
sent to them and after referring to the results which
were announced in the order of merit, he sought to

point out b+ the rank-Rumbers—ef-—the applicants&u»5/cb*”1
|

}J»*a WAhe (s10.

The Learn:d Counsel for the respondents took objectiod/
to this and contended that the applicants not having
taken such a plea, they cannot now be allowed to put
forth a new case and that if the applicants' grievance

is that the candidates who had scored ranks lower than
their ranks had been appointed, then they should have
challenged those appointments and filed applications
within one year thereafter and that now they cannot raise
thgfplea. The argument now advanced by the Learned Counsel
for’the applicants cannot be entertained by us for more
than one reascon. First of all, the applicants-have

never put up such a case either in the application or in

the rejoinde¥, eyes if it €ould K shid that such a

case could have raised far the first time in the
rejoinder, Secondly, the argument of the Learned Counsel
for the applicant pfe-supposes that allthe 610 appointments
Have been made only in accordance with the ranking given

in the result sheet. It is seen that many posts are
reserved for SC/ST and Ex-servicemen candidates. We do

not know hoﬁ many of them are inclﬁded in the numkter 610,
As such, it would be too much to assume that because the
applicants have secured ranks above Sl. No. 610, they
should have found a place in the list of cendidates of

610 who were actually appointed,

13. The entire claim of the applicants is based
R

-
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on the plea of hostile discrimination., This is the

only gr they cou hg{ékfﬁt forth in their claim.
We find t s& m th aterial on record such a hostile
discrim#fRation cannot be held to have been made out.

14, For the above reasons, the applicants fail
and these applications are rejected. Parties to bear

their,costs. [

1>. K. GHOSAL)" ~ (S. VENKATARAMAN)’
wwitym. VIC KMaN,
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