BEFORE THE CENTRAL ADMINISTRATIVE TR1BUNAL
MUMBAT BENCH, MUMBAI

DALNOS. 431 to 445/96, 525/96, 526/96, 794/96
. and 800/96.

Friday this the 9th day of July,1999.

CORAM: Hon'ble Shri Justice S.eVenkataraman,Vice Chairman

Hon'ble Shri SeK.Ghosal, Member (A)

1, Krishna Pratap Tiuwari

2. Asheesh Kumar Goel

3. Rajkumar Raghuuanshi
4o Anil Kumar Shakya
5, Keshav Bhargava

6. Sunil Kumar
7+ 0.5.0nhakad
8. V.Ko.Gupta

9, R.KsSharma

10, Sunil Kumar Dixit

11._N.5.Yadav HiZIT%”

12, CeBeMish

15, AeKsNayak
16, P.P+.Raut

17 .
18,
19.

KeMahapatra
Shankar Jee
A.CeSharma

All are working as Assistant

Station Master,

Central Railuay,

Solapur Division.

By Advocate Shri G.K.Masand
along with Shri R.D.Deharia

V/s.

Applicants

v 2/-
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1+ Union of India through
The General Manager, _
Ceniral Railuay, : I
Mumbai C.3.T,,
Mumbai.
i
26 The Chief Personnel Cfficer
Head WQuarters Office,
Central Railuay,
Numbai COS oT .y
Mumbai,

R

3. The Chairman,
Railway Recruitment Coard,
D-15, Machna Colony,

ShH N
- éu siggm 6 ), : ‘

4. The Divisional Railuay
Manager, : i
Divisionzl Gffice, , !
Central Feilway,

Sglapur,
S. The General Manager,
South Eastern Railuay, : e
Garden Reach, _
Calcutta. «es Respondents

By Advocate Shri SeCeChauan

. 3/-




ORDER (QRAL)

PER.: SHRI JUSTICE S. VENKATARAMAN,
VICE-CHAIRMAN,

In all these applications the applicants are
aggrieved that though they were selected in the panel
of 1991 for appointment to the post of Assistant Station
Masters, the respondents have discriminated againét them
and have given appointments to candidates who were
selected and included in the subsequent panel of 1992.
The facts giving rise to these applications-briefl} are

as under

The Railway Recruitment Board, Bhopal, issued
a notification dated 22,10.1990 Annexure A-II calling
for applications for the post of Assistant Station Maste;;
in Jansi, Bﬁapal and Jabalpur Divisions of Central Railway

and Nagpur and spur Dj 'g@égs of South-Eastern Railway.

All the submitted their applications and they

had succeeded the written test and viva-voce. Their

names were included in the panel of 1991. The panel was

sent to the competent authority in November, 1991. In the
notification at Annexure A-1I,the number of posts was
shown approximately as 787. The applicants were directed
to undergo training at Zonal Training Centre at Bhusawal
from 18.01.1995 to 19.04.1995. After completion‘of the
training, the applicants were all posted as Assi§tant
Station Masters in Solapur Division by order dated
05.07.1995. | )
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2. The case of the applicants is that, though

they had been selected for the pos¥ in thé Divisiond
notified, they had been posted to a different Division,
that they accepted the postings undér protest and

also followed it up with representations dated 02.10.1995
and that they haQe come to know that though they had

been selected for the posts notified in those five
Divisions éé; they had been bosted to a different Division
and -thet the candidates whose names were included in the
subseqﬁ;;t panel of 1992 have been posted to Northern
Railway and Bhopal Division of Central Railway and that
they have all been working from 1992 itself. They have
further pleaded that the respondents have posted many
candidates in Bhopal, Jansi, Jabalpur, Bhusawal, Bombay

and Solapur Division ignoring the applicants’ claims.

%?y these'applications the applicants have sought for

v
the following reliefs.

%) Hold and Declare that the applicants' right
to re-post as A.S.M. on Bhopal, Jhansi,
Jabalpur Division of C. Rly & Bilaspur &

Nagpur Division of South Eastern Rly., must
be upheld,

ji) 1Issue a writ, order or direction in the nature:

of mandamous directing the respondents to
issue reposting order of the applicants for
the post of A.5.M, to the respective area, for
which the respective notification was issued &
their willingness was given according to his
panel position, in any case prior to the date
of posting of the candidates of the subsequent

panel,

iii) The applicants may be granted, on such posting
the inter-se-seniority.
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iv) The applicants may be granted pay and other
allowances from the date of such posting, with
all sonsequential benefits such as promotion,
etc. '

3. The sum and substance of the defence taken

by the respondents is that the number of posts shown in
the notification is only approximate, that generdly as
many candidates may not join the post or they may fail
in the medical test, approximate figures are given in
the notification, .that actually 787 posts were not

‘available on the date of notification, that the Recruitment

Board sent a pé@nel containing 877 names, that-among them
, ) against

only 610 candidates could be accomodated "/ the vacancies

in the five Divisions specified in the notification ,

that though the validity'of the panel expired in November,

1992 and though there was no obligation on their part

to issué any appointments to others who were left out

in the panel, still the respondents got the life of

the panel extended till end of 1994 and that after

obtaining the approval of fﬁe Board, the applicants were

all postea to Solapur Division. They have asserted that

no one else has begﬁT;;§; 1992 panel in any vacancy in

the five Divisions included in Annexure A2 notificat;on

and prior to the appointment of the applicants in Solapur

Division. They have further pleaded that there were large

number of vacancies available in the Northern and South-

Eastern Railways and the respective General Managers had

regquested for making available the candidates sflected

by the Railway Recruitment Board within the area of

Centiral Railway for giving them appointments on thé said

0006



s 6 @

Railways, that with the prior approval of the Railway
Board the candidates whose names were included in the
1992 panel were made available to the Northern and
South Eastern Railwéys for giving them appointments in
the said Railways. They have also contended that the
applicants having accepting the postingsgiven to them
without any protest were debarred from now raising the

plea which they have raised,

4, The applicants have filed a rejoinder/though
without obtaining prior permission of the Tribunal.
However, we have now allowed the Learned Cqunsel for
the applicants to refer to that rejoinder élso during

arguments.

5. There should be no dispute about the legal
proposition that mere empanellment or inclusion of ones
name in the selection list does not confer on a candidate

any right to be appointed(iipvernment of Orissa V/s.
Harj?zaf)as - l% @),;

for the \aphl nts also concedes this position. His
main/wK/ntzi is that when the panel of 1991 which

included the names of the applicants was in force, the

C 487 l; The Learned Counsel

respondents could not have issued appointments to those
whose names were included in the latter panel of 1992,
He also drew our attention to para 306 of I.q.éjM.

in this regard. Even the Learned Counsel for the
respondents does not dispute this position. The

contention of the Learned Counsel for the applicants

...7 ‘
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was that the respondents by issuing appointment orders

to the candidates in the panel of 1992 have discriminated
against the applicants who ought to have been issued the
same appointments. He also urged during the course of
his argument that when the respondents themselves had
notified 787 vacancies and when admittedly the Recruitment
Board prepared another panel containing 418 names in 1992
for the same three Divisions of Central Railway, the
respondents cannot contend that there were no vacancies
at all in those three Divisions and that as such, the
plea of the respondents in this regard will have to be

ignored.

6. The Learned Counsel for the respondents

contended that merely because a particular figure is

shown in the notification or agg%ﬁ?g—ggﬁel had been

prepared by the “ecruitmé;%zﬁoard,,it cannot be said

that the ¢ as,ertionwﬁgé&by a responsible

officer in the ply that only 610 candidates could be
accomodated in those three Divisions and that there
were no other vacancies is false. He further submitted
that the applicants have not been able to show that any
other fresh appointment had been\made in those three

Divisions after the 1991 panel candidates were appointed.

7. It is seen that in the notification it is
indicated that the number of vacancies is approximately
787. It is also indicated that the number may be varied.
As such, it would not be appropriate to hold that there

must have been actually 787 vacancies at that time.But

oo &
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it is not explained as to how when the notification
referred to the number of vacancies as 787, the
Recruitment Board sent a panel of 877 names. The
Learned Counsel for the applicant submits that an
additional indent must-have been sent by the Railways.
}That apart, it is not at all explained as to how when
there were no vacancies at all to accomodate the
candidates whose names had been included in the panel
of 1991, the authorities sent another indent to the
Railway Recruitment Board for 417 posts in the same
three Divisions. In fact, during the arguments when
we wanted to know how this has happened, the Learned
Counsel for the respondents was not able to give any
explanaticn. In fact, we gave two days time to him to

ascertain from the authoritiesmqoncerned and explain

the same. rever, today the Learned Counsel for the

re pdﬁg/;igﬁi:bm Q%Eg4gggx lhe has not keen able to |

get :;;j;;g;&fic:tlon in this regard. From the facts

ples by the respondents themselves, we find it
difficult to thirk of eny plausikle cause fér the
authorities concerned sending another indent in: Septembker, .
1991 when already their earlier indent was pending and

'the selection process had commenced. It is haég%ir

pzewed that the results of selectlon\ﬁﬁi published in

November, 1991 and the panel was recelved in the seme

montk. There must be some reason iﬁz which the respondents’

do not want to disclose or cannot disclcse. Be that as(may,

thesé circumstances may not have much relevance so far

3.
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8. The reply filed by the respondents only -
indicated that the panel of 1991 was kept alive cut

of humanitarian ccnsideration and that so far as the
candidates in the 1992 panel were concerned, they were

" sent to Northern Railway and South Eastern Railway

as there was an indent from thos Railways. The applicants
in their rejoinder have pleaded that if they had been given
an option, they would have also agreed to go to Northern
Railway or South Eastern Railway and that the respondents
could not have given preference to candidates in 1992 panel

without first offering those posts to the spplicants.

9. Durirg the arguments we questioned the
respondents' counsel to explain wﬁk’%ﬁe applicants were

being(jZé}Q%a/fhe Northern Railway

not considered

and South-EAstern Reilway ‘Pefore the candidates of 1992

panel posts. At that stage, the Learned
Counsel for the respondents submitted that the panel of
1991 had ¥0st its validity by November, 1992, t@at when
the request from the Northern Railway and South-Eastern
Railway came, the panel of 1992 was still in force and

as such with the approval of the Railwey Board those
candidates were sent tc those Railways and that the
proposal was made only subseguently to revive the 1991
panel snd extend its life and it was under those
circumstances the applicant;ﬁould not have been considered
when the 1992 panel candidai;: Qere sent to South~Eastern
Railway and Northern Railway. Unfortunately, the
respondents had not spelt out this position clearly in
their reply. We therefore wanted the relevant records

[ I 4 llo
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to be p:oduced before us. The records have been

produced by the Learned Counsel for the respondents,
On perusal of the records we find that on 07.C9.1993
ai proposal was put up for extension of the currency
of/the panel of prob-ationary A.S.M.s. received from
the Recruitment Board on 09.11.1991 till it gets

exhausted. In that proposal it is stated that after
the receipt of the 1991 panel, the Recruitment Board
has supplied one more panel of 418 applications on
08.07.1992) that as the earlier panel was not fully
utilised, those applications were sent to Northern . '
Railways and South-Eastern Railways for their use |
as they had urgent need, that in near future some

vacancies would arise in all the divisions due to

various fectors and therefore(fggg would arise to
t

<thg left Sbeg aEpKQEEJ ons and that no new
e

indent hhd\teen placed-6n the Railway Recruitment Board ‘

and that e the validity of the panel expired on 07.11.1992,
the éurrency of the panel will have to be extended with
the spprovel of the competent authority i.e. the Genersl
Manager. We also find that the C.P.C. has endorsed that
due to retirement, etc. during the next six months

- there would be requirement and that persons who could
not be offered job from earlier panel are therefore
required to be offered jobs. He has put up the proposal
before the General Manager.After noting that one year
extension would expire on 08.11.1993, a recommendation
was put up that the panel may be extended upto 08.11.199%4.

The General Msnager has accorded his sanction on

19.,10.,1993. In view of these pggggﬁagngs«in the record,
¥
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we do not find any reason to doubt and~makewit

clear that the panel of 1991 had expired by November, 1992
and that it was got revived only in October, 1993. By

that date, the candidates whose names were included in

the 1992 panel and who also could not be accomodated in

the 3 Divisions for which the notification had been

issued, were diverted to Northern and South=Eastern
Railways. The panel of 1991 had still not been revived

and as such, these applicants could not have been considered

at that stage.

10. The Learned Counsel for the applicants
contended that when the panel of 1991 had not been
exhausted and when the request from t%//iwo other
spondq§§§>,ought to have sent a
iving the 1991 panel and that instead

Railways came, the

proposel for x
of that, théy hav ted for the 1992 panel to be
exhausted and th€feafter only in the month of September
they have put up the proposal for revival of the 1991
panel. According to him, this action of/the respoendents
is arbitrary. We are unable to agree with this
submission; The panel had lost its life by November,
1992 and the respondents were runder no legal obligation
to revive that panel.but when the request from other
regions, namely - Northern Railway and South Eastern
Railway came, it was then decided to send the candidates
whose names had been recommended by the Recruitment Board
of Bhopal. The panel of 1992 was in forcgt:hd there

is nothing wrong in the authorities operating that panel.

It is only when they found that some more vacancies would

. 00.12
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arise and no other indent had been sent to the

Recruitment Board, they have thought of revibing the

1991 panel and then put up the proposal. As such, we

- cannot hold that the action of the respondeﬁts_in

putting up the proposal in 1993 is deliberafe or arbitrary-.
That apart, we must point out that the applicants have

nqt alleged any malafideg against the respondents.

1l1. Though the applicants in their rejéinder steted
that they should have been given an option to go to
Northern Railway and South Eastern Bailway,%which plesa
would not be relevant in view of the facts stated above,
we may still point'out that the prayer of thé applicants
in the application is not that they should be posted to

ilway or<§§§tﬁf§gsi rn Railway, as had been

done in > of 1992 panel, Even afte: knowing that

the 1992 panel candidates had been sent to those two
Railways, the épplicants' prayer is that they should be
reposted to the three Divisions notified in the notification.
As such, the question as}owhether the applicants should have

been given the option or not dces not arise

12. The Learned Counsel for the appliéant submitted
that even according to the respondenis, 6lb céndidates

of 1991 panel were accomodated in the three Divisions and
that the applicants had secured twe ranks which are higher
than Sl. Nos. 610 and as such, th:'applicants were entitled

to have been appointed then itself and that the respondents

have failed to give them appointment, He drew our attention -

eeol3
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to Roll Nos. given to the applicants in the intimationg

sent to them and after referring to the results which

were announced in the order of merit, he sought to _

point out Bt the renk—npumbers—of—the aéplicantsinSALOAWJ
ferio Wb Gie. . . > '

* The Learned Counsel for the respondents took objection

to this and contended that the applicants not having

taken such a plea, they cannot now be allowed to put

forth a new case and that if the applicants' grievance

is that the candidates who had scored ranks lower than

fheir ranks had been appointed, then they should have

challenged those appointments and filed applications

within one year thereafter and that nov they cannot raise

thﬁfplea. The argument now advanced.by the Learned Counsel

for’the applicants cannot be enterﬁﬁigéd by us for more

than one reason. First of all; the applicants have

never put up s a case either in the application or in
» it could be said that such a

case could havebeen raised far the first time in the
rejoinder, Secondly, the argumen;/of the Learned Counsel
for the applicant pre-supposes that allthe 610 appointments
have been made only in accordance with the ranking given

in the result sheet. It is seen that many posts are
reserved for SC/ST and Ex-servicemen candidates. We do

not know how many of them are included in the number 610.
As such, it would be too much to assume that because the
applicants have secured ranks above Sl., No. 610, they
should have found a plasce in the list of candidates of

610 who were actually appointed,

13. The entire claim of the applicants is based
00014
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on the plea of hostile discrimination. This is the
put forth in their claim.

14. For the above reasons, the applicants fail
and these applications are rejected. Parties to bear

their,costs. a

(S. VENKATABAMAN)
vic MAN,




