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Ccram:
The Hen'ble Shri Justice V.Rediagopels Reddy, Vice Chairmen
The Hen'ble Smrt .fhentes Shas%ry,,Member (Admn.)

Between:

1. B.K.Raghuram, working as Divieicnal
Electrical Engineer, Central Railway,
Kelyan.

2. P.N.Karunakaran, working as Senior
Electrical Engineer,. Metropclitan
Transpert, Preoiject, Churchgate,
Mumbai . ; ...Applicente

(2ppliceants by Shri G.S.Walja, Bdocate)

& n ¢C

1. Unicn cf India, through General Manacger,
Central Railway, Headquerters cffice,
Mumbai V.T. ., Mumbai-400 001].

2. The Secretery, Railway BEoard,
Rail Bheven, New Delhi-110 COl.

2. T.Mchen, Divl.Electrical Engineer,
Central Reilway Headouarters,
Mumbei V.T., Mumbai-400 001.

4. J.N.Tewari, Divl.Electricasl Engineer,
Centrel Railway Headguarters,
Murbai V.T., Murbai-400 0OC1l.
: /

5. R.K.Sethi,
Divl .Electricel Engineer,
Central Railway Headguarters,
Mumbei V.T., Murbai-400 001.
.. .Respondentes

( Respondents 1 and¢ 2 by Shri S.C.Dhawsn,Advocate)

( Respondehts 3 to 5 by M/s Masurker, Advccate )
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(Per Bcn'ble Sri Justice V.Raiagopals Reddy, Vice Chairman)

The lcwest rung of Grcup 'A' ¢t Indian Railway
Senicr Electrjcal Engineering Service is junior =scale
Re.2200-4000/-. Premotion tc Greup 'A' is made from arcngst
eligible Group 'B' _offjcersv belonging to Electrical
Engineerjhg Department , who have put in minimum of 2 years
non-fertuitous. gervice. in the grade. The prcmotion is by

way cf eelection.

2. The two applicants Qere promoteévto Group 'BR' on
8m4.80 ané 2.1.81 respéctjve]y, The respcndents 3,4 and 5
were prcmrotecd te Group 'B' on 17.10.84, 5.1.87 ané 2.1.87
respectively. The applicants &8s well as the private
respondents were <ccnsidered for promction &and  were
recormenced by the DPC which met in February,.1992 and were
appointed  to Group 'A' Junior scale by order dated
25.4.1992, The VDPC preparec¢ year-wise panels against 99
vacancies and recormended 94 cfficers fer promotion, A

nctiticstion dated 24.4.1992 was issued promcting them,

‘which comprises of the applicants and the private

respondente. Though the applicants are admittedly senicr to
the private respondente, hcwever, they were shcwn ss junior

in the select liest.

3. The fixation cf seniority.of Grcup 'B' Officers
prcemoted tco GrCup 'A' should be in accordence with the
principles 1laid down for detérmining the seénicrity of
cfficers eppcinted to various Clsss 1 =services from

different socurces specified in varioue recruitment rules.
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The senjcrity in Clase 1 (Group 'A') has to be determined
as per the principles shown in the Railway Board's letter

dated 30.11.1976.

4. In terms cf the principle (vii), it is the cacse
cf the applicants that they were entitled - te for full 5

years weightage as their tctal cervice of Greup 'B' was

mcre then 10 years on the deste of the DPC, whereas the

respondents 4 and £ having hardly 3 years of Grecup 'B!
service &nd responcent nec.3, cnly 6 yeers cof service tc
their crecdit, are entitled as per (vii) (b) cf the

prjncdples; _tov 1.5 years and 3 yéars' weightage

" respectively. But the respondents had gjven 5 years of

weightage to 2ll. Even applying the principle (vii) (a).
they aré_ nct entitled to 5 vyears' weightage. Hence,
aogrieved - by their seniofity position in the &above

seniority liet, the applicants brought thie OA before vs.

5. Respendente 1 and 2 have filed their replies. The
raintainability of the OR was questioned by ther, on
grcunde cof the statutcry remeéy of making & representation

having nct been exhausted and cn limitation. It is their

case thet the preomoticn to Grecup 'A' being on merit basis

the respecti§e senjority-Cf the Grcup 'B' officere will not
play much role either in selecticn as well es in fixation
cf sensorityv in Grecup 'A'., 1t  was averred that the
applicants were considered by the DPC ggainst promcticn
quota cof the yéar 1990 and as respondents 2 tc 5 having
cbtained comparetjvely better gradasticn end assessment of
their Annvel Cecnfidential Reports, they were‘placed abcve

the applicants in the =selection 1list. 1t was further



averréd in the réply thet the applicents asvwell as the
respondents 3 toc 5 were ali entitled to the weightage of 5
years in terms of the prjﬁcjplé (vii). Accordingly. the
date of “increment on time scaje Acf these cfficers were
fixed as‘3.3,1987 ccunting 5 yeafs_backwards frem the date
of inducticn into Group 'A' i.e., 32.3.1992. Their relative
positione in the =senicrity list ~schown in the impugned
letter dated 10"2,]994 were fixed cn the basjé.of their
rositions in the order cf se]ectioﬁ end aiving weightage as
‘per the-afcresaid»prjncjpies cf deterrining seniorjty, Ae
the applicants weré placéd lcwer in the order of selection,
fhey cannct be'placed abcve the respondents 344 ahd 5 in

the seniority list.

6. - . We have heard Cocunsel for the BApplicant and

Official Retponcents and Private Respondentes 2 to 5.

7. We Jc not find substance in- the contenticne cf
the learned . Counsel »-for the respondents as to
raintainability cof the OB or as tc the plea cof limitaticn.
It is trué that the-applicaht’had nct exhsusted remedy by
way of making repfesentation egainst the impugned crder as
required under Section 20 of the Administratjvé Tribunale
Act. The representatjcﬁs made by the applicants were oniy
sgainst the nctification date 25.4.1992 _prometing the
Group 'B' officers to Group 'A' cfficers. It shculd be kept
in mind that the OA was filed in 1996 and after heérjng
beth the sides, the OB stccd admitted. The question as tc
maintejnabi]ify'cf the OA ehould have been rasiced at the
admiseion. We deeﬁ it nof in the interests cf Fjustice to

reject the applicaticn on the groundvof not exhausting the
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rerecies, at the stage cf final heering and tc drive him to
make a representation and if it were to be rejecteo, to
apprcéch the Tribunal. Thies ccurcse appears to be not only
nct in the interest of Jjustice but ‘a]sc cavsing grave

injustice to the applicaent.

8. It is contended by the learneé'CounseJ for the
Respondents thet as the impugned crcer was passed on
10.2.1994 and 8¢ this CA wae filed in 1996, the OA is
barred by limitation. But it ie to be noted that the
eapplicants having been aagrieved by thé nofification dated
25.4.,1992 and they alsc fiied OAmNo,1133/94 questioning the
gaid notifjcatjcn and a2f per the Judgement in the aboye oA,
) fresh nctification: was jésued superceding the
notificeticn on 11.6.199¢, but sc far as the épplicants ere
concerne¢, their position. therein was maintained. The
cseniority of the applicants basiéa]]y depends vpcn their
pesition in the select list. We find that the Jimitation in
this cese ran only after 11.6.96. Hence, we finé no

fubstence in the plea of limitation.

9. The cnly iésue that arises for conesiceration in
thie cace ies as to fixastion of seniority of the applicants.
It ies their case that sae fhey were admifted]y gsenicr to the

Respcndent Neeg.3 tc 5 having mwore length cof service in
Grocup 'B', though they were shcwn lower in the orcder of
celection, if the principles for dJdetermining senicrity,
were rightly toj]owed. they ~should have been sheown as
senjoys tc Respondent Nce.3 to 5 in Group 'A'. Though the
applicente rziced the plea in the OA that Responéents 3 to

5 were not entitled tc have been premoted tc Group 'A', the
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learneé Counsel for the Applicents Shri G.S.Welisa made
grievance only con the ¢uestjon ac to fixaticn of eenicrity
cf applicents vie-a-vis Respbndents 3 tc 5 in Greoup 'A' es

chown in the impugned créer dated 10.2.1994.

10. The method of prerotion from iJunicr ecale to
csenior ecale is found in para 209 (B), which reads es

under:-

"209 (B) Premotion from CGrecup 'B' to
‘Grcup'A’ (Junior Scale) - (1)
Appointments to the posts in the Jjunior
scale <shall be mede by =selection on
rerit frow emongst Grcup 'B' officers
of the departments ccncerned with nct
lesse than 2 yesare c¢f non-fortuitous
cervice in the grade".

The premctions cf the epplicants was thus made con
fhe'basjs cf their merit by a duly constituted DPC end in

the Nctificetion datedé .25.4.92 they were chown below

" Respondents 3 tc 5 in the orcder cf their merit. Even in the

Netification deted 11.6.96, their positions rerained the

sare . : .

11. The Railway Bcard in its letter dated 30.11.1976
has cjrcﬁlated the principles laid down by the President
for Cetermining the senicrity cf cfficers sppcinted to the

|

Indian Réi]way Service (C1.1). Principle (i) makes| it clear

that it s=hould be cn the basie of the "date for increment

—— —— - -t A~ . — i - g . o g

cn time scale to be specificelly determined in each case in

’

eccerdance with these principles". Principle (vii) reades es

under: -



"In the case of Class 11 Officers

permanently prcmeted to  Class 1

Services, if twc or more then two

officers are promocted on the same Cate

their relastive seniority will be in the

créer cf selection. Subject to the

efcresaid previsicen the eseniority  cof

cfficersy permanently prcocmoted from

Class 11 to Cless 1 Services, shall be

Cetermined by giving weightage bacsed

cn:

(2) the year ctf service conncted by the

initisal psy on permanent promotion to

Clese 1 Service;

or

(b) Balf the total number of years of

continucus ~service in Class 11, both

cfficieting & permanent;

whichever s hjgher. subiect to e

maximur weightage of five yeare."

A reading of the abcve shows that, if two or mere
are promcted cen the same dJate, their relative seniority
will be first in the order cf their selecticn. Subject to
the above besic principle, such cfficers seniority shall
‘then be fixed by giving weightage based on their years cof
service, conncted by initiel pay on permesnent premcticn tco

Class 1 services or half the total pericd cf service in

Clase 11I; subject to maximur weightage cf five years.

12. It jé notN c‘jspﬁted that »5 yéars‘ weightege was
given tc the appjjcants 2c well as to Respcndents 3 to 5.
The learned Councel feor the 'App]jcants in thie regard
submites that Privete Respcndents 3 to 5 were not entitled
for‘the benefit cf the 5 years weightage as the Respondent
Ne.4 and 5 hardly had completed 3 years of tctal gervice in
Grecup 'B' cfficere whereas Respondent No.3 had 6 years cf
gervice. Principle (vii) (b) provides that half cf the

total nurber cf years cf continuous service in the Class



11, could only to be counted. 1t is arqued that even
applying Clase (&), the respcndents 3 tc 5 are not entitled

for 5 years' weightage.

13. The senicrity has thus to be deterrine¢ cn two
ccneicerations:~ (1) Primerily on the order cf selection,

and (2) On the besis of weightage.

14, The contenticn that the names in the select list
Sated 25.4.92 &=hould be placed in accordance with the
senicrity c¢f the applicants in Grecup 'B' is wholly

untenable, as the selecticn wae based on merit. The select

list wes prepsreé¢ in accordance with their rank. The

respcndents i.e., R-3 te 5 were .stated to have cbtained
higher rank in their selection ccmpared to the applicants.

Hence, they were placed higher than the applicants.

15, The weightage has to be determineé on the years

- of cervice;

a) . ccnneted by the initisl pay on premoticen; or

b) half the length of service in Clause 1I. Only 5

ears raximum weightaoge cculd be allcwed.
Yy g Jge

There is no serious dispute that, if Clause (b)

‘was applied, the respcndents 3 tc 5 wculd not get 5 years

weightage}

_ The question' then is was Clsuse (a) made

appliceble to them ? 1In this regard, hcowever, the reply is



vague. It was only stéted thét all cf ther jnc]udiﬁg the
applicents, got 5 yeais' weightage. which Clause wes made
applicablev was not stéted.‘ Learned Ccuncsel Sri Dhawan
strenucusly contends thet only _Ciause (2) waes made
eappliceble. Fer this ergument, learned Cocunsgel, hcwever,
cculd not place reliance, on any:averment in the reply cr

.LA .
from any other material pegmwe cn reccrd.

l6. The learned Counsel Sri Dhawan seeks tc place
relianée upcen’ the decision ybf the Supreme Court in
A K.NIGAM &.OTHERS Ve. sUNIL MISHRA AND ANOTHER ((1994) 27
Administrative Tribunele Cases 665). In that case Clause
(2) of Principle (vii) was held applicable and ﬁhough the
appel]énts were promcted in 1984 tc the djunior escale and
they had only S years of Jéngth_of service on the date of
promction, they were held as entitled to thé weightage bf 5
years, for purpose cf seniority. It is ceen from the facte
cf that cese that the Ciauée (2) was made epplicable on the
basis of dafe cf increment cn time ecele in accordance with
the rules. It was a;;; t&2#d that determinaticn of date of
increment on the'timé scale wés not undervthallengem in the
instent cacse, ﬁowever. the challenge itself is ae tc the
date ct determination .of date cf increment in CJaqse%ﬂ%egé
the validity o; the\princjp]eﬁfor the purpose of fixation
of seniority waé'écceptedm When that is in controversy in
the present casse., the respcndents shquld have focused their
attenticn to thé caid controversy'vjn the reply. Put,

curicusly, the reply was silent in thie acspect.
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17. In the backgrcund of the factual watrix. where
.the officié] respondents.fajled te clarify théab s issues,
serious Jdoubts as tc validity of the fixation of seniority
rerain unresclveé. We are therefcre constrained tc held
thet fhe‘eppljcants succeeéec¢ in their case to doubt the
velidity of the'impugned.senjcfity list, in so tar as the

parties in the case are concernec.

le, We therefore aquash the impuaned prcoceedings.
Responcents 1 and 2 are directed to drew ﬁp proceédings
N B

‘l\ﬁ ‘31x1ng the cenjority cf the epplicants vie-a-vie

respcndents 2 to 5, within 3 menths from the date of

receipt of a ccpy of thie Order.

19. CA eccordingly ellowed. No costs
(EMT.SHANTA SHASTRY) (V.RAJAGOPALA REDDY;
MEMBER(2ADMN. ) VICE CHAIRMAN

—— et g . s

S Dated:this the 27th day of September,2001.
,‘7 4.



