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CENTRAL ADMINISTRATIVE TRIBUNAL

MUMBAI BENCH

RIGINAL APPLICATION NO:1271/1995
AND 1158/386 _
DATED THE 9¢™DAY OF J&Aﬂ 2001
CORAM:-HON BLE SMT. SHANTA SHASTRY, MEMBER(A)
' HON’BLE SHRI SHANKAR RAJU, MEMBER(J)
APPLICANTS IN OA-1271/95.
1.M.G.Pati)
2.Abduitah
.. 3.0.K.Verma
4. Murathh Ram
5.R.3.Gokhe
6.A.M.ETVim
7.P.G.Mangrulkar .. Applicants
ATl the Appiicants are working as
Tratfic Officers Central Railway
APPLICANT IN OA NC.1158/96.
- D.K.verma,
Divisional Commercial Manager, -
D.R.M’s Office,
Central Railway,
C.5.7., :
" Mumbai - 400 001. Applicant
By 'Advocate Shri G.S.Walia
' \/v’/s.
1. lUnion of India, through
‘Secretary,
Railway Board,
Raii Bhavan, ,
Mew Dethi - 110 001 !
2. Genera! Manager,
Central Railway,
Head Quarters Office,
Bombay V.T.,
Bombay -~ 400 001. Respondents
Nos.1271/85
By Advocate Shri S.C.Dhawan

i
o
[+

™



L)

[ 33 Y [t [ e = O —~ [ - ~— ko] [t [0} Lo) © o
[$)] < Y Q @] 0] (0] [¢)] 7] O co © < [¢)] K o® > P~
v H\] O Mo -r= E®)] )] f] ()] G- - r— © +2 4+ . o> [ >~
- { 42 < [ 0 [ ~ ] 4 +2 [<0]
(@] I = «© > 3 - - Q 9. n -~ (o)) (03] S~
[aaed sV} [ ) (@] P~ >} )] [4H] [ < - (] -~
© { £ e Q (V] (2} (o) = 42 z — 3 >
4] o] 4+ Y [¢)) ko] &3] [0} - < - = 18 jo] -~ Kas -
< © e £ [0} © © I e o e} ko] © 3 - co
o O +2 42 [ Kot <L ~— @) -t~ - -r— w P~
> 03] O 4- (»] r— “ © L Q © =N
Q Q O < < = < e ] O [oud [ O [ > prid d
= ¢ Q R + [¢)] | O G re © Y- e « . ™~
~— ~- (&3] kS O od [0) X O = cc 0
© W» 42 < (¢2] 0 2 io] o jo " Q o
(o)) o [ Z ~ (e} [} o (9] 4 ® w .
-~ Ko [9)) [} W -~ r~ . - Cd - + . ko) o
34 42 { O 3 = ® >~ [¢)] . Q r~ ® e - { . < O
~ = 4 Q +2 ®) -~ > w 0 ~~ o L 4- © ko] . ©
- [04] = ot - © - [aN] s [®) [®] &) - > ©
W ] . e e o> sZ a8 [y >~ ) z k®) . Lo
£ w v ®) - o - [0} (qV] o - ® < X - M
= 19 wm [} [0} Q 0] < > cd O () )] [ © © Kwd
0] » S o £ Q W ] Y- -r— Q [¢)] o QO (& <
b-d £ 0 1)) 4 © (3] Q (o)} ¢ ¢ z -~ +2 »
42 ud [ L ot [ > o o [ - £
- M - 0 > D O o M 4] @ 0] £ o 0 <1 = >
> o ~— ® 0 > Sad wm O — - - © 2 W - O
S O . - Yo ~~ - © © O Q [ ~ a 42
+ 42 2 ke 42 . co 4 Q O 49 = = © i~ .
[0} < o [ © ~~ Y 4] o ¢ (0] L QO I . <L Re
(0 - ke’ - - - - P L T S O R el IR O > B P~ N Q)
Xom . @ D 42 b &\ Lo ® 0 G )] 4 -~ | - Q e
w [ L > - o QO O n «© s Q (@] > 4~
0] = " = 2 r— i 4+ 4+ 0 Q - e
{ £ = o > - [ [ [0} 0 i3 « ~~ - 42
42 ) [9); 10 > - 1)) 3 K iz <) P~ - O
o [§) o © o3 cn £Z e + 0 [ ko) [¢) &8 o o
] 1 (] W [ k' ~ + [ ®» i [4)] 52 ko] ~ 43
i L 0 3 1)} - e w (@] - 4 Ed -— 4 (4] 42 [ [57] o] »
& 4 -~ [ » - ~~ <T (o] 0 O © o K O
N i ] - 52 © [qV] ~ [ 0] Q o) (a5} ad {
+2 0] 0 2 [0 - ()] < o b O < r~ I C ps
= <L [0} 63 [(}] Q 49 O Nl ad < L. Ml P~ <L o))
w o © . +2 > = 3 QO - ~— ~. Q he i - <C [0
ud [ ko] ke (o} Q © 4 [0} (&) > M~ . >
[ o «© [0} s [4)] (0] - Y- ] (@] (0] - i (@) —
O ~~ O - © +2 &) Q . <L © Q o Y- . =
o - - ) - © Y= - = ~~ Z < - O )
- -— K kS o] O Q [ [o) 5 . ~ @
[« Q 3 ot ke 42 - e “ (& 42 - n <
- [ (] [ [ + Y- «T (=] 5] - 42 -
¢ ud wn © > £ 0] ® o -
s - — It L Y- + [ ©
o) ~ O ) [0} w0 . © (8] ) =
K < . i > «<= n po S - 9. .
. . b ~. > F] ks e - <L o) < o -~ o] - © ©
“ [on © B L o < 33 > - o3 < ®
[ o (&} - < o Y 1)) o] w r~
- o = — © « ol ¢ i
13 © it 4~ ® +2 = - -
cr © © e e Q 0] - 4+ ® ¢ -
. oy Fib) ] 43 [ 0 - ¢ > = ©
0} [ O . « {. [®] © 3 . r— (3} Lt ») =
i +2 Q¥ ke 85} < @] O] [82) 2 43 4 7 {

“ s

o
Ceilld



:3:

Thereafter orders for restructuring in the various cédres
ot Group 'C’ and ‘D’ to be brought into effect from 1/1/79 were
received in December, 1378. The selection to Group ‘B’ was
theretfore not processed pending the holding of selection and
fil1ling up of wupgraded posts with retrospective effect from
{/1/79 in Group ‘C’ Categories.n This was finalised in March,
1381.

Thereafter in view of the Railway Board’s instructions
dated 10/8/80 and modifying the zone of consideration to three
times the size of the pane1'a notification was issued on &5/11/81
f?r torming a panel of 58 candidates. It included the 23 posts
ot earlier panel of 1977.

At this stage the entire cadre f operating and
commercial underwent a ot of changes. \As a result of

1

restructuring w.e.f. 1/1/79, the posts in the grade of Rs.700-300C

5
3

increased to more than in 1877-78. The law cadre to which the

[ A8

Y

appiicants in TA 383/87 belonged also benefitted but due to there
pe1ng,a smaller number of posts only two posts were upgraded. As
é result, more number of candidates from cadres other than the
Law Cadre gained seniority and became eligible for consideration
for selection. The Law assistants who were working in Grade of
Rs.550-750 1in 1978 got promotion during 19880-84 but according to
£he over all seniority they did not come within the zone of
consideration for selection proposed to be held in 1381. A
written test was held on 29/30-11-81 and supplementary test hetd
on 293/30-8-1882.

In the meanwhile selection of year 1377 was reopened in
respect of 23 posts as per notification dated 22/2/77 and viva

4.
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voce test was held on 13/14-9-82. Out of 43 candidates who hdg
guatified earlier 1in written test only 28 were 1in service
~including five law assistants. A panel of 17 candidates was
pubiished on 30/6/83. The five law assistants did not qualify in

the viva voce and were not included in the panel.

The selection process was thereafter finalised and a

panetl of 38 candidates was declared on 16/6/83 by treating the
cadgicgates empanelled in the selection of 1977 as senior to those
empanelled in subsequent selection of 1381.

| Being aggrieved, the five law assistants. who were not
empanelled filed a writ petftion in the High Court of Bombay

challenging the said selection. It was thereafter transéferred

to this Tribunal and numbered as TA 383/13887. The applicants 1in

the present OA No.1271/95 were party respondents 1in the writ

petition except for Shri D.K.Verma. The T.A.N0.389/87 was

‘jnailv héard and Jjudgement was delivered on 24/4/91. The
{vant portion of the judgémeht reads as follows:-

“The seniority list of 1981 and 1983 are quashed and the

respondents are directed to prepare a fresh seniority
% list and give promotions to the -app11cants with
retrospective effect i.e. on the basis of selection 6f
1878 and prior 'tb the vyear 1978 when subseqguently
selected candidates were given Noticnal test. A fresh
seniority 1ist will be prepared and piacement of the
applicants made above other respondents 1in accordance
with the law and observations made in the judgement. Let
it be done within three months of the receipt of this

order.’

o
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~~~~~~~ dents filed SLP on 12/8/81, against the judgement.

\:e resnon

Prior to that a review petition was also filed on 5/6/91. Review
Petition was dismissed on 3/12/81. The 5.L.P. was dismissed on
27/4/32. Thus the order of the Tribunal in CA 383/87 having
become f{nal action was taken by promoting the applicants in TA

389/87 ‘to Group ‘B’ posts and senior scale. Their names were
included in the panel dated 20/4/83 read with panel dated 30/6/83
at appropriate places and prométion was given with retrospective

.e‘r"’r"ect ‘rom  1/3/1383 and’ 1/3/1986. A proposal was sent to

~t

promote them further to the junior .scale, Group A on 19/10/92.

i
mn

O

wever those applicants filed a fresh OA No.350/94 against the

judgement 1in OA 389/87. The Tribunal passed interim order dated

24/6/94 as under:-
“We would direct the respondents ngﬁxto promote any of
the applicant’s Jjuniors to the K%g»&r posts in JA grade
untess the applicants are also considered on their merit
according to ﬁheir seniority subject to the result of
this OA."
" ' MP No0.903/34 was moved by the present applicants to set
aside the interim order but it was dismssed on 18/9/94.

Thereafter, the applicants in TA No.383/87 were promoted

to next higher grade i.e. Senior Scale Group ‘B’ on adhoc basis

-5
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from 1/2/86 Wit sroforma fixation and were considered f

1
i

m
o

induction into Group ‘AT, Thgé, the cancellation as wel
pos;pohement of appointment to- Junior Scale/Group A in respect of
B _ ,
licant nos.5.6, and 7 respectively is a direct consequence of
the implementation of the judgement dated 24/4/91 in TA 3839/97.
3. It 3s the contenpiOﬁ of the applicantdthat if the sole
reaso% for reverting the applicants is the judgement of the Hon.

o
U
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Tribunal in the TA 383/87 then it was confined to the promotion,
to the |Group 'B’ service. The Railway Administration were

directed to prepare a fresh seniority list of group ‘B’ Officers.

t ’

A service in

Wwhereas |the applicants were appointed to Group
the Junijor scale substantively vide orders dated 21/1/90,
$12/6/91 and 22/7/82. These orders were not under challenge nor
were they the subject matter of the TA. Also the petitioners in

. the TA|No0.38%/87 did not choose to challenge the appointments of
the app|icants in the junior scale substahtive]y. It is WwWirong @
and erroneous on behalf of the Railway Adminisﬁrétion to disturb

or othetwise alter the dates of appointments of the applicants to
the junnor scale merely ©OnN the basis of the judgement. ij of
thé petfitioners jn the TA 389/87 have already retired from
service| They did not therefore work in the substantive senior
scale ppst physica]]yvor the substantive Jjunior scale Group ‘A’
Qﬂ\t. Thgy were only entitled to proforma fixation without
éiﬁépﬁbfﬁ; the dates of appo%ntments of the applicants 1in the
junior |scale. The applicants have been working in the junior
scale on regular basis. The applicants further state that in a e
‘similar] circumstance, One shri H.S.Kamble who Wwas working as
Senior |[Public Relations Officer, Western Railway and who had at a
later |stage opted ©To° §oO to Traffic Department of Railways was

T [

inductéd 1in Jjunior scale of IRTS etrospectively without

-

reverting Junior scale nromotee officers of IRTS or without
altering their dates of appointment. The respondents could have
taken |simitar action 1in stead of cancelling the substantive
appointments of and reverting the applicants in the present case.
The.rgspondents have also not cancelled the panel in which the

applicants were placed after selection to the Jjunior scale

-
o !
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Group'A’ . There were sufficient number of vacancies of Group ‘A’
posts against the promotion guota ih each year of induction from
18985 to 13890 which remained unfi]]éd. The applicants in TA
389/87 if necessary could have ‘been 1nducted against those
unf11léd vacancies\instead of disturbiné the applicants position.
It was hot necessary to conduct any review DPC.on 3/10/94 as
maiority of the applicants of :the TA 389/87 had retired from
Ra11way Sservice. Further the respondents ought to have created
suoerﬁgmery pbsts and adjusted the:app1icants of TA 389/87 in the
said post instead of disturbing the applicants appointment in the
junior scale. The applicants of TA-389/87 could not be deemed to
there was no

héve béen promoted from 13878 in Groyp ‘g’ a/

regular selection of posts from 1977 to fs 2! A regular

N s o

selection was done only in 1883. Infact, thé appMcants of the

TA 2389/87 had failed in the viva voce test in 1977 completed in

A

1983.  Therefore they can ’oniy' get proforma seniority of
C]ass%B post above theirvjuniofs and should have been asked to
undergo written test and viva voce test for finding them suitable
for Group B post. The'applicaqts represented against the same on
24/3/é5.~ They have not received' any reply. It 1dis further
|
pointed out that the selection and seniority of applicants is not
subject Lo ré—opening or 1in any way contingent upon the
iﬁtfrbo:atﬁd%_Cfvthé names of other persons subsequently. The
Princio]ev ofu éeﬁicrity in the IRTS is on the basis of date of

H
.

he same has been upheid by the Hon. Supreme Court in

g e e — T
tRciremenc. i

on

the case of A.K.Nigam & Ors. V/s. Sunil Misra & Ors reported 1in

SCC L&S  970. The ratio is applicable in the present case

<]
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ven  according to the evolved principles of “legitimate
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the applicants are entitled to be protected in respect’

seniority, promction and date of inducticn to the Jr.

~
u

on that basis further promotions are tc be granted.

on of the respondents is violative of articles 14 and 16

1tution and is therefore liable to be quashed and set

Giving retrospective promotion to someone cannot affect
ns given to applicants who were duly promoted.

The applicants are relying on certain judgements in

-

tention

~

o

N

f their con

that they cannot be reverted having

y promoted to Junior Scale/Group “A’. They have referred

udgement of Supreme Court in the case of §5.D.Raghunandan

()]

rsus State of Karnataka and Ors 1994 SCC (L&S) 1134 the

1))

of which reads as follows:-

Fromotion-Retrospective promotions against posts already

sccupied by direct recruits resulting in loss of

.
U

Y~ - - s A,
RN TOrTeY

~

to direc recruits - Dispute regarding - All

5 e promoteeé having retired by the time of decision and

ind  their only interest 1n the case being higher

pensionary ‘and other retiral benefits Supreme Court
1iving directions for giving them notional promotions

gainst existing posts other than those occupied by

direct recruits and refixing their pension and other
netiral benefits accordingly without disturbing the
denijority of the direct recruits - seniority.
The applicants claim they need not have been reverted as
their case 1is similar to the one 1in the aforesaid
judgement.
5. The respondents submit that they are bound by the
judgement!| 'n TA 383/87 which has become final. The impughed

.9,
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“order ‘fs a direct conseduence ‘of implementation of judgement
dated 24/3791 in TA 3898/87. This is beyond the administrative
control and such reversion 'due to Courts’ orders are not
uncommsn. The applicants were advised about "such repercussions
and aﬁso were given an opportunity toc submit their written
representation as well as  to make ,submissions with personal
interview to Advisor, Railway Board. It is only thereafter that
the impugned orders were issued.

5. | The -respondents further submit that on the basis of the

-inducﬁion of the applicants 1into Group ‘A’ some of them were

promoted to JA scale on adhoc basis 1i.e. Shri M.G.Pat11, Shri

Gokhe, Shri Ellim, and Shri Mangrulkar were detailed to lookK

after the duties of the JA posts and were entitied to pay of
Sr.Scale + Charge Allowance as per Board’s lettye
7. ‘ shri D.K.Verma and Shri Abdullah were’po %’d as Dy.CCO/PO

dated 12/8/87.

in Sr.Scale Group ‘B’, without having been promoted to JA scale
even on adhoc basis at any t{me.and in any capacity. Similarly,
Shri Murath Ram, Applicant No.4’was consfdered for promotioh to
JA ssale only on adhoc basis. Even for adhoc promotions to JA
scale where the officers are detailed to look after the JA grade
post; duly constituted selection committee is formed to assess’
their suitability before they are considered for such promotion.
In the case of Shri D.K.Verma and Shri Abdu11ah, no  such
committee was formed nor their suitability hadl been assessed nor

were they . given any adhoc promotion. They cannot claim to

continue to work in these posts or compel the administration to

3

alicow them to work on these posts. They are 1liable tc be
transterred to the post they are entitled to in their respective
scale/grade where their services are required in the "interest of

.. 10.
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administration. The substantive appointment in Jr.Sca]e/Group‘
IRTS 1in respect of Applicants at Sr.No.1,2,3 & 4 viz.
M.G.Pati], Abdullah, D.K;Verma and Murath Verma have been
ed by Railway Board by Notification dated 28/9/95.

Conseguently, their status reverts back to Group ‘B’ Officers in

[¢p]
-3
w
O
o
[}

on adhoc basis. So they are really not entitled to be
. promote in the Junior Scale Group ‘A’ though they had been
inducteld into Junior scale earlier, the same orders have now been

- cancelled. The respondents have not acted 1in any arbitrary
X infact, they did not cancel the appointment of some of

‘but postiponed their dates of promotion. Further except for Shri
D.K.Verma other applicants were parties to TA-389/87. They never
d the judgement in TA-389/87. Not only that they were
to ‘the MP—903/94 for setting aside the.interim stay
y the Tribunal. Not having challenged the judgement in
tééf H19|er Court, phey,canﬁot'now come up by way of this OA to
rétafn them in the Junior Scale. Shri D.K.Verma was also a
party to| the MP. They are bound by the judgement in TA-383/87

and therefore no relief can be granted to the applicants in the

The respondents arebsupporting their stand by quoting
ment in Bal Kishan Versus Delhi Administration and
91 SCC(L&S) 873 wherein it was held that promoting a

without considering the ase of his senior held

O

ible. Reversion from such promotion as a corrective

e atata

action af%er affording opportunity upheld. In view of this the
%s cannot be faulted.

-
[y
a

r applicants who were already promoted to the JA . Grade

e i ot
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3. The respondents also submit that the judgement cited by
the aopg1cants was 1in respect of direct recruits. There was no
direction by the Tribunal in TA 389/87 to create supernumerary
posts.

10. IWG have heard the learned counsel for both sides and have
perused the relevant pleadings. We find that the entire action
of the respondents in passing the impugned order of 28/9/95 s
consequént upon the order of this Tribunal passed in the
TA-383/87. It was inevitable that Qhen the seniocrity list was
recast interpolating the hames of'the betitioners in TA-389/87,
the senjority\of some others would be disturbed. It is not "that
the respondents did not give any Qpportunity to the applicants,
the applicants were héweuer aware Qf the repercussions of the
Jjudgement but they chose not to challenge the judgement. It is
contended by the app]icants that oné of them was not a party to
the TA-383/87. A1l the same that one persén i.e. Shri D.K.Verma
was party to MP-303/394 whicﬁ also sought setting aside the
interim order of 24/6/9%4. It is not denied that the applicants
ruu;FiSn inducted into the junior scale on various dates between
h&$£3J907zo 27/9/82. However, all of them were really not
actually promoted except for four of them 1in whose case the
respondents did not cancel the 1induction into JA Grade but
oostpo%ed the dates of promotion. In the case of the remaining
as they had not been promoted even on adhoc basis, there is no
guestion of their being reverted. Their orders were cancelled.
ey remained where they were though they were working in the
posts of Jr.Scate 1in Group ‘A’ they were paid the salary of

senior scale Group ‘B’ only.



$12: v
1. In our considered view therefore the respondents are
justitfied in their_action and therefore the Impugned orders do
not clall for interference. In the result, the CA is dismissed.

NOo costs.

OA NOl.1158/86.

applicants in OA 1271/35 Shri D.K.Verma has

58/396 challenging the same impugned

12. Cne of th

]

G NO . 1

o

3

fiiled| a separat

-
J

QO

order| dated 28/9/95. The applicant has prayed to direéct the
Railway Administration to modify the impugned o}der dated 28/9/85
by including the name of the applicant on the original date of
induction i.e. 10/4/91 in the junior scale Group ‘A’ and to give
him the benefft of JA scale Group ‘A’ post from the date the
vacanty actually occured and he was actually posted in the JA

Dy.CCO). The applicant has also claimed arrears of pay and

W%chs as a difference between JAG post and Senior Scale Post
e period in which he was entitled toc work on JA Group ‘A’
post as per his or1g#na1 seniority in Group 'A’. It is to be

noted |[that the applicants in OA-1271/95 also had prayed to quash
and det aside the impugned order dated 28/9/95 and declare their
appointments to the junior scale as valid and subsisting with all
conseduential benefits. Thus the prayer is same in both the OAs,
therefore the application is not maintainable at all and dessirves
to be |dismissed. The learned counsel for the applicant however

submitited that he would withdraw his name from the OA 1271/95 and
would |Tike to proceed with OA 1158/96. Accordingly, the learnec
counsel argued the case of applicant at length. These arguments

are not different than the arguments in OA 1271/95 advanced by

— o~ ey~ 1 oas e - ~ o~
the same i&arned Ccounse:.
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13, In our view, since the | applicant was a party in OA

i

*

: G A _ .
/35, which we have ‘heard and decided, the present OA 1s not
§ :

: ﬂ
| S |
intainable as the relief c?ai?ed is the same.”” Therefore: the OA

[ab]

.
f
‘ma

'

is dismissed. We_do not order AnY_COSLS: weemp. o o oo

(SHANTA SHASTRY) -

“(SHANKAR RAJU) | Sl
MEMBER(J) , B MEMBER(A)
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