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Mumbail this the 15th day of June, 2001.

Hon“ble Mrs. Shanta Shastry, Member (Admny)
Honkle Mr. Shanker Raju, Menber (1)

- '"/ﬂ-
Y. T. Birwadkar,
c/o CAT Bar Associstion,
Gulestan., 3rd Floor. Prescot Road,
Yot ., Mumbal . , ~fapiplicant

(By Advocate Shri R, Ramesh with Sh., R.%. Ramamurthy)

wﬁl’a‘e PRS-
1. Union of India through the

Registrar General of Census,

Mimistry of Home affairs,

Kota House fAnnexe, 26, Mansingh Road,
Mew Oelhi.

& The Director (E),
Government of India,
Ministry of Personnel, P.G. & Pensions,
Daptt. of Personnel and Training,
New Delhi.
K The Deputy Director of Census Operations,

Maharashtira Exchange Building,

2nd Floor, Sprott Road, ,

Ballard Estate, Bombay. , ~Respondents
(By fdvocate Shri R.E. Shetty)

ORDODER

Mit. Shanker Raju, Member (J):

In this application the applicant whao WAS
formerly emploved as a Coder in the Census Operations has
souaght an  employvmant as CmderfCompiler as a retrenched
emploves of Census Organisation in  accordance with - the

Schame of Central Government under OM dated 19.5.93 and
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Z.1.93. The applicant has also sought age relaxation

and  further relief of referring his name to special csll
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in  the Ospartment of Personnel and Trining and
Administrative Reforms for re-deplovment of the
applicant.

2. The applicant has previously filed 0/ No.&70/92 for

a dirgction to continue him in service bevond 30.6.92 so
long as the work of the kind done by him continues to be
avallable or work of any other kind in  which the
applicant can be i 1 ot continues to be available as

temnparary  emploves and to evolve a scheme for the

i
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absorption of the applicant in regulaf service in  the
Census Grmanisatimn" The applicant had also praved for
adhering to the principle of *last come first go’.  In
pursyance of  this 0Aa the applicant continued in service
upto 31.12.%22. The applicant was emploved on a contract
far a fiwxed term and had completed service of 12 months

and five days in two spells and the respondents sought to

terminate the services of the applicant by  31.6.92 but
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due  to the stay 0A-&70/92 Lthe zame was kept pending till

FLL1Z.%2. The applicant contends that in Census

IS

Organisation he was sponsored by the Regicnal Emplovment
Exchanas and has now become age barred for entering in
Govérnment service., A The contention of the applicant is
fhat in accordance with the OM of 1993 ibid tamporary
Group “C7 and "D’ employees of the Central Governmaent whp
are retrenched having put at least three vears of ﬁervicé
are entitled to priority for the purpose of re~deplovment
Chicouah emplovment exhanges and would be entitled far age
relaxation. The applicant - has further stated that in

view of the OM dated 1.6.92 specifically dealing with the
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emplovess who have been retrenched in 1993% in ths Census
Operation  and who had likely toe be reverted in December,

1292 upte the end of June., 1992 are entitled for

regularisation in  the matter of sponsoring through
emplovment exhcangs as well as  other concessions. I
this ackgraound it iz stated that the scheme is

applicable toe the applicant mutatis-mutandis and the
applicant who Wi appointed in Census Organisation on or
above 26.4.921 and continued $ill 31.12.9%2 and were

sponsored  through emplovment  exchange the scheme would

apply to them and would be entitled for re-deploymsnt in

"

Group SO o Group D7 post: It iz contended that the
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aforesaid UM has besn forwarded to Director of Cshsus
Operaticons Maharahstra for relaxation in  favour of
retranched enplovees of 1991 Census work andgd due to  the

reduction in establishment claims right for consideration

‘

ﬁs for absorption in Group “C° arising in' Census
Opgration upto Decamber, 1992 and extendable wuptoe June,
1993, The applicant has further a@gailéd that atter his
retrenchmant 17 emplovess of Census Operations have been

re-deploved as well as 22 more and continued bevord
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1.12.92 as such the applicant has been meted out with a
hostile discrimiantion. It is contended that in the said

Qs 670792 the claim of the applicant is taken herein and

admitted., The applicant lastly stated that his grisvancs
inm the present OA 1z not his re~instatement but

compliance of  the Scheme of 19.5.92 togetherwith letter
'3

datea 1.6.92. It iz contended that oane Sonaysna was

’

takern on duty  in Q0a~105/9% and the cause of action had

arisen to the applicant when similarly situated pearsons



have been re-deploved. It is also contended that as
thare is no statutory remedy available teo him under the
Rules  has  has not filed anv representation for claiming

the banefit of the Scheme.

E. The respondents rebutted the contentions of the
applicant and in their reply contended that the applicant
has  besn  appointed as a Coder on contract basiz and on

expliry of the Census Operation his services have been

dispensed with and he has no right for regularisation or
appointment as  the appointments were made lu]h] a
conzsalidated salary. As the office at Ambarnath was

closed on 3L.12.92 and work being temporary and cannot be

converted to be perenial as it arises once in 10 wvear

A

The respondents  have taken a preliminary obiection by
stating that the 04 is barred by limitation vaa the
applicant’s service were terminated on 3L.12.97 and the
Of& has besn filed on 15.12.92, i.e., bevond stipulated
period  lald down under Ssction 21 of the administrative
Tribunals act, 198%, The respondents  have further
contended that the A of the applicant is liable to be
rejected on the ground of mmhstfuctive res  judicata and
by referring to 0A-&670/9%2 it is contended that the
applicant has filed this Of along with others. For the
same relief which he is now claiming in the present 0a.
By referring to the decision in that 04 of 10.6.93 it is
contended that this Court has rejscted the contentions of
the applicants therein. On merits, by holding that it is
unireasconable  to compel the respondents to regularise or

~

absord the applicant emploved on  controtual basi Tor
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worrk of transitory in natura. The issue of equal pay for
equal owrk was also rejected. In this background it is
stated that the applicant could have take the plea of

nis being covered under the scheme ancd OM dated 19.5.%2

and letter dated 1.6.%2 but having failed to raiss  the

same plea beforse the Tribunal in O@~&70/9%, desplite an
appartunity the applicant 1z now precluded from taking
this plea by filing a separate 0/ which wkould be hit by
the doctrine of res-judicata. The respondents have also
stated that the épex Court in the case of Union oF'India
w. Dimesh  Kumar  Saxana., Ca-731-69/1994 dated 24.2.95
while dealing with the casse of regularisation of the
emplovees of Directorate of Census Organisation clearly
laid down that the Tribunal cannot direct framing of
scheme for regularisation of  such af the temporary

emplovess who have worked for a limited cduration.

although in this case under the jurisdiction of aArticle
1%6  of the Constitution the Census Organisati has beaen

directed to consider the cases of retrenched emplovee for
clirect rearuitment to regular posts and Fulfilling of the
eligibility criteria under the relevant rules. It is

contended in  this background that the fipex court by

wirtue of the wider scope under Article 156 iz anly

competent to issue such a direction. The Tribunal has no
jurisdiction to oarder for regularisation as under the
contract there is no guarantee of regulariﬁation"v apart
from it, placing reliance on the settled law it is
contendaed that the decision of the Apex Court doss not

give a cause of action to an emplovee. Lastly placing

reliance on  the ratio of Brig. M. Ramchandaran V.



Hydaerabad Alloys it is  contended that a contractual
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appointment is for a fixed term and after its expiry  no

;
right or  cause of  action accrues to a person to claim
furthaer regularisation and it iz stated that.the case. of
the applicant suffers fromthe vice éf plural remedies and
hit by Rule 10 of the C.&4.T. (Procedure) Rules of 1987.

It is also contended that the OM relied upon would have

any application only if the applicant was appointed as a

Ctemporary emploves and does not cover the cases of the

contractual emplovees., It is also stated that in
pursuance of the circular the applicant had never moved

to  the respondents seeking appointment/regularizaticn in

accoirdance with the rules.

4. We have carefully considered the rival contentions
af the parties and perused the material on record. The
case of the applicant in the present 04 is Bt the outset
3 not maintainable and is liable to be dismissed on the
doctrine of constructive res judicata. The applicant in
Oa-670/%2  had  challenged his  termination and $odght
regularisation and continues in service as well as
abzorption as  per  the Scheme. In the present 08 the
applicant under the garb of taking resort of the scheme
s also  seeking hiz  regularisation. -The applicant was
well aware of this scheme during the pendency of 0O/
¥/ 92 hut has not taken any steps to assail the same and

1 of grievance. In that 04, having

]
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eak his  redress
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L led to take the plea which was available with the
applicant and once the case has been conclusively decided

between the parties on merits denied the re~instatement
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arnd other benefits to the applicant is is  estopped from
conallenaing the same by filing another 04 and this would

be hit by constructive res judicata.

ixt

fs regards extending of scheme to the applicant the
T e Tb Court.in the case of Dinesh Kumar Saxena had clearly
held that the Tribunal cannot direct framing of scheme
for regularising the service of the temporary emplovess.
AY,

H the applicant cannot take resort for the purpose of

i

extending the samse relief to him which had bsen accorded
i that order. apart from it, the jurisdiction of Apex
Court is more wfd@r as comparsad to what has besn bestowsd
uipan the Tribunal and as  such thiszs Court cannot  taks
cognizance of this grievance of the applicant and accord

fiim benefits. &As regards the plea of the applicant that

oM dated 22.1.9%3 is to be applied to his case for

re-deplovment as he had been a Group D7 employesed  and
had  rendered six months service and is entitled for
re-deployment with certain concession of age and
emplovinent exchangs is concerned, we find that this OM
applies only to temporary Group “C°  and D Government
emplovess who  are retrgnched and as the applicant wasg
appointed on a contractual basis the aforesaid OM would
not e applibable to him and he cannot derive any benefit
aut of it.

& fm o redgards the plea of the applicant that vide
letter dated 1.6.92 and OM dated 192.%.922 the applicant
had been entitled Ffor concession, relaxation as he

continued to work upta December, 1992 and accaording to
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this OM  the applicant &einu initially recrulted through
e loymant  ewxhcandgs  and  having put siw montis of
continuous  service and on r@tranchmeﬁt aue to reduction
in establishment is eligible to appear in the examination
conducted by the 3%C is concerned, we find that the

applicant despite existence of this circular has not made
any  application to the respondents for permitting him to
pairticipate in any of the examination by the 33C, nor has
he applied for the same. Having failed to do so  the
provisions of  this OM would have no application in the
case of the applicant, although this conceszion has been
adimissible to the employses of 1991 Census Operations.
a person  to be considered is to be eligible in all
respacts and the post should be of the same grade in
which the retrenched emplovee was initially recruited.
The applicant’s plea of regularisation and re-instatement

was dealt with in 0A~&70/92 and was rejected.

7. A regards the plea of the applicant of thostile
discrimination by contending that 17 retrenched emploveess
and 22 more have been continued on 31.12.92 and wers
given employement is concerned, it has been stated by the
respondents that azs there was zshort fall of sC candidates
it was decided to recruit only SC candidates and the
circeular for wvacancies was issued to all the eligible
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offices where the applications were inwvited. It i
thiz  regard contended that the temporary post created
have already ceased in the Census Directorate and the ags
relawation would have besn granted if there has been any

opportunity  to appoint him and there is no provision for
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senaing the name of a t@mpmrahy retirenched amploves  to
the surplus  ocsll. The applicant will have no claim for
iz  re-instatement in  emplovement as  a contractual
emnploves, He has no right to claim an emplovment with
thae Govt. and this will not give him a cauze of action
and in  this wview of ours we are fortified by the ratio

citied by the learned counsel of the Crespoandents  in

Ramchanderan’s case (supral.

&. However, from the perusalof the reply filed by the
respondents we find that submizsion has been made to
dismiss the application ar a direction to the
respondents to consider the caseof the applicant if  and
when a wvacancy arises in future subject to relaxtion of
age limited to the extent of past service. Although  we
find no merit in the present Qa, by wayaindulgence and

keeping in view the tatement of the respondents we

N
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dipose  of thiz 0A with a direction to the respondants to
consider the casze of the applicant if and when a YVECANCY
arises  in  future subject to relaxation of age limit to
the extent of‘past service already put in and also to his
being conforming to all the relevant eiigibility
criteriad laid down under the rules meant for

recirultment. Mo costs.
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(Shanksr Raju) (Smt. Shanta Shastry)
Member (1) Member (a7



