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ORDER

-

{Per . shri S.L.Jain, Member (J)}

This is an application under Sect1on' 19 of the
Administrat1Ve Tribuna1S' Act, 1985 for the dec1arat1on that the
ihpugned.order No 171/96 daied 21.5.1996 be set " aside and the

—
order No.86/96 dated 14 3. 1996 be declared as valid and effect1ve
with a dlrectwon to the respondents to refix the sen1or1ty of the
app11cant 1n accordance with the1r own. order dated 14 E_l?gs
\Annexure-‘v ) and after ref1x1ng the sen1or1ty, he be pTaced at
proper serial No. in’ the respeot1ve sen1or1ty 11st_ and be
cons1dered for further promot1on as._. Superintendent/Appraiser as

and when such promot1ons are made in future on the bas1s of the

rev1sed sen1or1ty.

?; ~The app1ican£ Wasv appointed‘-as Inspector, Custom &
_Cenpra1 Excise in Nagpur Co11ectorate (now Comm1ss1onerate) vide
order dated 10 2. 1976 and in pursuance of the said order, he
'Jo1nd duty on 19.2.1976. ° He was p]aoed in the respective
- seniority }1st of ther Cadre so maintained by ﬁhe Nagpur

Collectorate. He applied in September, 1979 for transfer from

. Nagpur Collectorate to Bombay Custom House, wh1ch was permwss1b1e

as per CBEC Circular (Board Circular) No. 6/97/57 Ad III -A dated
12;2.j958, request was allowed 'with ‘some conditions and he
'reporﬁed for duty _and Jo1ned as Prevent1ve Officer w1th Bombay‘
Custom House on 31.3.1980.. C'rcu1ar No.6/97/57 Ad.III-A dated

12.2.1958 is as under :-—

;;%”,f,,



.Inspector of Centra1 Excise.

.3. . -

Transfer of ‘non- gazetted staff from one charge
to another within the same Department under. the
Board.

: In superses~1on of their letter F No. 18/62/
- B6-Ad. VII/IX dated 29.12.1956, the Board have
‘decided that the fo]1ow:ng 1nstruct1ons should be
followed in future in regard to the transfers of
non-gazetted. staff from one Charge to another
within the same Department : ,
i) Transfers of staff w1th1n a period of three ‘
years of first appointment in the Department may
- be allowed without any loss of seniority. '
"17) In.the case of persons transferred after a
period of three years of their first appo1ntment'
in the Department the benefit of past service:
should be allowed upto the period of three, years
“only, - for the purpose of determining = their
-geniority in the new charge e.g. an Upper
Division Clerk transferred after he has put in a
‘service of 4 years may count only’ three years of
his service for seniority. :
iii) Direct recruits coming on transfer will - be
shown aga1nst the direct recru1tment quota and
promotees aga1nst the promot1on quota.

Though in. .the sa1d order (Annexure III) of the Bombay

. Co11ectorate, it has Sbeen stated that the sen1or1ty of - the

app]1oant w111 be: fixed’ below the' Tast temporary Preventive

| Offwcer 1n the Bombay Custom House, however, when the . applicant
came . to know about the»-Ru]es SO - framed by the Board and'j
t1rcu1ated as per c1rcu1ar dated 12 2. 1958 and of severa] orders_n

, of the d1fferent Benches of the C A T. he made a representation X

before the Comm1ss1oner of Customs, New- Custom House,' Bombay,

1[e. Respondent No.3 c1a1m1ng benefat of the sen1or1ty of the

'past serv1ces s0 rendered by him. in Nagpur Co11ectorate from
'wrere the 3app]1oant ‘was transferred to Bombay Custom House
(Annexure-IV). The Respondent -No.4 as per Off1ce order oNo.86/96

.dated 14 3'1996 1ssued from File No;8/5~606/95 Estt., was p1eased

to ref1x his sen1or1ty taking cnto conswderat1on his past eerv1ce

“upto three years' so rendered by h1m'1n Nagpur Co]]ectorate as



4‘:
3. Estt. Office Order No. 86/96 is as under :-

In pursuance of M1n1qtry = 1nstruct1ons vide:
Circular No.8/97/57-Ad.ITI-A dtd. 12.2.1958 and
Board’s - ~decision vide ~ letter
"F.N0.A-23020/8/92-Ad.III-A dated 30.9.92 in
respect of some staff of Delhi Central Excise
Collectorate the seniority of Shri Subodh Taneja,
Preventive Officer who has Jjoined ~ this
Commissionerate on'Inter—Comstsionerate transfer
basis w.e.f. 31.3.80 . is refixed, taking into
consideration his past services of 3 years
rendered by him 1in - the Nagpur Central Excise .
Commissionerate as Inspector. of c¢entral Excise
(i.e. w,e.f. 18.2.1976) below Shri A.I.Khan,
Preventive Officer and above Shri §.S.8alian,:
Preventive- Officer -(i.e.Sr.No.552 and 5r.553
respectively) in the seniority list of preventive .
Officers as on 1.1.86 circulated under " Circular
No.75/97 dtd.29.7.87 vide F.No.S/2-28/86. ' '

) Conseguent to refixation of his seniority, .
Shri Subodh Taneja, Preventive Officer will not
be  entitled to the benefit of notional promotion
in terms of the Ministry’s 1nstruct1ons vide
F.N0.23020/8/92 Ad.III A dtd,30.9.92,

This 1issues with the concurrence of the
commissioner of Customs (I), Mumbai.

This disposes of the representation of Shr1
‘Subodh Taneja, Preventive Officer dated 13.10.95.

- (G.N.Deshpande)
'Add?.CommisSioner of Customg"

4. - On or around '27.5.1996 ,the applicant "reEGived‘ d}deh“
bearing No.171/96 dated 17.5.1996 signed and issued by the
'Respondent No.4 informing the w1thdrawa1 of the order_ No.86/96
dated 14.3.1996 (Annexure—V) and the Memorandum- issued ‘on
- 21.5.1996 by’ the- " Respondent No. 4 The épp1icant reqUeéted -the
Respon&ents No- & Py for supp1y - of Ministry’s letter
iNo A-23024/5/96 Ad III-A dated 22.4.1996 dh_the bas1s ofrwhfch.
the 1mpugned'order,has been-1ssued,“ th his' fequest has beeh
turned down. It appears thai tée drdér passed by Cdmmiésioner of-

Cqstéms, Bombay Order No. 86/96 dated 14.3.1996 was recons1dered

by the Board. Hence, this OA. . '@\é“ /



5; _ vThe c1a1m of the appT1cant is beingiresisted oylthe'
respondents a11e91ng that it is m1sconceived, and- disc?oses no

- cause. of action. . on thevvrequestrof‘the app]icant‘for inter—
Commissionerate trsnsfer to 'Mumbai Customs on ~oompassdonste
'grounds, in terms of the Board s letter F No.A~- 22015/15/80 -Ad.ITI
.A dated 1.3.1980 ‘and Nagpur Centra] Excise. Comm1ss1onerate
Estt. Office Order No. 27/80 dated 18 3.1980, Shr1 Subodh TaneJa,'
i.e. the app]1cant Inspector of Centra1 Exc1se Nagpur was
al?owed to join the Mumba1 Customs on 31 3. 1980 ‘as /Preventive,

Officer on the fo11ow1ng terms -and cond1t1ons -

v

(1) That the seniority of Shr1 Subodh Tanega
will be fixed below the last temporary Preventive
Officer Gr.I (0G) in the Mumbai Custom House,
.1.e. . he will be treated as a fresh entrant in the
_cadre of Preventive Officer Gr I (0G) in the new
charge.- B B -
(11) " No- transfer trave111ng a?]owance and
joining ‘time, ete, will be admissible to him as a
.result of h1s transfer '

(ii1) 8hri Subodh Taneja will not be cons1dered_
for further . confirmation and promot1on in the
Nagpur Comm)ss1onerate .and

(iv) No 1lien on the. post will be retained 1in
parent office as he is not confirmed in any grade
in Nagpur Central Excise Comm18310nerate

On joining'the MUmbei Commissionerate on the above terms
‘and conditions, Estt‘ OfficeEOrder No.152/80 deted 16.4.1980 was
issued." ‘On_ the de1S of the abOVG, hislseniority Was_fixed by
treat1ng h1m as a fresh entrant ‘in, the ‘oadre' of,~Prevent1ve
Officer-I (0G). After .receipt' of"his representation‘ dated
17.10.1995, his case was considered and in view of Boerd’s;
o L7

) 1.6/-



Circular No.6/97/57-Ad.IIT.A dated 12.2.1958, the order was
passéd " The said po]1oy dec1s1on- was 'supérééded' by another
1nstruct1ons contawned : 1n ‘the Board’s letter F.No.A

o : oo . -
'22015/2/72-Ad.III.A dated 13.1.1972. The-applieant—~has-relied-on

6. ~ The épp]ioant has relied on an- order passed oy C.A.T.
Patna Bénch',ih OA.NO.601/93dec{ded on,30.7.1995 and Ernakulam
‘Bench in 0A.No.117§/94_dec1ded on 9.3;1995, whérein it has been
he1d that to a11oh the 'benefiﬁ,-of past services invcases of
inter—pommissionerato transfor effecﬁed  br1or to 20.5.1980 in

‘terms of 1958 Circular be allowed.

7. 1958 viﬁstructions’ were not 1n'know1edge of the}Board at
the mater1a1 t1me and th1s fact was brought to the notice of the
Board by the AComm1sb1onervof Customs, Cochin po1nt1ng out that
"thore 1s-a communicatioh from the Board off{ce' dated, 13.1,1972.
whereunder it was categdrica11y adviéed tha£‘1958 CirCu]ér of the
" | » Board was not to be operated by the Board at that time. In view
of thws, the Board s order dated 30 9 1992 was w1thdrawn and thse
. Board had not granted ‘any benefit of 1958 Cmrcu1ar to anyi
ﬁnfer—oommissionerate transferee. Hence, - the} Board‘ held that
there 1S-vnovscope to grant any bénefﬁts of 1958 Circular to the
applicant. brder in OA.NO.601/93.f11ed by Damodarlsinéh,_ls.L.P.
.has been preforred and the order .hao' been implemented with
' refereﬁco to the Petitioner 'oh1y and. 1£ was dot< decided to
implement jt id_ respect of- Others}; Hav1ng these &daspects and;
PAp 7
/-




Board’s_communicattons the Bsttt office Order. No.BS/B6-‘dated
3i4;3.1996 was withdrawn by-issuing Estt. Office Order No.171/96v
dated 17. 5. 1996 and the applicant was also. 1nformedv'accordin§1y
by a Memorandum dated 21,5.1996. Hence, prayed for d1sm1ssa1 of

‘the OA. along’with costs.

8. .‘; The claim of the app11cant is ‘oased on CBEC .circu]ar
~ (Board C1rcu1ar) NG. 6/97/57-Ad. 111-A . dated 12.2. 1958, . The
app11cant who was serv1ng as Inspector, Custom and Centra1 Exc1sef
"~ in Nagpur CoW]ectorate (Now Comm1ss1onerate) since 19.2. 1976

‘1n Septemper 1979 app11ed for transfer ‘which was a11owed and ne
'Jo1ned as Prevent1ve Off1cer with Bombay Custom House .onA

;31r3,1980, Tiil 31.3.1980 above referred circuiar was operatwve _

9.‘ "The c]aim' is: res1sted by the rsspondents on the ground,'
that the appT1cant was work1ng as Inspector, Customs and Centra1
‘Exc1se in . Nagpur Co1lectorate wh11e on transfer_he Jo1ned as
'Prevent1ve Oflﬂcer with Bombay Custom House Hence, it is not a
transfer of Non—Gazetted staff from one chargeito another, but it
'is- a transfer of' Non Gazetted staff from one charge to other.
charge 1n another cadretThus the respondents argued that work1ng
as Inspector, Custom and Centra1 Exc1se 1n Nagpur Co]lectorateﬁ
- and Jown1ng as Prevent1ve Officer w1th Bombay Custom House _be1ng
two different charges "AS such the sa1d circular is 'not
app11cab|e 1n the case of the : app11cant li_Thetheading- of the
relevant c1rcu1ar is .as under o |

" Transfer on Non-gazetted staff' from” onet charge to
another w1th1n the - same Department under the Board '

| RV
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Aot7this-case.

8

© 2 In supersession of . .their. letter ©  F.No.
18/62/56-Ad. VII/IX dated the .29th December 1956, the
Board have decided that the f0110w1ng instructions should
be followed in future in -regard to the transfers of
non-gazetted -staff from one charge to another w1th1n the
same. Department - .

on perusa] of fhe sa1d c1rcu1ar we are of the cons1dered op1nion
-that the' post of Inspector, Custom and. Centra] Exc1se in_

'Nagpur CoHectoratei is d1fferent post than as Prevent1ve Off1cer

wrth Bombay Custom House The app11cant has, never worked~

-Prevent1ve Off1cer in. Nagpur CoIIectorate (Now Comm1331onerate)

It :1s true that Centra] Exc1se and Custom dare though two
departments but are under one M1nwstry and ‘at the. H1ghest 1eve1,-
the posts are being f111ed by»common feeder cadre. It does:not'
mean that'the post of Inspector Central Exc1se, and Prevent1ve

Off1cer can be. treated as one common cadre As such to appTy the

sa1d c1rcu1ar in the oase of the app?1cant is not Just1f1ed one

10. N The Iearned :couhseT ftor “the respondents reI1ed on an
order passed by this Bench in OA " 361/98 dec1ded on 30. 3 2001

smt, Fat1ma C. Fernandes V/s Union of Ind1a and others, where1n
the app?1cant who was Inspector, Custom and CentraI EXLTSG was
transferred from Goa to Bombay Comm1ss1onerate and her c1a1m was

rejected though her transfer was effected on 1a 5, 1985 The date

~in respect of the app11cant 1n the sa1d case is of the year 1985
_and on the sa1d date the . circular ‘dated .12.2.1958 was not

' operative. As.‘such the said order is not relevant for decision



11. The-1earned'¢ouhse1;for the reéﬁondenté, relied- on the
order 'paséed _16- bA 1b50/95 atongwith other OAs - decided on
19.2i199é.Manohar SatyaVan Naik V/S'Uﬂién.of iﬁdia énd cthérs. on
peruaal of the said order we are of the cons1dered op1n10ﬂ that
the app11cant in the baTd case Jo1ned as Prevent1ve Off1cer

in Goa Custom House An May 1977 was transterred on his own
reqyest as'vpsr order dated 18.6.1992 and Jo1ned the service as
Preventive Offfcer,Bombay on 25.6.1992. "Thus the facts q]ear]y
‘makes out that the'transfer'was in the same cadre Further
perusal of the order makes it clear that. the Bombay Custom House

and Goa Custom House were not independent units, but they were

amalgamated. As ‘such the said érder also do not help the
applicant. |
12. Reliance is also placed on an order passed in. OA 601/93

by CAT ‘Patna-'BenCh in the case of Damodar §$ingh y/s Union of
Ind{a'and others decided on 20.7.1995. The said order was
implemented by the respondents'but as the fécts are not.similaf
in the}présent‘case and in the said .case, The said authority does
not he]p_;he app11caht.' In tﬁe“ said case ‘the 'applicant was 
,Inspector, Custom and Centra1 Exc1se and after a request of his

own for transfer on campas~1onate ground he Jo1ned another un1t

in the same capac1ty.

13. fn' our consfderediview thé applicant is entit]edvto make a
érievance as theﬁe is no estéppa1 agéinét law, but on fa¢ts-he is
f.not entitled to any‘fe?iéf. ” ,Y§b$’ o |
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14, In the resu]t we.

: ‘1i§b16 tov be dism1ssed

(S K Agarwa])
Member(A)

-;?MRJ/NS;'{kf'

aET? 2 L“aif

-iO»ésrlJudGement Qespatchead - -

to Applicant/ Respondem. (s)
Oﬂ (‘Z 2. 2«90‘24

o 2l

do not fwnd any mer1t in the OA. It 'fsfffi
and 1s d1smissed as such No order as to

S mw/

(S L dJain), ‘[vi'v
Membgr(d)_“ R
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