CENTRAL ADMINISTRATIVE TRIBUNAL
' MUMBAI BENCH: . :MUMBAI

ORIGINAL APPLICATION NO. 1040 & 1041/96

THIS THE 7 TH DAY OF NOVEMBER, 2001

v

CORAM: -SHRI S.L. JAIN. - . MEMBER (J) -
- SMT. SHANTA SHASTRY | . MEMBER (A)
0.A. NO. 1040/96 S

Shri Gangadhar Ganpatrao Khadgl,
‘Age 38 years, ~ _

Occ: Working as 0S8 (II)

General Section, C.C.M. S Offlce, v S
‘FenLraW Railway, Mumbal 1. - C Appligant

By Advocate Shri D.V. Gangal.

Versus’

1. Union of India, through
The General Manager,
‘Central Railway, >
‘Mumbai CST-400 001. -

2. ~The Chief Commercial manager,
: General Section,'Central Railway, : .
ApMumbai CST-400 001, : .. Respondents :

By Advocate Shri V S. Masurkalﬂ
- " 0.A. NO 1041/96

4Shr1 Ashok Narayan Wlkhe,
Age 47 years, :
Occ: Working as 0S8 (II},
~ Rates Section, C.C.M.'s Office, _
‘Central Railay, Mumbai CST. -~ ... 'Applicant

By Advocate Shri D.V. Gangal.

Versu

|£23

B U ~ Union of Iudla through
' ' The General Manager,
Central Railway,
N Mumbai CST-400 001.

The Chief Commercial manager,
General Section, Central Railway,
Mumbai CS8T-400 001. B

B



3. .The Chief Rates Managér,
- Office of C.C.M., Central Railway,
Mumbai CST-4060 001." - ' .. Respondents

By Advocate Shri V.S. Masurkar..

" ORDER

Smt. Shanta Shastry. Member (A)
'Since the  issue involved is same and the ' facts
are . similar  in. both  these OAs though the dates of
;appointment and promotiqn'may‘be;différent; we uproCead

‘to decide thesé‘OAs tégether.

0.A, NO.1040/96

N -

?.: . The gfievanQe of thefapplicant'in.this case .is
tﬁat he ‘has not‘been‘pfcmdted - to the .post of  Office
' Superintendent (0S8 .for shbrt) Gréde—IAwith efféctgfrom

01.8.1990/01410Qi990. - Hef has therefore prayed . for

:directing the respohdents to grant him the prcmotion.

accofdingly with all consequential bengfits;
3. - The applicant was initially appointed as Junior
c1drk dn  20.3.1972 on the basis of reservation as

%th duled Tribei candidate. - He waé further gromoted as

Nerk and Héad\glerg'cn;26ﬁ6,1978 ~and 01.0.1984

mw o
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respectively  again on the - ba .of  reservation.,
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]
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" LLThereafter he was promoted toithe'post of 08 Grade-IT on

05:02.1988 again against reserved post. The respondents,
. - ” ; . -

did not promote the applicant as 0S Grade-I- but promoted
some.of his. alleged juniors»;pafticularly Shri P.V.

PUGPRpTREE

Gangal = though he was promoted. to 08 Grade-II in ths
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subsequent panel on 23.6.1989. A- seniority list ~was

published by the  respondents of the OS GRade-II on

:11.10.1990.e The applicarnt w*F at 31.No. 6"whereas "Shri .

P.V. Gangai Qas'at S1.No.7. A0eording to the app11capL'

there were - four posts of 08 ade-1-and seven po ts of

08 Grade-IT with effect from 09.01.1984. The posts of

ot

08 Grade-I Nele_'increased* o} 51y‘ with effect~fe‘
01.3.L993:‘ The appllcant submlts that he was superaeded
by 51x employees unlawfully overlooklng ‘the ﬂlalm of the

vappllcant. The appilcant has made two contentlons one

is that the respondents.shquld have considsr e ‘him .foi

'promotion to 08  Grade-I oﬁ' the basis of the guota
évailable’fof ST employees. . Secondly even if.there'ﬁere

no quota for the ST ﬂcandidates, the - applicant should

‘have been considered for the vacancies meant for general

’ eandidatés ‘ According- to the appllcant the Rallways
'should have Lollowed 40 p01nt roster as per rules and

should have glveq him promotlonvbased on'the'vacanCies‘

The applicant‘was quite seniorvas_per the seniority list.

publishéd'eS"on 11.10. 1990 However, the respondente

ﬁledxto Fonslder him agalnst Lhe gene vacancies- and

plomoLed hLS alleged Jun ors. Lot of injustice
ause _0f the pendency

-

-caused to he appllcanu bec

al in the case of Union of Lndia Vs,  J.C.

M (,\,u.um&(

case came to be decided.in 1995-At the ‘same time just

A
prior to that a land mark ﬁudgment of the Supreme court

in the case of R.K. Sabharwal & Others Vs State ‘of

L.

rongunced on 10th February,

"Ci'

2 to be

: a m‘ ' .y B . : : ‘ ’_,:'~qu@(éu
Mallick. .The applicant submits that J. Mallick's,

DSes



199§<and the Supreme Court " held. tnat henceforth the
quota of 15% or 7 1/2% for SC .and ST»respectivély should
be oalculafed wlth reference to the number of posts, l‘e;
banotloned ‘strength and not wlth referenoe to vacancie

This was the ruling glven in' J.C. " .Mallick also.

933

According to the applicanl the jndgment‘ in Sabharwal'
‘case categorioallf sta ed that it would be plObchlee.
Thenefore; “the respondents should not have denied
promotion to. thev applicant 'in'.1990. | The applicant

'

therefore ° represented _on , 09 8.1995 and 08.8. 96
protestina " about the promotlon to nlne junior employees
supersedlng the appllcant He - claimed that the
. o v X T - .
seniority cannot be a%ghlng other than the date of his
_aotual'promotlon. However, his. representatlon did not

'yieldv anyv‘result' and Lherefore, the - appllcant has

approached this Tribunal.

O.A. NO. 1040/96

' fhe. applicant . in..this case was ‘appointed
initially as Junior Clerk on 27.2.1980 against ST gquota.

He was then pfomoted as Senior Clerk and .Head Clerk.

There was  a selection held in'1982 for the post of 08
Grade-I1 in the *ale oF Rs.1600-2660. The applicant
appeared in . the selectlon. " “Though he failed in the

xele tion, h, was. promoted on trial basis for six

monthsf ,&s'he had secured highestwmarks'amongst failed

Ul
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the year 1988 some emplovees who Weree lle dly junior to
‘ - b’ . .

the'appllcant as Oo Grade IT were plomoted on 0546.88.

The appllcant was superseded. A eenlolitzvlistdwas

published on -07.02.1996 and the applicant gathered
information tﬁérefrom that he.had been superseded. The

'.applicant, Fike the appiieant'lin QA - 1041/96 also

represented on 09.8.95 and  he ‘was "given a reply on

26;02}1996 Whichvhas been impdgned'-statiﬁg, that tthe'

applicant all along had been promoted_against reserved

guota and his further'prometioh td ﬁigher grade i.e. O8S

Grade-1I will be against thedréservedvquota 'only' as he

“had Lacquired earlier‘promotion against quota earmarked

for reservedrcandidates, Aggrieved by the same, the
applitant. has epprqached this 'Tribunal with a praver

that he should be' considered for promotion to the post

d‘of 0s-1- w1th effect’ from 05 10. 88 with all consequentlal

beneflts : Comb

ws o(% Se'ffMO{k de
haa y yWMiiﬁdﬁkw@%@OA@rwl4§u7?uhp3'“q7

It is contended by the lealrned counsel for the
pllcant that prlor to the Judgment in the case of R K.

oabharwal,‘ two. Full Bench ,Judgments of thisg Tribunal

a

. Were rendeied on 27.2.92. and 21.2.94 in a group of

_ﬁatters beginning with vV.L. -LakshminarayananiVs. U001 &

' Kk

Ors reported in 1993 (24) ATC (FB) 420 and(1994 (28) ATE

(FB\ 214 ' ‘In, both. these judcments it was held that

-there 1b‘nothlng llke accelerated senlerlty or normal

seniority ;n serv1cef Jurasprudenceu In para 24 of the

Full Bench judgment 'of Hyderabad it - was held that

ty should be fixed with reference to the date of-
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seléction whethér aﬁ emplofee‘is promoted'by reservatian
or otherw1se The~Full.Béncﬁ relied upbn the “judéﬁént.
of the Suprenm Pourt in Fomptlollor & Audltor Feneral of
India Vs. 'K.S. Jagannathan reported in SC 1986 (1) as

fal

well as’ in the case of Karamchand Vs.- Halyana State
(iaga) i0ATC 518 K |

,Electr1c1ty Boardkvwhereln it was propounded that an
employee recru ed or plonoLed occupieé arplace in the
bost with‘senldrlty normally available along with otheré
girrespectiveACVhether- he got the benefit of reservation
or 6therwiée and that he éannot be'léter 'claSSLfled

the basis of his orlglnal app01ntment or promotlon 1f he
- is fully. qual;fled« otherwise on -the ground -that he
acduired posting. or promotioﬁ on the ba51< of
resefv;tion quota..‘  Accofﬁing to’ §he appllcant the
judgment of the Full Benéh_ruled aﬁ .the _relevant ,time
wheﬁz:fhe appliéantAWas due for pfomotion td the bost of
08 Grade—I,'it.was binding;'yét the -féspoﬁdenfs failed
to cﬁnsider him fof_ promotidnq _ The_appliCant in his -

entatlon also -had‘ mentioned thatv the Railway

repr
: rd's letLEL dated 16.6.1992 had clmarlv directed that
fhe senlorlty of SC and ST candldates be reckoﬁed'from
the daté Of promotion tb a higher grade and subsequently
insisted vide lettcr dated 18.5.93 pointing out that

thls procedure . was belng followed all over - Zonal

'Railways,'

. 7‘,. - The respondents filed their reply belatedly on

19th Abril,,ZOOl. They have also filed an application

=h
2]
=
he

for condonation © ‘iling the - reply. The
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reasons given are that they had to consult the RP P"l’

of the Rallway Board and get the reply vetted and -also

various cases were heard by dlfferent tourts and appeals

wereapendlng 1nuthe Supreme Court and therefore -the

Railway - Board had not vetted the. dlaft reply and now - -

- that all thegjudgments have been pronounted the reply

could be filed.

8. In the written reply, the Railways submlt “that

ne 1n3ust1ce has been ecaused to the appllcant 'the'

applicant could be promoted only agalnst the quota meant

for the reserved category employees ‘as he was app01nted.'

-

as Office Superlntendent Grade- II by relaxed standard
’ against general post as he. cannot be granted senlorlty

or conces51on in such matter The respondents sought to

rely on the Judgment 1n the case of Vand Kumar & Others

Vs. UOI & Others and the judgment of this Tribunal

dated 31.3.1997 in batch of OAs &MWW ' The

S ri P V. _-Gangal the alleged junior of thez appllcant

“was promoted agalnst the general PategOLy post as he was

v

appointed as Junlor Clerk' from.04.11.1955 and he was
senior to the applxoans~1n the leo1u1tment grade.v The

applicant in OR lu4l/9o was- appointed onlyyon 20.3.1972.

i

) only by virtue of aoceleratedtpromotion, the applicant’

N

" had become senior to Shri Gangal.

res ondents have Justlfled the1r actlon by statlng that

h
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9. . It hab now been held’ by the Supreme Codrt in
the oaseed UOI Vs. Vllpal 'ngh Phauhan JT 1996 . SC 461,
of Ajit Slngh Juneja-Vsi- St e of Punjab reported “in
1996 .(33) ATC 439 as well as A]lt Slngh 17 & Others Vs.
State of Punjab & Oth rs 1999 5CC (L&S) 1239 that
aCoelerated promotion' does ﬁot; give acoeierated
seni . rity and a person senior in the base grade getb his
vestoyed o

senlorlty resrted when he 1s promoted to a grade to
whrch a reserved category employee got promoted earller
due to reservatlon quota 'In case of ‘Vinod ‘Kumar the
Supreme Court held that so ‘far as the prov151oo for
lower quallfylng marks or lesser level of evaluatlon in
rthe - matter of promotlon is «concerned, it is not
..Perm1581ble under Artlcle 16 (4)' in"rieW' of command
'+ contained in Artlole 335 of the Constitutioﬁ.", In
otherwards evern 'if“it"is‘ assumed for the. sake of
7arguments .that vreeervatiom is permitted by'Article 16
(4\’prov151on of lower quallfylng marks or lesser leVel

of evaluatlon s lnot permissible 'inj the matter of
promotlon by virtue oﬁ‘-Artiole '335; Therefore, the

gppiigant's fpromotion by relaxed.standard cannét grant.
3 . .

hhm benlor above those who wer*_cenior'to him in the
. . . 7 - . ¢ '»

-base grade. The; respondents have also drawn support

from the case of D.T. Tete Vs. YOI decided by this

' Tribunal on 06.9 1996 wherein, it was held that such
candld es capnot have any claim For promotlon against

genera l poqt w1th relaxatlon of marks or oradlng as they
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"had not fouhdf‘a place in‘the panel. Therefore, they.
could be considered for further promotion -only against

[

-the reserved vacancies.

9, o Qomiﬁg to | the  facts .vof the z&ése, ‘the
respondehts submit that the sanctioned~ étrength fof vOS
_Grade}l is six an& as. per the_prescribed percentage, thev"
‘;eservation ~is worked 0u£ as 0.90 rounded upto one and
‘0.45.forusc gnd‘ST respedti?ély.e | Thus, no post is.
availéble\fér“ S?L This is as per the clarification
_issuéd in para 2. of-lfhe‘ Raiiwéyf Board letter . dated
16.6.1992.  Since thére was no quotaffbf the ST tﬁe
apélicant“qould nbf héve been considered.‘fpr b:omotiqn

against the reserved quota.

10. The respéndents“further éubmit that interim
'drderé were operating upto.thevdate of the judgments in
the case of J.C. . Mall;ék, R.K. - Sabharwal, Veerpal

ingh Chauhan -efé, _This Tribunal also had paSsed'

order ‘on 05.10.93 confirmed on 11.10.1994 in a
gE; pppf OAs,whidhlééﬁé to.be_decided"1atep'tby' orders
dated  31.3.1997 and  05.5.1998 and -therefore the
réspondents héd'rightlyf ﬁ@t%zéonsidered' the apélicéﬁﬁs
,‘v agaiﬁst, the vacancies meant fbr thé general category
émplgyees.' | : ‘

‘.11. . ABOth the learﬁéd counsei for pthev applicants

and for tﬁe_reépondenﬁs édVanéea thé éame afgumen&g in

OR

MO
n

poth th



: 10
12. We‘ have heard the learned ounsel 'for;the
appllcant as well as the respondents 1n bLth the. OAs and
have perused the various Judgments We flnd that at the
: lelevadt time i.e. in 1988 when 'the apprioant in OA
. 1041/96 had' been promoted as 08 Grade~iI‘and when the
seniority list as on 11.10,1?90 was'published; there was .
no,prOnouneement by the Supreme Court that the SC/ST
'.employees vvcannot be oonsidered against . the ‘quota(”
'reserved for éeneral category employees. - There Qas also
no judgment statlng that the Seniority ‘éained by 'the._
SC/ST candldates} on- accountf of accelerated promotion
against the reserved‘ quota cannot,‘be taken into
consideration ~for promotion to .higher post and the
fseniortty of those senior in the base“ grade would get
"restored onﬂhtheir promotion subseqdently.' In fact the
Supreme Court. had .already ruled in the case of
Karamchand Vs, .State‘of Haryana (supra)‘that:the SC/ST
candidate, who hadegot aocelerated-pronotioh hy 'vdrtue
/;f resertation would also get senlorlty accordlng to the

"

c¢felerated seniority or normal - seniority This

of their ~promotlon and - there 1is nothlng 1like

anciple has . been followed by the Railways in thelr

letter dated 16.6.92 whereln the Rallways clearly stated
'thattreservatlonvwzll behprov1ded as. per the reserved
Point following',the roster as-’per,-the 'number of.‘
.Vacaneies beingﬂfilled.d Injfact these instructions were
lin compliance of :the Full "Bench jddgment ~in OA

tion was issued. by the

—h

No.759/87. - Further cla

. .(_‘D .



+at ‘the relevant time. No doubt, in the

' Y 1
Railways!on 18.5.24;93. Till this péribd,‘ there ' was

nothing to prevent the respondents fromvconsidering the

- applicant against the general vacancies on the basis of

their seniority :és prevalent at the rélevant time.. We

do find that some interim, orders . were passed by the.

vTribunai on 24»4,1987 to the effect that the respondents

were restrained from making promotion of SC/ST in'excess-

" of 15% and 7.5% post"respectively. This was further

reiterated in the intérim order of the Tribunal dated .
17.11.1987. It is_seentthat ﬁoné ofthese orders-staté
anywhére that SC/ST céndidétéé should not be considéred
against general category'poét;§n their own merit:without
any relaxation in sténdéfds. We_find that Supreme Court

had also passed an interim ‘order in the Case of JC

' Mallick on 24.2.84 and 29.4.841§t was directed therein

that while- all promotions which may be made thereafter

would be strictly in accordance with.-the judgment of the

High Courf and such promotions wili be subject to the

result of the’ appea17 If ‘any promotions had been made
after 24th February,»1984.otherwise than‘"in accordance
with the judgment of tﬁe-Supreme Court, such promotions

be adjusted against future vacancies. These

candidates not exceeding the quota megnf for them. But
fhe question of seniorityAwés‘ not discﬁssed in these
judgments. aﬂd, therefore,:tne respondents ought to have
ccnsidered'the applicanﬁS' for promotion” against the
general vdéanéy based'bn fhe'seniofity of the applicants

ubseguent

[543
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ju@gments‘ of the Supreme Court starting with the
judgment in the. case 'of RiK“' Sabharwal in 1995 and
ending with'the judgment in the‘oase of vAjitl Singh II
(supra) clear cut principlee/ ratio have beenvlaid down
by.the Supreme Court 'in regard to the post based roster

to be maintained for SC/ST as per quota and in regard to

. the seniority of aC/ST v1b~a—V1s-the-general uategtry on'

the SC/ST -~ employees getting ‘accelerated promotipn.
against reserved quota._’The judgmént in the case of
Ajit Singh II came to be pronounced in 1999 The

oupreme Court has further dlrected recently in the case

of M.G. Badappannavar and another etc Vs.e State of

karnataka and Ors 2001 (2) AISLG’laO that those who were
promoted before 01.3,1996 on principles'contrary to Ajit
Singh II - need not be reverted .andh those lwho__were'
promoted contrary to Sabharwat before 10.02.937need not
be reverted in order to:avoidAhardship ~ Even in the

judgment dated 31.3. 1997 cited by the respondentb, it

" was held that these pr1nc1ples would be appllcable from

lO;..1995. . In fact, had the rebpondentb filed thexr.
Kii%y in 1996'the reply would have .had to be w1th
re Brence to the date when the promotrons were granted”

to seniors based on the serniiority in ‘the base-_grade.

'The reSpondents,-relyrng on the Judgment in the case of

'Ajit Singh IT 1s Just an after thought and they cannot

be Jjustified in denylng promotlon\ to the applicants.

<

-In fact even in the Judgment of R;K. Sabharwal (supra)

it~ was laid down that reserved candidates can compete
b - N _ : v
‘for noh reserved posts  and in the -event of their
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_ appointment"to the said"posts their'number cannot‘be
.added and taken into con51deratlon for working: out the

\

percentage of reservatlon
2. The‘respondehts"have taken‘ a plea that the
vabpllcanti has reprebented »only in 1995,Whereae'the
,~promot10n had taken place in 195841990. a Thus, the
appllcatlon_ i§. beyond the period_of limitatlon of_one
year of the arislng of the cause of action ahd suffers
from delay . and laohes: We find thét the applicaht has
h‘explained the.reaéon as,to why..he Acould not_ eporoach
:this Tribunal earlier. It: is hecause?of the interim
-.order of the Trrbuhal dated 17.11.1987 not‘cto?'promotef
‘the . 8Cc/sT 'Candldatee and cesesApending in the Supreéme
)Court.. The,sltuetion.was fluithk  We are. therefore

'-inclined_'to condone the delay in thlS mater and do so.

f13; - Now coming to the‘merits, as already discussed,

in our ‘considered v1ew the appllcant in OA 1041/96 was

‘cer alnly ellglble and entltled ;for. conslderatron for

\gromotion as per his seniority as freflecteéd in the

seniority list of 11.10.1990. - His claim to  be
. - : . . - 9 . " " ° »

con51dered'again=‘ the General category vacancies should

not have"been overlooked " None -of the Jjudgments has

etated that the SC/ST oandldates cahnot be 'considered

again:

n

t ge eneral va(aney on - tie ir own merits. At that
'lelevaht lee there Was no Lulwng or Iath lald down by
the Supreme Court that 1f  ‘the 8C/S8T oandld tes have

"gainsd seniority due to aCCelelated DT O

{
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;.-, :'_14.';
_wogld ‘not count for pufpose of further promotion and
«therefpfe;'the applicant was enfitlealfqr consideration
-.for promotion; c The same eppliese in the  Case_ of-
apﬁlieeﬁt in OA 1040/9q$¢yHe was eligible:for promotioﬁ_.
.ein 19é82%/yWe'therefore direct: the respondents to hold a
: : i op 104194 *
review DPC and consider the- appllcant for promotlon
agajnst ‘the 'general vacancy 'ae per then prevallng,
o Seniqfity and 1f found fit - on hie} own merit 'the
. applieaht should'be granted promotion‘fo OS'GRéde—I with
effect from the date of the promotlon of his junior iye.
. from f 01 8. 1990/01 10 1990 w1th. all' cehsequential
beﬂefits, However, the arrears of difference in pay,
shal;"bev admissible only,fromhone year prior to filing,

of‘this'OA{

14, OA . 1040/96 is also allowed setting aside the
impugned ietter"dated"26.2&19865 aﬁd the respondents.
_shall hold reyiewekDPC to conSider.'the‘ case of the
épplicent for__pfemotion to »fheA post of 08’ Gfade;I
eégeinst 'geheraIIQacahcy*js ﬁer then prevaiing eeniority'
on his own merit if is otherwise quaiifiedv’and pfomefe‘

®

‘ 4\<:ze-:applicant with effect from the date his alleged

jdhiors were promoted 1i.e. from 205.10.88: with all’
consequential'benefits - In this case also the arreéars
of- dlfference in pay would be " restricted to - orie - year

pllor to fili ng of this OA
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