1.,

‘Hon'ble Shri.

IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
o MUMBAI BENCH

C2B 55 W Sy W SR een T CBes

erglnal Application No: 971/96

© CE 455 14T pas € ) €79 TN 69 DO 23 T €SB O3 FA F52 08 1 G223 6D b 5D

Date of Decision: 3[»{0'ﬁ7

B.3.Lalchandani )
5 s 2 0 8 3 7 i 8 8 7 1 A e 58 8 8 £ £y Applicant.
Shri GeKeMasand
e e e s o b s i s esrmem e BAVOCEtE fOT
, ~Applicant.

Versus

€3 =D gre B o e

Union of India & Ors,

S0 i €7 € T O L8 T3 050 CTD €D S0 EE £iny VS iy LM S KIS 128 €38 AED OO i mp esm TR G D ey e

e ‘Resoondent(s)

-

o 3hi VeD.Vadhavkar for Shri M.l.Sethna

ke e 2er s v e oo vocate for
Respondent (s)

CORAM:

£ £ AL op o0 L

Justice R.G.Vaidyanatha, Vice Chairman

Hon'ble Shri. MOR.KOlhatkar, member (A)

(1) To be referred to the Reporter or not? \“[{ﬁa

Whether it needs to be circulated to

(2) NS
: other Benches of the Tribunal?

CELE - Kikzyyoz~/}\”\'ﬁVk
(MR KOLHATKAR )
MEMBER (A)

(R.G.UVAIDYANATHA)
VICE CHAIRMAN



P

(e

BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL
MUMBAT BENCH, MUMBAT

DA.NO. 971/96

Siyf
P’fmw"lt"f this thau day of Ocfobev 1997

CORAM: Hon'ble Shri Justice R.G.Vaidyanatha,Vice Chairman
Hon'ble Shri M.R.Kolhatkar, Member (A)

Bhagwan Sirumal Lalchandani

. Deputy General Manager,

India Security Press, Nashik
residing at Garden House,
I.3.P.Estate, Nasik Road=402001.
By Advocate Shri G.K.Masand " ees Applicant
V/S.
1. Union of India through the
Sgcretary to the Government
of India in the Ministry of
Finance, Department of
Economic Affairs, New Delhi.

2. Union Public Service Commission,
Dholpur House, New Delhi.

By Advocate Shri V.D.Vadhavkar
for Shri M.l.Sethna «+. Respondents

0RDER

(Per: Shri Justice R.G.Vaidyanatha,VC)

This is an application under Section 19
of the AWT.Act seeking an order to get the sealed
cover Oped?%nd for consequential reliefs, The
respondents have filed a reply opposing the applica=-
tion., We have heard both the sides and perused the
material on record and DPC proceedings produced by

the learned counsel for the respondents,
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2e - The applicant is uorking as Deputy General
Manager in the Securitvaress, Nashik., He was due

to be‘conéidered to the promotion of General Manager
uhén the vacancy occured on 10411988 but without
considering the promotion of the applicaﬁt and others,
the Government of India amended the rules of recruitment
and modified the eligibility criteria for promotion,
As per the new amended rules, the applicant was not
entitled to be considered for promotion, Therefore,
the applicant had approached this Tribunal by filing
DA.NB.472/88 for the relief that he is entitled to be

considered for promotion bn_the eligibility criteria

. as per the old rules and not as per the neuly amended

rules. This Tribunal by order dated 10.10.1991 allowed

the application and directed the respondents to consider
the applicant's case for promotion on the basis of old
rules, It appears that DPC met for considering the
guestion of the promoﬁion to the.post of General Manager

on 18.5,1993, But it appears in the meanwhile disciplinary
proceedings had been initiated against the applicant on
some charges and a chargesheet had besn issued., In view

of the pending departmental enquiry proceedings, the DPC

gave its finding on the promo%ioﬁ_of the applicant and

~put it in a sealed cover and promoted one fir, Gulati as

General Manager. Then the departmental enquiry was
completed'and the applicant was imposed a penalty of
Censure by the President of India, Accqrding to fhé
applicant, the penalty of Censure is a minor penalty

and it will notvcome in the way of applicant for consigefing

the promotion of the applicant. Now the respondentg/are
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taking up steps to fill the post of General Manager

by deputation. On'this allegation the applicant has
approached this Tribunal with a prayer to direct the
respondents to open the sealed cover and give effect

to the recommendations of the DPC as kept in the sealed
cover. Then there is a consequehtial prayer that \
respondents should not fill up the post of General
Manager by deputétion till the sealed cover is apened
and given effect to and the post of General Manager
should be directed to be filled up only by promotion

and not by deputation,

3 The respondents have denied many of the
allegations in the application and have asserted that

the application is not maintainable, that the applicant

is not entitled to promotion on the basis of proceedings
of the DPC meeting held on 18.6;1993 since the applicant
has been punished in the disciplinary enquiry by imposing
a penalty of CLensure, It is, therefore, asserted that the
recommendations of the DPC kept in the sealed cover cannot
be given effect to since the disciplinary proceedings.

ended by imposing the penalty of Censure on the applicant,

44 The short point for consideration is whether
the applicant is entitled to promotion on the basis OFQF ;
the recommendations of the DPC which met on 18.6.1993
and kept in the sealed cover. The other tuo reliefs

prayed for in the application follow from the main relief,
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5., At the time of arguments, the learned counsel

for the applicant at one stage contended that the very

constitution of the DPC was cantrary to rules and the

meeting uas not properly held since one Member was
foA- U

absent etc. is not a point which is taken in the

pleadings. Ng relief is asked for on this point,

Therefore, we need not consider that argumen:.

e Another arqument before us was that the
imposition of penalty of Censure ués illegal and

it is.contrary'to the principles of natural justice
Here again; we must say that this application is not
filed challenging the disciplinary proceedings or
challenging the imposition of penalty of Censure in
the disciplinary enquiry. No relief is asked for
regarding disciplinary enquiry or imposition of penalty.,
The penalty was imposed by the President of India as
per order dated 5:4.1995. This order has not been
challenged in the OR, for seeking appropriate relief,
Hence, now at the time of argdments the applicant can
not be allowed to challenge the 1égality or validity
of the ofder dated 544.,1995,

7o Now, therefore, we will have to proceéd an
the assumption tﬁat thére is a valid and legal order
imposing a penalty of Censure on the applicant. The
question is uwhether this opder is coming in the uay
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of opening the sealed cover or not. It may be

that the Censure is a minor penalty and normally
Jm}%CB may not come in the way of granting promoticon
in the usual course., But we are concserned with a

situation where a procedure of sealed cover is adapted,

Be In service jurisprudence a sealed cover ’
procedure is adaopted when at the time of qiégégiiﬁé%
proceedings‘ﬁk departmental enquiry is pending. Govt.
of India issued an official Memorandum dated 30.1.1982
describing the procedure as to hou this should be done.
According to this official Memorandum if an official

is fully exonerated in disciplinary proceedings or
criminal proceedings, then sealed cover will have

to be OpBﬁQand then effect will be given to the
recommendations of the DPC, The relevant provision

in the U.M. for the present purpose reads as follous $-

u If any penalty is imposed on the

officer as a result of the disciplinary
proceedings ==rremercececm—.————- the findings
in the sealed cover shall not be acted upon.”

Therefore, the clear instructions issued by the_Government

in case of sealed cover procedure is that in case any
penalty is imposed as a result of disciplinary praoceedings,
then the contents of the sealed cover cannot be given
effect to. In the face of this legal position, it is

not open to the applicant to reque;ﬁiio direct the

respondents to open the sealed cover and take action

on the basis of findings of the DPC, ;o

(N
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9. In our view, the question is no lenger
res-integra and is covered by a direct authority

of the Supreme Court in Jankiraman's case

(AIR 1991 SC 2010). The Supreme Court has extensively
considered the said official Memorandum regarding
sealed cover procedure and has given guidelines as

to how it should be followed. In Para 7 of the
reported judgement at page 2016 the Supreme Court

has observed that "when an employee is completely
exonerated on the conclusion of the disciplinary/
court proceedings, that is, when ﬁo statutory penalty,
jncluding that of censure, is imposed, then employee
must be given notional promotion etc. Again in the

same page the Supreme Court has observed as follous:i-

There is no doubt that when an
employee is completely exonerated and

is not visited uwith the penalty even

of CensuUre «==—=ewm=mmcono- s he should
not be deprived of any benefits includ-
ing the salary of the promoticnal post.”
(Underlining is ours),

Again in page 2017 the Supreme Court has reiterated

that only when an employee is completely exonerated,

then he is entitled to benefit eof promotion etc.

The Supreme Court has considered the matter in detail

and in more than one place it is observed that once

if any penalty is imposed in the disciplinary proceedingé

then the sealed cover cannot be opeﬁdand the contents

cannot be given effect to. QLMW’/////
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10. The learned counsel for the applicant

invited our attention to Administrative Tribunal

Full Bench Judgements 1991 - 1993, N.T.Jaseph vs.

Union of India & Ors, (CAT) 34, where the questicn

was about the right of an employee af promotion when
there was a penalty of censure, but,in our view, this
decision has no applicétion to the facts of the present
casey Since in that case the question of sealed cover
procedure was not subject matter of dispute., Further
when the law is declared by the highest court of the
land, wéﬁhg not consider judgements of any other courts
or Tribunal. As already stated, we are not for a moment

considering the question of promotion in the general

~senss, UWe are not for a moment considering when an

oFficer%;;SsuFFered,ﬁrﬁm a penalty of censure in
departmental proceedings but what we are considering

is whether in a case of sealed cover procedure an

official is entitled to get the benefit of findings

of DPC kept in sealed cover when he suffered punishment

in departmental enquiry. In our view, the answer is in Cle

negative in vieu of the law declared by the Apéx Court,

1% At one stage, the learned counsel for the
applicant contended that the promotion of Mr.Gulati
itself was illegal. Here again we mention that in
this application no reiief is asked challenging Mr.
Gulati's promotion and further Mr,Gulati is not a

respondent in this case., Hence, we need not consider

the said argument. QJVV////
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12. Since the main prayer in the OA, is a
reliéf seeking opening of sealed cover and to take
action as per the contents is not sustainable in
law for the reasons stated abov%?/vThe applicant

is not entitled to any relief in this OA,

13. At the time of arguments, the learned

senior counsel for the respondents Mr.M.I.Sethna

made a statement at the Bar that the respondents

have already initiated action for constitution of

a next DPC meeting to consider promotion of candidates

to the post of General Manager including the case of

the applicant, He told us that the case of the applicanf
will also be placed before DPC for consideration aloeng
with other candidates for promotion to the post of
General Manager. He sven brought to our notice a

Fax message received from Delhi regarding the propdsed
constitution of DPC meeting and asking for some material
to place the same before the DPC committee., ,£;f;§ only
trust and hope that the DPC proceedings will be expedited
since the applicant has been knocking the doors of Courts

seeking promotlon to the post of General Manager from

1988 and further his case uwill be considered by the DPC

in accordance with the rules.

14, In the result, the application is hereby
dismissed subject to the observations in Para 13 above,
In the circumstances of the case, there will be no orders

as to the costs,
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