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BEFORE THE CENTRAL ADMINISTRAT I RIBJUNAL
MJMBAI BENCH ‘

LN J\W 0,A: 904/96 & O.A, 905/96
O® 6% < cpeown (£ 9 this the jf_ihday of AW"’?.’L_.__ 97

o -

HON'BLE SHRI M.R.KOLHATKAR, MEMBER(A) A

i

(1) Bhupender Singh Kesar Singh Negi
Shailesh Co=op.Hsg.Society,
102, Plot No.9, Sector 11
New Panvel - 410 206. .o Apklicant in
0.A.904/96

(2) Pramod Marotrao Dhole
| Achiana AL-6/2-8, |
gmor’fus' Aimﬁcﬁé 708 Applicant i
aV \ a - ) L ) p Can n
By Advolhte rggriG.K.Masand with O.K.905/96
. Shri S.P.Inamdar

Ty

=VeI SUS~

(1) Union of India
through )
Commissioner of Central Excise
Mmeai - III,
4th Floor, Navprabhat Chambers,
Ranade Road, Badar, '
Mumbai - 400 028.

(2) Additional Commissioner of Central i
Excise(Personnel & Vigilance
4th Floor, Navprabhat Chambers,
Ranade Road, Dadar,

Mumbai -~ 400 O28.

(3) Assistant Commissioner,

o Central Excise Incharge, E

e - (Central Preventive Unit ) :

‘ Panvel, CGO Complex, GED :
Navi Mumbai - 400 614,

By counsel Shri S.S.Karkera .. Respondents |

-:ORDER &
{Per M.K.Kolhatkar, NMember(A) {

As in these two (As "the facts are similar. _ ___ |
they are being disposed of ‘byfc'&hmﬁﬁ'"jxrdgnen‘t‘. For ]
fagility of reference facts in O.As 904/96 ate

referred to.

2. By circular dt. 6-7-1995, at Annexure A-3,
== mm ion to prepare 3 freshs Apa;nelrof-_-lasp;ectpns‘;‘f;:;:i- ?L'—'-t‘.:__'.l~

with Special Pay to be posted in Interndal Agdit - e
xcise |
Branch in Bqnbay-III‘lEommissionerate wds notif ied. ’

’
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The names of officers who hsd completed 5 vears
of service and who were willing to work in the | %
audit section were to be sen‘. It is not disputed
that the posting as Inspectof Internal Audit

does not amount to promotion‘but in terms of
circular dt. 1-11-1976 which appears at Annexure | ?
A=17 of 0.A.908/96 it is a tenure post and

carries a special pay of B.SO/-,(since

increased to k.lIO/;)".fThﬂs the selection and

posting in the Internal Audit branch confers a
financial benefit on the Govt.servant. Accordingly

the appliqant was selected and by theyestablishment
order dt. 6-2-1996, at page 17, the applicant was.
posted to Internal Audit with immediate effeét.

- The applicant\however‘did not join and made a
representation on 8-2-1996, at page 19. In the
representation it was stated that he is aware

that if he is not relieved by 9-2-1996°his order

of posting as Inspector Internal Audit willbe cancelled
but since he is engaged in the investigation

of an important case involving high govt.

revenue (k.10 crores) he requested for extension

of time to join the internal audit wing by about

two months when the investigation was expected to

be completed. Extension for = joining upto 15th
April'96 was granted on 28-2-1996 at page 22

and it is seen from the material in 0.A.905/96

st page 18 that this was further estended upto
30th April,1996. N | e

2. The contention of the applicant is that '—~-——ﬂ~—-v——~———-b‘ —

he ‘was not-relieved to join-the special” pay‘post

m,, : .,____:- e

Cﬁﬂdzan order dt:f»‘-’l-96 at pﬂge 23’@:—?*:::?5'.?5;-5’5 A~ ofs

posting him to Ambernath Div1sion§Py the same ~
order applicant in 0.A.905/96 was posted to.Review
f
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Section(HQ). Transfer of épplicant inVO.A.‘§o4/96, : o
was, howeQer. changed vide subsequent order dt.26-7-96 |
by which the applicant was posted to Valuation(H), . %
An order was also issued on 23-8-1996, at page 12, #
stating that the order for,pdsting_of the applicants !
to the Internal Audit Branch is cancelled.

3. The applicant has challenged the order

posting him as Inspector Valuation branch and also

the order cancelling his posting in the Internal Audit
firanch. His contention is that he was posted to a post
carrying a special pay that he was retained in public
interest to complete the investigation of an B
important case and if he could not joint earlier it
wds not his fault.'According to him ‘the respondents are
estopped from cancelling his order posting him in the

Internal Audit branch carrying @ special pay, that
extension in any case was allowed upto 30=4-1996

and it was not his fault that he was not relieved
and therefore he has sought the relief of quashing
the two orders in question and directing the respondents

to allow the applicant to resume the duty in the post of
Inspector Central Excise in Internal Audit Branch
) o V-8

and directinq[respondents to pay the special pay of
B.110/= p.m. even during the period during which he
had to work in the investigation cell.

4, ' Respondents have opposed the O.A. According
to them the applicants were expscted tG join the posts
in the Internal Audit branch and they were actually

relieved on 7-2-1996 but the applicants themselves made

=

a representation and in response to the representation——— 7

they were given extension of_iime to join upto

0004/- .
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in the special?investigation cell for the reasons

be st kh0wn to ihem. So far as concerns the canéella-
tion of the.trénsfer of the applicant in 0.A.904/96

from A@bernatﬁ it was in the applicant’sminterest |

" so that applicant could retéin the Gth. quarters.

‘ But so far as the order cahcélling the transfer to

Internal Audit Branch 1is concerned the same wis
issued after taking into. account all circumstances
includlng dilatory tactics adopted by the applicants.
The connected departmental flle was also made aval- -

lable for the perusal of the Tribunal.

5. The contention of the applicant in
fejoinder iswthat they had no interest in adopting
dilatory tactics. They had_applied for a post which
carried a special pay. They have also pbinted out
that the order of cancellation of the posting of
the applicants to Internal Audit Branch has been
issued after the order of transfer. Therefore, the

same can be taken to be a malafide order because

* the 10gica1 sequence should have been first the

cancellation of the order posting the applicants

to Internal Audit Branch'and'thereafter the trahsfer
order should have been issued. N |
6. | In my view thére is no substanée in the.

contention that the logical sequence of the orders
should have been that the'o%der‘cancelling_the;prderE

of posting in respect of Internal Audit Branch should

havevbeén issued first and thereafter Fh‘étﬂ&nsfer'T””;tji”.»

order could have been isaued. Transfer ordéis get -

modified as they have been. Wodified in the—presentﬁ,

» “Ej;ééthe department_éssuﬁd the

order cancelllng the posting in ‘the Internal Audit

Branch later cannot be said to be malgfide. In fact

«e5/=-
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the order can be said to have been issued by way of
confirmation after the transfer order had worked
ftself out. In any case the allegation of malafides

js not sustained by any material available.

7. The contention of the applicant that he
has a right to be posted to the Internal Audit Branch
jrrespect ive of his conduct cannot be accepted. The
applient was at the most on the select panel and the
order dt. 6-2-96 made it quite clear that if the
applicant fails to join by 9=2-96 the order of posting
- to Internal Audit Branch will be cancelled and no
further representation would be entertained. It is
not disputed that the applicents were being relieved
put it wds the applicants themselves who made a
representation for extension of time to join. Normally
in such cases it would have been for the immediate
suparior officer of the applicants to have moved 3
proposal to retain the applicants lohger in public
jnterest and the fact that the applicants themselves

- chose to make 8 yo roqgntation waild indicate that the
applicants had some interest in remaining with the
special investigation unit. The applicants were
awdre that the extension was granted upto 30=-4-1996
Thereafter applicanfs made no move to get themselves
relieved. If the applicants bonaf ide wanted to get
themselves relieved;they oaght to-have made —a~
representation in the first week of May'96 showing

their keenness to join the Internal Audit Branch.

They made 'representation»:i'e-garding-»thei-r-»-imention e

to join Internal Audit Branch only after ‘they got

e e e

= . e
— IE = ““ﬁfeir orders of transfer in/middle of . JuIy‘?érThis
" would substantiate “the respondents® contention that
the applicants for their own reason were not keen to

join Internal Audit Brandh and it was only after they

[ 06/’
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received transfer order that they began to send
representations; In my view the applicants have

no vested right to a posting in Internal Audit
Branch which they can“choose to join at their

sweat will, They ought to have joined Internal Audit
Branch promptly after expiry of the extended period
viz. 30-4-1996, When they failed to take any action
to get themselves relieved they indicated by their
conduct that they were not keen to join and the ‘
action of the respondents cannot be said to be
barred by promissory estoppel. There wads an assurance
of a8 post carrying special pay but the same was
conditional, the applicants failed to fulfil

the condition and gsspondent gposted others on the
panel in their place, Applicants have not shogn that

LY

acting on the promise they,$;§;§§é) their position.
Therefore the basic ingredients of the doctrine of
promissory estoppel are absent, If the applicants”
suffered detriment to the extent they lost the post
with a special pay‘it wag entirely thanks to their

corduct.

8. In 0.A.90$/96. challenge to transfer on
ground of tenure in earlier pdst not being complete

is made, It is not shown that earlier post w;::”:enure
post and the tenure éf any, in such cases is‘::t a
statutory tenure but tenure in terms of guidelines

and transfer can be made in the light of exigencies of

administration.

9. In my view the OA's have no merit. The same
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