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Smt ¢-.4.V Kedari ¢

C/o. H=4/22,

Ordnance Pdctory Estate,
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By Advocate Shri D.V.Gangal .. Applicant
. =y eT SU S
l. U0 1,
through

The General Manager,
Central Railway,
iumbai V.T, ,
2. The Divisional Railway Manager,
Central Railway,
Bhusaval - 425 201.
By Counsel Shri R.R.Shetty .. Respondents
| -t OQRDER i
(Per M;R.Kolhatkai, Member(A ) {
In this O.A. the applicant, the widow
of a deceased compulsorily retired railway employee
has claimed the relief of grant of pension to her
husband and family pension to herself in terms of .
Railway Board instruction§dt. 8-5~1987 relating to
change over of Railway employees from the SRPF

(Contributory Scheme) to Pension Scheme. The facts

are as below:
by way of ppnalty
2. The appllcant's huebdndlwas removed from

service on 29-4-1981 and the same was confirmed in
appeal on 17-6-1983. Applicantis hushand had gone to
Civil Court and thé civil suit being converted into
T.ANo0,313/86 was decided by the Tribupal on 16-4-87
by remanding the métter to the General Mangger for
deciding the appeal afresh after giving a personal
hearlng. General Manager by his order dt.2- 12— 1987

onverted ﬁhe penalty of removal from service to that
,\‘ Yr«-\
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of compulsory retirzment @s™.a matter of clemencys
—0f compulsory.retirement

He also directed that the penaltxzwéuld'také effect
from the date bhe penalty of removal from service
was made effective viz. 29-4-1981. The applicant's
husband had approached the Tribunal in O.A. 939/88
against the decision of the GM and the same was

disposed of on 25-8-1993 by this Tribunal by the

-

following order 3

®All that we need direct while dismissing
the present application is that legal

- representatives of the deceased Vasant
Shantaram Kedari make an application for
pensionary and terminal benefits within
one month from today and if such an
apclication is made, the authorities
should consider under the rules whéther
the legal representatives are entitled
either to the pension which the deceased
would have drewn and the family pension
if any. This action be taken within three
months after the filing of the said
application. If the application is
defective, the authority will see that
the application is rectified without
delaying the matter."

It may be noted that ﬁgﬁing the pendency of the O.A.
the railway emplcyeé,.the husband of the applicant,
expired on 12-11-1989. In terms of Tribunal's order
dt. 25-8-1993 the widow répresented but the same was
turned down by the respondents by their letter dt.
10-5-1995 informing her that she cannot get the
pension. This reads as below 2

"With reference to your representation

cited above, you are hereby to advise

that the following settlement dues

were already been arranged in favour

of your late hushand by Sr.DAC BSL vide
Sr.DAO BSL sett.case No.92/136

P.E. 11,272 .00

Chs : 83,.00Pagsed vide No.034520016
REIS 47 .70 dt . T=6~82

Total 11,402 .70
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(2) SC to PF Rs, 5855.50 passed vide
No.034520 0013 dt. 5-12~83 in cash
through 35 BSL

Regarding pensionary benefit form Ex-gratia

were already hdnded over to you in person

Since the above dues were paid to your late

husband under SRPF Rule.

You are advised to please submit the
above menticned form duly executed and
attested so that Ex-gratia pension can be
duthorised at this end.®

3. It is this communicstion which is impugned

in this O.A. The contention of the applicant is that

on the date General Manager passed the order viz.2-12-87
her husband was very nuch in the railway service.

In this connection he refers to Rule 18 of the

Railway Servants(Discipline and‘App@al)Rules,l968
explenation to which éiates that the expression

'‘Railway Servant'® inclpdes a person who hasﬂaiggéfﬁ

to be in Railway service. Segondly the applicant
contends that prior to passing of the order by the
General Manéger viz. 2-12-87 the Railway Board

had issued the orders about pension dt. 8-5-1987

in terms of which GPF_beneficiaries who were in

service on January 1,1986 but had since retired

and in whose cases the CPF amount has not already

been paid, will be allowed retirement benefits

as if they were borne on pensionable establishments,
unless they specifically opt by 30-9-1987 to have

their retirement benefits settled under the CPF

Scheme. The counsel forithe applicant contends that

the deceased employee wasnot informed about the circular nor
asked to exercisé any oétion that by virtue of operation
of the order dt. 8~5-87 her husband was deemed to he

brought on pensionable establishment and the
General Manager by an order passed subsequently

Vviz., 2=12~87 cannot create a fiction of decmed

compulsory retirement from retrospective effect

vouodfem



so as to deny the pensionary benef its t® her hushand

o A | and family pension to herself. In this connection
he also relies on the Supreme Court judgment in
State of Punjab vs. Amar Singh Harike, AIR 1966 SC

1313 in which the Supreme Court has observed as belows:

"The mere passing of an order of dismissal
is not effective unless it is published and
communicatéd to the officer concerned. An
order of dismissal passed by an appropriate
authority and kept on its file without
communicating it to the officer concerned
or otherwise publishing it does not take
effect as;from the date on which the order
is actually written out by the said authority;
2 | : such an order can only be effective after

‘ it is communicated to the'officer concerned
or is otherwise published. '

Held that the order of dismissal passed
‘ against the officer on the 3rd June,1949
j ' could not be said to have taken effect until
he came to know about it on the 28th lay,
1951." |

: Counsel for the applicant contends that in view of

* the ratio of the Supreme Court Judgment abgve;apﬁlic@nt
5 ! could not be said ‘to hdve been compulsorily retired
R : : much.

Q /ﬁ/};rom a datgéoarllar to the date o¢ passing of the

AT, MMM e

order VlZoﬁzwi2_81h¢fj

4, Respondehts have contended that the
applicant's husband was not entitled to pension
because he had opted for CPF scheme w.e.f. 17=3- le958
and he stood compulsorlly retired from railway service
| wee.f. 29-4-1981 and he was not in railway service
as on‘l-l«86 and iherefcre the question of grant of
pension to the deﬁeased railway employee does not
srise. At the mostj ’f}g"i"’s entitled to ex-gratia
payment but she has refused to accept the same.
1T
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5. In my view the Supreme Court judgment on which
the applicant has relied does not help her.
However, the question to be considered is

whether the Gensral Manager could héve p3assed

an order "in praesenti® creating a fiction of
compulsory retirement of the applicant from

the date of removal tbus denying him a right

to which he was entitled on the date of passing

of the order by virtue of Rajlway Board's
instruction 4t. 8—5—37. Considering the course

of litigation viz. Tribunal's two orders

dt, 16-4=87 and 25-8<93 I am unable to take the
view that General Maﬁager could have created

such a fiction. I amzrequired to hold that the
decedsed husband of the applicant was very much

in service as on 1-1-86 and that the nature of
penalty came to be decided oniy on 2-12-87 when
the Gil passed the order. It follows that the period
from removal till the date of passing of the order
by the Gif is required to be decided by the Gil

by passing of an app%opriate ordef as per rules
including an order denying backwages to the
employee to which apblicdnt may not raise any

objection.

6. 1 amﬁtherefbreoof the view that the

Railways may pass subh an order and also pass

an order regarding grant of pension to the

deceadsed railway employes from 2-12-87 till

the date of death vfz, 12-11-89 and family pension

to the widow of decéased employee from the date of death.
Applicant's late husband is entitled to arrears of pension

subject to adjustment of CPF dues already drawn by him

«edb/w



‘and the applicant is entitled to arrears of family

pension. In the circumstance of the case, however,
I am not inclined to grant interest. Action in this
regard may be completed within three months of the

passing of the order.

T There will be no order as to costs.
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‘ (K. KOLHAT KAR )
M Member (A)

O



