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Coram: Hon'ble Shri M.R.Kolhatkar, Member(A).

B.S5.S.Yadhav,

Watchman, GSO II,

BARC, Tarapur, .

Maharashtra., ++« Applicant.

(By Advocate Shri R.C.Kotiankar)

V/s.

1. Union of India through
Secretary to Government of
India Department of Atomic
Energy - Anushakti Bhavan,
C.u.Marg .

Bombay = 400 039.

- 2. Director,
BARC, Central Complex,
Trombay,
Bombay = 400 085.

3, Controller,
BARC, Central Complex,
Trombay,
Bombay - 400 085,
4, Head, Personnel D1v151on,
BARC, Central Complex,
Trombay, :
Bombay = 4CO 085. , +++ Respondents.

(By Advocate Shri B.Ranganathan)
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{Fer Shri M.RK.Kolhatkar, Member(A)l
The applicant is a re-emploYed Military Pensioner

who was discharged on 9.4.1974 and re-employed with the
Respondebts w.e.f, 3.5.1976 and conf irmed on 25.7.1980.
The griébance of the applicant is relating to pay |
fixation, The first aspect relates to excess reduction.
His military pension Q;s fixed at Rs.130/- comprising
‘Bs.113/~ pension + Rs.17/- relief and after taking
account of ignorable portion viz. Rs.50/- an amount

of Rs.80/- was'deducted frbm his emocluments instead

of 1.67/= (Is.113=50= 67) on re-employment during "

Ty

4 thevperiod 1.7.1978 to 13.7.1978. The correction i
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in this regard was made by the order dt. 4,10.1996 and
applicant does not dispute that an amount of Rs.44L/- has
beeh paid to him. The first relief claimed by the
applicant is therefo#e to pay interest on this amo%nt.

" The O.A. was filed on 14.3.1996 and the amendment of

the order invregard to pay_fixation on this account was
made only in Cctober, 1996 and the payment has been made
only thereafter. There is no doubt that the amount is
very negligible but the Goverﬁment has used the same for
a long fime and has paid the same only after the filing
of the O.A. and the applicant is entitled to interest
at the rate of 12% on this amount from 18.7.1978 up to
October, 1996 when the payment was actually made,

2. The second relief claimed bylthe applicant is
in respect of failure of the respondents to take
account of ignorable portion of the pension which came

to be enfanced from time to time. The limit of ignorable
portion was enhanced from m{so/- to k,i25/— vide orders
dt. 19.7.1978, thereafteg, it was increased to Rs.250/-

" by order dt. 19.4.1983 and it was further increased to
%.500/- w;é.f. 1.4.1986. According to the

applicant he has not been given the benefit of the

orders relatind to ignorable pension because his

pension being Bs.113/- w.e.f. 19.7.1978 when the ignorable
. portion was Rs.125/~ it was below the limit and therefore
the whole of the penéion odght to have been ignored

whilé fixing the péy. The contention of the |
Respondenté, however, is that the applicant could not

be given the benefib of the orders because he was
requiréd to exercise the option within six months from
the date of issue of the orders, but the applicant exér-
cised the option only on 21.7.1979 i.e. after 3

months and therefore the benefit could.not be given to the

NNICH
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appllcant,f However the respondents had taken up- the
questlon of acceptlng the optlon of the appllcant thougn
' exerczsed belatedly and the orders of the Personnel
Department in this regard were recelved Only under letter
~dt. 24.12. 1996. Thereaf ter, the amount of . 14 575/~
* has’ been ‘drawn on the basis of pen@zgﬁlon glven by the
nodal department to aecept belated opt¢on ‘and the
paynent made on 27, 1. 1997. Tnls amount permalns
to reduotlon of Bs. 80/~ Pe m.. for the per;od from ’
19.7. 1978 to 24, 1. 1983. The applicant woul d urge
thet he should be paxd interest on thls amount. The
thlrd clalm of the applicant 1s -regarding the paymene
of 1ntereat on the amount’ of % 4098/- which was paid .
- to him on 29. 7-1988. Thls was on account of the fact
that when the celllng of 1gnorable pen51on was enhanced
from Rs. 125/~ to Bse 250/- from 25.1. 1983 no amount “could
have been left for deductlon towards Mllltary Pen51on,,.e
- but 1nadvertantly the Respondent ' offlce conc1nued
dEdUCthR of mllltary pen51on from 25 l 1983 to
:o 30,4, 1987 but the exceas recovery was refunded to the -
R appllcant as mentloned above on 29.7. 19880_  v
23, o1 have therexore to. consmder the olalm of the}'
appllcant for 1nterest on these two counte sz. :
Bs. 14 575/~ and Bs.4 ,008/ = (pald on. 27.1.1997 and )
29 7. 1988 respectlvely) The' clalm for 1nterest on: then
5 amount pald on 29.7. 1988 has .bec ome tlme barred and
. I therefore do not allow the clalm of 1ntereat on the
:;same.“ So far as the 1otereet on the amount of
RS« 14 575/~ pald to the. appllcant in January, 1997
on the basis of due and. drawn’ statement after obtalnlng
the sancvlon of the nodal department for acceptance o
of the belated optlo” is concerned,vthe respondenis
_ have oppo ed the same on the grOund that the appllcant
: /Kn “had suporessed the fact that exerc1se of the Optlon
...4. o
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~was one of the pre-conditions for ignoring the portion

for fikation of the pay and secondly that in respect of
the applicant the respbndents had taken a sympathetic
view on the belatedly filed application and hed taken
up the matter with the éppropriate department and.

had cohdoned the delay in the exercise of the option, -

In my view, the title of the applicant to receive

the payment of ks.14,575/- flowed from the decision o

the department to sanction the amount ispite of the .
be lated obtion as a special case, It is clear that

as soon as the sanction was received in December,

1996 the Respondents have made payment to the

applicant in January, 1997. Therefore, 1 hold that the
applicant.is not‘e;titled to payment of any interest

on the amount of Bs.14,575/~.

4. The next contention of the applicant is that he

had been denied the benefit of the govermment orders
regarding pay fixation thch’are reproduced at Chapter
3 of Swamy's Compilation on Re—ﬁmploymentof Pensioners
page 46 para 1(b) of which reads as below :

““(p) The initial pay, on re=-employment, should
be fixed at the minimum stage of the scale
of pay prescribed for the post in which
an individual is re-employed.

In cases where it is felt that the
fixation of initial pay of the re-employed
officer at the minimum of +the prescribed
pay scale will cause undue hardship, the
pay may be fixed at a higher stage by
allowing one increment for each year of
service which the officer has rendered
bef ore retirement in a post not lower tan
that in which he is re-employed.”

The applicant would contend that the order dt. 17.1.1997
fixing the pay of the applicant at thjys stage of |
Rs.334/- on 1.1.1986 ought to have been read as the

stage of Bs.912/- because the fixation of the initial pay

A of the applicant at the minimum of the prescribed

0.050
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: pay scale ought to have been made after allowing one
j _p , R p" j1ncrement in terms” of the orders referred to above,
' | In my view, the question regardlng the grane of advance
1ncrements 1s to be’ de01ded at the tlme of re-employment
. ,'. - o of any government employee and 1t has to be ‘decided on ‘
_Yan assessment by the Competent Authorlty as to
fectum of:undue hardshlp. The Rules as. I read do not

clothe:any'clain of the appllcant for advaﬂce 1ncrement,

B B

in the garb of a rlght and this prayer is not austalnable@
_5. _ The appllcant would then coneend that in- the
_due and drawn statement several beneflts have been taken

{’ - “}'1nte account but the questlon of overtlme allowance

~ has not been con31dered.o The appllcant further submlus
.-v.that he had" prayed for in 31tu promotlon to the grade
_of %.BOOfllSO'adml 51ble to than stagna%ed at the
omaximum;of pay scale m.750~94e as per rulee,vls—a-v1s -
- a.' o . - “!“ :juniofs, the same has not been considered. §h<£his_
N y - -};p01nt the respondents Have stated that as per the |
m\\ | h ~ Department of - Expendlture 0. M. dt. 25 5. 1994 re—employed
penaloners are not eliglble for 1n 31tu promotlon as |
 parﬁ of career advaﬂcement scheme.' on this polnt they
A T :_ o _4"have enclosed a copy of the relevant governmont |

orders at (Ex. 47) af the wrltten statement The

appllcant however, contends that 1nsp;te of ‘such
'orders precludlng extension: of in 51tu proootlon scheme~
to the re-employed pensloners the respoodents have

, 1saued an order on 6. lO 1992 g1v1ng in 51tu promotlon

%‘ _ o ,/ L 1o 95 employees all of whom are re—enployed penaloners;
| .‘ The counsel for the respondenes submlts that the '

' 4t‘ appllcant ougb% to have made ouh hls grievance on thls

teeQs



".._61. -

aspect by way of a Re301nder 1mmed1atply after the

~ not done.L7

the O.A. by passing the follow1ng order.{k‘-

l.

-

o wrltten statement was flled on 19 1141996 Wthh he hasr

6. " I am lncllned to accept the contentlon of the
 ‘respondents on this p01nt and I therefore%dlspose of

TN
o em Swm e . am

Interest at the rate of Rse 12% on the amount .

of Rs. 44}./ from 1.7.1978 to 3L. 10,1996,

No'other rellef except'that it is open to

:theeappllcant ‘to make a reoresentatlon to .

~ the respondents on the two points kept open

VlZ. the point’ relating to ‘grant of C.T..
and the p01nt of in situ promotlon within

L 15 days from “the date of receipt of oruer

~and the xespondents may reply to ‘the

representation within ﬁhree months from the |

date of recelpt of the representatlon in
a’ speaklng manner and if the appllcant feels

" aggrieved of the same, he will be at liberty
%o file .a ¢epara‘t,e o} A, if so advised,. as' -

‘per Rules.

3. Mo Qrder as. to costs.

Wk bt
7 (MJR.KOLHATKAR) "
o ME.MBER(A)

i
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CENTRAL ADMINISTRATIVE TRIBUNAL
MUMBAI BENCH

REVIEW PETITION NO,s 45/97 IN 0.A. NO.: 484/96,

Dated this ’F?dmu}, the ;L%day of '9"—\9, Ly 1997,

CORAM : HON'BLE SHRI M. R, KOLHATKAR, MEMBER (A),

B.S5.5. Yadhav,

Watchman, GS50-II,

Bhabha Atcmic Research Centre,
Tarapur,

MAHARASHTRA,

(By Advocate Shri R.C, Kotiankar

VERSUS

e Applicant

1. Union Of India
(Throughs Secretary to
Government Of India),
Deptt. Of Atomic. Energy,
Anushakti Bhavan,
CeS.M, Marg,
Bombay - 400 039,

2, Director,
Bhabha Atomic Ressarch Centre,
Central Complex,
Trombay, '

8

§

| L g

Bombay - 400 085. ;

3. Controller, , .

Bhabha Atomic Research Centre,

Central Complex, Trombay,

Bombay « 400 085,
o coe Respondents,
4, Head, Personnel Division,

Bhabha Atomic Research Centre,

Central Complex,

Trombay,

Bombay - 400 08S.

(By Advocate Shri B8, Ranganathan
for Shri J. B, Beodhar).

¢+ QORDER 3

} PER,s SHRI M,R, KOLHATKAR, MEMBER (A)

In this Review Petition, the Review Petitioner/
Original Applicant has sought revieuw of my judgement dated
06,03,1997 which dealt with various aspects of pay fixation
of re-employed Military Pensioner, on the ground that the
order contains errors and .omissions apparent on the face
of the record, It is further econtended that the Tribunal's

judgement does not take into account the ratio of the

Full Bench judgement on the subject contained in

...2
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8, Ravindran & Others V/s. Director General 0f Posts

& Others, vide page 240 of the Full Bench Judgement,

C.A.T. Volume=11I, whidh was upheld by the Hon'ble Supreme
Court in Director General Of Posts & Others V/s,

8. Ravindran & Another {1997 SCC (L&S) 455§ (S.L.P. decided
on 08,11.1996). It is contended by the Review Petitioner
that B. Ravindran's judgement could not be brought to the
Tribunal's notice as the same was not uwithin the applicant's
knowledge and therefore, could not be produced at the time

when the subject order was made.

2. I have considered the various cantentions of the

Review Petitioner and it appears to me that the contention

of the applicant in regard to grant of advance increment

and the observations of the Full-Bench upheld by the

Supreme Court, which were not noted by the Tribunal, have

invalved the Tribunal in an error of interpretation. It

may alsc be abserved that the applicant has now brought aon

record the Ministry of‘Financa 0.M. dated 28.06.1984 on

the subject of - 'Criterion for hardship to grjft advance.
also

increments in the reueMployed post ', which uaﬁ(hot brought

to my notice by the Review Petitioner earlier.

3, In my view, my judgement as such, does not
require a review but a part of it, dealing with the
fixation of pay, by taking account of advance increments
does require review, For facility of reference, para 4 of

my judgement is reproduced

g, The next contention of the applicant is
that, he had been denied the benefit of the
government orders regarding pay fixation which
are reproduced at Chapter 3 of Swamy's
Compilation on Re-gmployment of Pensioners
Page 46 para.1(b) of which reads as below 2=

voed
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"(b) The initial pay, on rekemployment,
should be fixed at the minimum
stage of the scale of pay prescribed
for the post in which an individual
is re-smployed.

In cases where it is felt that
the fixation of initial pay of the
re-employed officer at the minium of
the prescribed pay scale will cause
undue hardship, the pay may be fixed
at the higher stage by allowing one
increment for each year of service

"which the officer has rendered before
retirement in a post not lower than
that in which he is re-employed.

The applicant would contend that the order dated
17.01.1997 fixing the pay of the applicant at this
stage of Rs. 334/~ on 01.01.1986 ought to have
been read as the stage of Rs. 912/- because the
fixation of the initial pay of the applicant at
the minimum of the prescribed pay scale ought to
have been made after allowing one increment in
terms of the orders referred to above. In my
view, the question regarding the grant of advance
increments is to be decided at the time of
re-employment of any government employee and it
has to be decided an an assessment by the
Competent Authority as to factum of undue hardship.
The Rules as I read, do not clothe any claim of
the applicant for advance increment in the garb

of a right and this prayer is not sustainable.®

On this point, it appears to me that I can do no better than
to re-produce para 14 of the Supreme Court judgement referk-

Patarad
\ed) to above 3

"It is not in dispute that the original order
for fixation of pay of re-employed persioners
was contained in O.M. dated 25.11.1958. In the
matter of fixation of pay of such re-employed
pensioners the first step required to bs taken
was to fix his initial pay at the minimum stage
of scale of pay prescribed for the post on which
he was re-employed. The next step to be taken
was to find out whether his pay thus fixed plus
pension (including other pensionary benefits)
excgeded the pay which he drew before his
retirement or Rs., 3000, If it exceeded either
of those limits then necessary adjustment was
to be made in the pay by reducing it belou the
minimum stage so as to ensure that the total
pay including pension was within the prescribed

..'4
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limits., If the initial pay plus the pension
was found to be less, then it was to be
regarded as a case of undue hardship and his
pay uas required to be fixed at higher stage
by allouing one increment for each year of
service which.the officer had rendered before
retirement in a post not lower than in which
he was re-employed. Houever, when it was
noticed that this formula was not fair and
just in cases of pensioners who retired at an
eally age that is before 55 years, the
Government in relaxation of the policy
contained in the 1958 order decided to grant
some benefits to such re-smploved pensicners
and issued an order directing that civil
pension upto Rs, 10 per month and military

‘pension upto Rs. 15/« per month should be
" ignored in fixing pay on re-employment, Thus,

while totalling up the initial pay and the
pensicn for the purpeose of finding out whether
the pensioner on re-employment was likely to
get more or less than what he was getting
earlier, Rs. 10/= in case of Civil Pensioners
and Rs. 15/= in case of military pensiocners,
were to be ignored, In other words, the
amount of pension to be added to the initial
pay was to be reduced to that extent. ‘
Thereafter, his pay was to be adjusted depend-
ing upon whether the pensicner would thus

get more or less on his re-employment. This
relaxation was obviously in the nature of a
modification of the earlier policy. As
narrated above the said limits to be ignored
were increased from time to time and by the
0.M, dated 08,02.1983 in case of ex=Servicemen,
the limit was raised to Rs, 250/= in case

of service officers and in case of personnel
belenging to (sic below) Commissicned Officer
ranks the sntire pensionary bensfits uwere to
be ignored. Though in the beginning,
according to the originmal policy contained

in the 1958 order, the entire pension was to
be added to the initial pay to find out whether
it gave unintended advantage or caused undue
hardship to the re-smployed pensioner, the
position did not remain the same after the
passing of the orders in 1963 and 1964 and
thereafter, The modifications thus made by
the 1963 and 1964 orders were given legal
status by amending Articles 521 and 526 of the
Civil Service Regulations accordingly. "

In my vieuw, the ends of justice @Wbuld

be met in the present case if the respondents are

‘directed to consider the case of pay fixation of the

applicant by taking into account para 14 of the

guoted above.

Supreme Court judgement{ I, therefore, direct as

follows 2=

eeed
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(1) The judgement in 0.A. should be read as

supplemented by the present order in
Review Petition.

(ii) Respoendents may take action in this
regard within three months from the date
of communication of this order in Revieu

Petition,

5, The Revieu Petition, therefore, is partly
allowed in terms of the above observations with no
order as to costse.

U ol b Al

——

(M. R. KOLHATKAR)
MEMBER (A).




