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CORAM: HON'BLE SHRI, M.R.KOLHATKAR, ME/BER(A)

Ashwinkumar Gajajan: Oza,

1st Floor, Paanwalla Manzil,
Opp.Vegetable Market,

Moti Daman 396 220.

(By Advocate Shri V.V,Joglekar with

Shri ?angay Buch for Crawf ord Bailey .+ Applicant
& Co.

=T S S

vl. Union of India
through
Secretary ,
Ministry of Home Affalrs,
New Delhi. ,

+

2, The Administrator,
U.T. of Daman & Diu
arnd Dadra and Nagar
Haveli, Daman.

3. Mrs.C.A, Kapadi, \
Asstt Secreuary(
Secretariat, Daman.

4, Shri J.G.Rana, _
Superintendihg Engineer,
Public Works Department,

Daman.

5. Shri P.D'.Rana N
Junior Englneer,
Public works Jenartnent
Sub Division II Dama

6. Development Commissioner,
Secretariat,
Daman.

(By Advocate Shri V.S.Masurkar

for Respondents No.l to 4 & 6
Counsel for R.No.B\a%;;nf} A

Shri I,J.Naik,absant on the date
of final hearing) - ORDER -

.. Respondents

(Per #.R,Kolhatkar, Member(A){

In this O.A. the applicant has challenged
the order dt. 21-3-1996, Ex.'A', tran&ferring the applicant
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from the post of Assistant Engineer, Sub Rivision III,
P.W.D. Daman to the post of Engineering Officer in the
Office of the Superintending Engineer, P.W.D. Daman.
Simultaneously it was ordered that Shri P.D.Rana, Jr.
Engineer, Sub Division II1, P.wW.D. Daman, R.No.5, would
hold the charge of the post of Asstt.Ebjineer, Sub 7
Division III, P.w.D.Daman. It was stated that Shri P.D. .
Rana would continue‘to receive his salary against his own
present post of Junior Engineer: Ex-parte ad interim relief
staying the operation of the‘order dt. 21-3-96 was granted
on 28-3-96 ard the same was made absolute vide order dt.
30+4-1996 when the O.A. was admitted. O.A. was finally heard -
on 9-8-1996. When 1 heard the counsel for the applicant
and for official respondents, counsel for private
respondent (R.No.5) @as absent. The oral request of his
proxy on behalf of him for adjourmment was rejected

and the matter was finally heard and judgment reserved.

2. : The facts of the case are

that the applicant wés transferred on deputation as
Municipal Engineer,Diu Municipal Council on 23-4-93

and had made represehtations for his retransfer to
Daman. The applicant was initially transferred to Diu
as Assistant Engineer,P.W.D. on 24-6-1991. By order
dt.6-7-1995, the applicant was transferred to Daman in
the O/C Superintendihg Engineer, P.W.D.Daman in place of
one Shri I.S.Talekar. However, the said transfer

could not be implemented because the same came to be
challenged bef ore thé Tribunal .Therefore, the transfer
order dt. 6-7-1995 been déemed inéffective. By order
dt. 3-11-19935 the o%?er dt. 6-7-95 was cancelled and the

applicant was posted as Assistant Engineer,Public Works



Department ,Sub~Division No,III,Daman against existing
‘vacancy, vide Ex.'E", According'to the applicant when
the impﬁgned transfer order dt. 21-3-96 was issued the
applicant had hardly worked for about 4 months in his
post as Assiéﬁant Engiﬁeer Sub-Division No.III, Daman.
The;i@?ééﬁgd?fé%ﬁbfer order is stated to be not

in acéér&ﬁﬁééaf/f@ith the transfer guidelines which

are in force since 18th May,1993, Ex.'D'. According to
guideline No.2, Govt. Servants who have completed

three years in one plaée as on 3lst March may ordinarily
be transferred. According to transfer guideline No.8
applications for transfer before the completion of
stipulated period of three years, will not ordinariiy
be entertained, except on request subject to
administrative convenience. The applicant contends that
he had not applied for transfer and no administrative
exigency has been mentioned in the impugned transfer
order. Thereforesthe transfer order is illegal being/in

violation of the transfer guidelines.
3. Secondly)it is contended that the

transfer has been effected under the influence and
pressure of the 4th respondent vis. J.G.Rana, Superin-

tending Engineer who is the maternal uncle of respondent
that the transfer~drder
No.%, P,D.Rana andﬁl;:j;?has been issued to accommodate

Stherespordent and to give him a choice posting. It is
stated that respondent No.5 is only a Junior Engineer

SN
and he is not the seniormost Jupior Engineer, being :\/}

3
™

Sth in the seniority list and that prior to the transfer

of the applicant to the position respondent No.5 was
a holding charge of post of Sub-Division NO.I:iifgfléaixffJJ

e
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period of about two years. This officiation of respondent

No.5 was interrupted by the passing of the order dt.3-11-95
and the purpose of the order dt. 21-3-1996 was to restore

the same position to respondent No.5. The applicant

therefore contends that the transfer order is in coloursble
exercise of powers of the administrative authorities. It is
also pointed out that no other officers are transferred

by the impugned order, that this is & special order of
transfer and not a general order of transfer and that

this also brings out‘that the transfer order is meant to
favour respondent No.5. It is contended that so far as

the post to which applicant ﬁas been posted viz.Engineering 3
Of ficer, in the O/0 Superintending Engineer is concerned,
there are other Assistant Enginesrs who have completed
more than 3 years in one post and in one place who could
have been transferred but it is the applicant who has been
solely picked up for transfer because the applicant was
holding a post in which respondent No.4 wanted to accommodate
respondent No.,5 by giving him a gazetted post which he has
already enjoyed for about two years. Therefore it is contended
that the impugned order is patently arbitrary, illegal and

is violative of Articles 14 and 16 of the Gonstitution of
India. |

4, Respondent No.5 has filed his written
siatement on 10-4.96 and official respondents have filed
written statement on 16-4-96. It is the case of the

applicant that respondent No.5 has taken upon himgelf to

plead the case of official respondents and he has made

cerfain points which have been repeated in the written

/tyétatement of official respondents. Respondent No.,5 has

e o5/
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stated that there were certain correct and valid
considerations with the Head bf the Department in
giving him the charge of theSub-Division No,III.
This may be perhaps, due to the fact that he has
'already worked in the éame Sub.Division No.III for

a period of about two years whereas the applicant
was away in Diu. Respondent No.9 has denied that the
transfer order has been issued to favour him, He has
further contended that no extra monetary benafit is
availablevto him under the order. He has stated that the
Tribunal had dismissed oﬁe 0.A.138/96 on 1=3-1996 on
the ground that the applicant was posted in the very
same station and not' much away. He has referred to
the Supreme Case S.L.Abbas and hag prayed for
dismissal of the O.A.

_ @»' ' The official respondents have filed
the reply in which it is denied that there was any
influence or pressure of respondent No.4 to direct
respondent No,5 to hold the Charge@ofth the post of
Asstt.Engineer, P.W.D. Syb-Division III as alleged
by the applicant., It is stated that the transfer
order was issued not by Respondent No.4, but by the
Government. Regarding the alleged violation of the
guidelines, it is contended that although guideline No.2
states that Govt. servants who have completed three years
in one place as on 3lst Mérch may ordinarily be transferred,
it does not affect the discretion of the Govt. to

4i;ifansfer the Govt. servant before completion of three years.

A
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lI_:t is contended that guideline No.7 envisages that if any
posts fall')vacant in the middle of the year, a government
servant may be transferred on the vacant post during the
yoar if the competent authority so desides. It is contendef
that since the post of Engineering Assistant in the
Office of the Superint_ggding Eﬁg_ineer,‘ P.W.D.,Daman was
‘vacant due to the transfer on deputation of Shri L.s.
_Talekar to the Gmnibus Industrial Development Corporation,
‘Daman as Works Manager (Executive Engineer), the
competent authority decidéd to transfer the applicant to
the said post and since R-5 ﬁwas the sgnzormost Jumor
Engineer in the P.W .D. Sub-Div;sion No,I1I/was ordered to
hold the charge of the post of Assistant Engineer, Sub-
Division No,III. The respomdé_nts_ ha§e denied that there
was any extrgneous consideration in the t;l'an_sfex:‘; The
respondents have contended that the post of Engineering
Assistant in the Office of the Superintending Engineer,
PW.D. Daman is an important post which was required to
be filled up immediately and therefcre the transfer
orders dt. 21.3.1996 were issued. It is stated that the
transfer of the applicant is in the samé station and it
neither affects his school going children nor affects
his accommodation. It is contended that the actiongof
‘the official respondents are in good faith and in
furtherance of public interest. |
] The ap_glicant filed an M.P. (un-numbered) seeking
amendmen of the O.A. on 11.4.1996. In this M.P, it
/,(/is contended that in addition to the other‘ g;:ounds the -

00970



transfer is also illegal as it violated the ban on
transfers which came intoforce w.e.f, 21.3.1996 in the
context of General Elections., This M.P. was not decided
till the date of final hearing and siﬁce_ '_l_;h_é ban on
transfer of the Cfficers in connection with (§he Electjon,
if any, would in any case, [ lapse)after the completion

of the process of Elections 1\n the Union Territory.)
M.P_. b:égqmgs‘ infructuous and need not be dealt with
further. The applicant has also filed a Rejoinder

with reference to the miﬁeh statement of official
respondent and of the private ;;eé_pondent. In the
_Rejoinder dt. 4.7.1996 with reference to the written
statement of the official respondents the applicgggtended
apart from reiterating what is stated by him earlier has/
that while order dt. 3.11.1995 clearly referred to an
administratlve exigency&gﬁzj gﬁg \(gcancy in the post of
Assistant Engineer, P_:‘N_ﬁ,D., there is no such reference
to the administrative exigency in the order dt.21.3.1996
and that the impugned transfer order is nothing but a
sort of colourable exercise of power. He has also relied
on é&zéig:;:g Laws viz. (1) R.Jayaraman V/s. Union of India
and Others (1991)17 ATC 151)(, ) (2) H.S.Ajaméni V/s.
State of M.P. and Others. (1989)9 ATC 122) and

{(3) Hareshwar Hiraji Desai & Ors. V/s. The State of
Maharashtra and Ors. (1984(1) Bom, C.R. 290). The
applicant contends that the last menti_oneq case
particularly applies to the instant O.A. because it was

es o8,
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a case of re-transfer. In the Rejoinder;to the written
statement of the private respondent,the applicant has
stated that the fact that the private respondent filed
his writien statepent ea:lierythan_the written statement
of the official respondents and fhat the stand taken

by the private respondent was spbstantially followed

by the Gfficial respondents showed that the private

‘Respondent No.5 was directly or indirectly involved

in the impugned decision to transfer{he applicant.

- It is well settled by a series of decisionsof

the Supreme Court that transfer of a government employee
is an incident of service and it is not a condition of
se;vice. The scope for judicial review of the transfer
orders is therefore very limited. The Supreme Court
decision in Uhion of India &“:ihers V/s. S L.Abbas

(1993) 25 ATC 844) and State of Madhya Pradesh & crs. V/s.

S£i-§ £3-Se §:&§prav & Ors. (JIMI995(2) S.C. 498) indicate that

unless transfer order is mala fide or is made in violation

of statutory provisions,the courts or Tribunals cannot

‘interfere with it. In the present case, the transfer

duidelines are not shown to be statutory guidelines and any
Zz]ﬁr eoc}.ai'.:z.cm thereof by itself would not justif y
intervention of the Tribunal. In any case, on reading
transfer guidelines as a whele including the transfer ,
guideline Nes2 and 8 relied on by the applicant and
transfer guideline No.7 relied upon by the respendents,

I do not find that there was any violation of the

..090
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transfer guidelinesy It is evident from the record that
" had made a request for transfer to Daman and he
the_app1@caq§1was”transfe;ped in July, 1995 as Assistant

Engineer (i) the
Daman .
PuW,D./and the same could not be given effect to, because
e T e _ _
Shri I.S.Talekar who was to relieve him obtained a stay

on his transfer from this Tribunal, Therefore, the

of f ice: of the Superintending Engineer,

applicant was transferred in November, 1995 to the post
of Assistant Engineer Pu#.D. DivisionNg,TIT; Subsequently,
when the vacancy_of:Assistant_Engineer in the office of
the Superintending Engineer arose because of transfer

of Shri L.S.Talekar to the post of Works Manager in the
Omnibus Industrial Development Corporation, Daman, the
Respondents_t:ansfe;red the applicant  from the post of
Assistant Engineer P.W.D. Sub-Division No.3 to the post

of Assistant Engineer in the office of the Superintending
Engineer P.W.D.,Daman. In other words, the original
transfer q@dérgjqf July, 1995 were given effect to. In
the brocess the applicant was subjected to a transfer
within four months from the post of Assistant Engineer,
_PoW.D. Sub-DivisionfNoITTto the post of Assistant Engineer
in the office of the Superintending Engineer and/also
th%'e__ff?é#,.'éf_ B:S?Iiﬁ"e_l;ﬁthe charge of the post of

| “«_ el
Assistant Engineer, P.W.D. SubfDivision NogLLL, "The

applicant has not suffered a personal detriment because of
order dt. 21.3.1996 .
(£he ) transfer/nor does the transfer involve a change of
CoUET T
station. It @? also not been brought out that Respondent
No.5 has in any way benefitted mon@tarily from holding

LK 0100
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additional charge of the post, The applicant hims'ev_»l__f has
conceded that the stay obtained by Shri I.S.Taleker in
whose place the applicant was criginally to report was
partly responsible for the dévelqpments which had taken
place, because the applicant obvigusly could n@t have had
any grievance if Shri I.S.Talekar had joined at Municipal
Counqil,vDiu,in which case the applicant could have'taken
over as Assistant Engineer in the Office of the |
Superintending Engineer, P.W.D. It is admitted that there
is a relationship betweenuﬁespondentlﬂq.é who is a

senior Officer in the P.W.D's hierarchy}and Respondent
No.5 who is alleged to have benefitted by the transfer
order. It may be that the transfer prOposais in this
regard are initiated by R-4, but R-4 is not the final
a_uthorit;gznfﬁe final authority is the Government. The
impugned order is issued in the name of the Administrator
and the final aufhprity appeé;s tq»be,thenevelop@ent
Gommissiqnep_Secpeta;iat at Damany It has been alleged
that the transfer order has bggnvissugd ﬁﬁder»pressure,
Development Coﬁmissioner has acted under pressure of a
subordinate to benef it thg,reiativeof (¥hat_subordinate.
Apart from the allegation, noihing‘has-peen brought out
to show that the Developmept'Cgmmissioqer bore any

mala fide against the applicant or was particularly
amenable to the pressdre of R;4.

{%} I now consider the caséﬁz:;lied on by the
applicant.(In R.Jayetaman's casep) @Tribunal accepted
the contention of the applicant that the transfer was

in colourable exercise of powers, because the Tribunal

eeoells
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was satisfied (tHat the transfer of the Officer who was

a2 Superintending Engineer in Military Engineering Service
was engineered by Building Contractors who were not
happy with the applicant. The ratio in R.Jayaramen's

case therefore)dOes not apply to the present case.

In H?S.Adamani’s case, the Madhya Pradesh Administrative
Tribunal, Jabalpur wivimh had entertained a petition
impugning the transfé:LBf a government servant in viola-
tion of govermment instructions. It was also brought out
that the applicant was being transferred frequemtly viz.
five times in a period of 4 years and the Tribunal had
held that the petitioner is a victim of hreach of
government inst:ﬁctions. This was the background of
the intervention by the\t:ibgnal.l-The ratio of H.S.
Ajamani's case therefore is not applicable apart from
~ the fact Eggt same needs to be considered in the
content of/latest pronouncementsof the Supreme Court.
In Alexandel Kurian V/s. Directar, Central Marine
Fisheries Research Institute, Gochin an& Anéfhe;
(1988) 6 ATC 421) the CAT, Madras Bench quashed the
order of transfer of the applicant from B@mbay Research
Centrg‘thMinigoy, because the Tribunal observed that
the official wé:kiag at Minicoy had not c§mpletgd his
tenure and was transferred out of Minicoy on his own
request and the applicant was sought to be transferred
in his place, While tiansferringvthe applicant (D
(88 TEibmal notad that the z.?é?s:évja@&&agmms
in the Scientific Organisation viz, nature of the
project on which he is workigg, the adverse effect that
/4 will be had on the results of the Research work,that
veel2,
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the Research wor.k_was‘ continued till the end of 1987-88
and the Officer in charge of the Research Centre had
requested for retention of the applicant to carry out
the Project work, that the applicant had registered for
Phd. in Bombay University which was consistent with the
policy of giving opportunitf to the Off icers for
continuous professional growth and lastly the personal
_p:vc‘o‘blems,. if any, of the OFf icer wer'ernqt'@@n into
account by the Transfer Committee. The Tribunal,
therefore, held that the mere assertion by the government
that the transfer was in public interest does not validate
the transfer 6rde:_ unless there are specific grounds to
support it. Therefcre, ihe facts of this case als._o
srenot applicable to the present case. The applicant
has placediigﬁgigz on the case of Hareshwar Hiraji Desai
and Ors. That was a case in which the petitioners were
Assistant Commissioners of Foed and Drags Administration
working m Bombay and they were sought to be transferred
to Pen, Aurangabad and Jalgaon respectively to accommodate
vRes_pondents. No.3, 4 and 5 on whose behalf same M.L.As, |
had also intervened. There was no dispute in the |
case that the petitioners had suffe:ed a detriment,
inasmuch as, they ha'd not‘complet‘ed» three years as
‘Assistant Commissioners in Bombay and that they were
required to go to mqf‘qssi‘].._ plaées whicb would involve
dis~location in their personal iife. The Gourt, therefore,
held that the private peSpqndents who were earlier ‘
working in Bombay and who ag'aiz‘mst their wishes were

,&( transferred to mofussil places like Pen Aurangabad and

' oo .13. :
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Jalgaon were re-transferred in place of petitioners and
there were no administrative grounds for re-transfer and
the main ground was personal request of the private
respondents and the intervention of M.L.As, The Court,
S ' colourable
therefore, held that such a re-transfer was made in/

. - | ~
exercise of power for a collateral purpose and was contra-
ry to public interest and therefore, quashed the orders
of transfer of the petitioners. In the present case,
the facts are entirely different. The petitioner has
not suffered any detriment as a result of his transfer
to the office of the Superintending Engineer. The transfer

‘was in respect of a position to which the.applicant was

originally posted which could not be given effect to due
to the stay ofi transfer of Shri I.S.Talekar. Therefore,

after Talekar had moved, the action of the respondents

;;qdpg-transfer appLicaht to the post of Assistant Engi-

neer in'the agifce of the Superintending Engineer cannot
be said to bg[szitrary exercise of power. Finally,

I may refer to the Supreme Court Judgment in N.K.Singh
V/s. Union of India and others. (AR 1995 SG 423). That
waé-a case in which the applicant was transferred from

a deputation‘post»(Joint Direétor; C.B.I.) to another
deputation post in B.S.F. The impugned transfer order
had no aﬁfe:se conSedugn@és of service career and the
prospecf of the appél;antQTGﬁis #Famsfe: being to an
equivalent post. The allegation of the appellant was
that the transfer was mala fide because the intention

eesld.
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of the Government was alleged to be to shift the appli-

cant from a sensitive investigation which"5§§§35ﬁﬁ§$

also alleged to be prejudicial to public interest. The
Spp;q@evCpurt observed that there are two aspects of
transfer of a public servant holding a sensitive and
important post. One aspect relates to the private rights
of the public servant as an individual pertaining only
to his service Qareepf.”Tpe.othe: is concerned with
prejudice to public iﬁteiest irrespective of the
individual interest. The element of prejudice to public
interest can be involved only in the case of transfers
from sensitive and important public offices and not
in all transfers, Mere suspicion or liklihood of
some prejudice to public interest is not enough and
there must be strong animpeéchable evidence to prove
def inite substantial prejudice to public interest
to make it?yitiating factor in an appropriate case unless
it is justified on the ground of larger public interest
and exigencies aguigiinzstration. The observations of
the Supreme Court[ applg_/to the facts of this case.
The applicant has not suffered any personal detriment
and he has not laid down any gr§und work to show that
the transferring aathbpity which is different from
R-4 @ith whom Respondent NoyS is related was actuated
by extraneous considerations. Iherefore, in_éuch a
case there is hardly ahy scope for judicial interference.
I have already referred to the case of Union of India&Qs.
V/s. S.L.Abbas (1993) 25 ATC 844) and State of M.P. &
Ors. V/s. Sri S.S.Kourav & Ors, (JT 1995(2)S.C.498).

| | ¥e .15,



9- In the result, I find that there is no merit
in the 0.A, which is accordingly dismissed with no
order as to costs,

like to
4o, Bef ore parti;ng w%;.h this case, I mz_refer to
a relavant development[matter @fterit was £ inally heard
and the case was re_se:ve_c_l for Judgment; It appears that
the counsel for R-5 sent a submi.ssion.to this Tribunal

.with copy to the counsel for the applicant and the
‘strenuously
counsel for the apphcant[opposed entertaining such a
submission, Normally, leave is sought and granted to
~the counsel to file the case law after final hearing
within stipulated time of one or two days Excepi>in the
party or counsel [ has) @ |
(@) right to make any submissions after the case is

special case of such a leave, no,
finally heard and Judgment reserved. In view of the
~above, I have not taken any note of s subsequent
submissions of R=5 or the written submissions in

opposition by the applicant.

A AKe Nyl

(M.R.KOLHATKAR ) T
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