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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
BOMBAY BENCH, ‘GULESTAN' BUILDING No,.6
PRESCOT ROAD, MUMBAIa1

C.A. No, 246/96
| N '
Dated ¢ This Z_Q_w day of May, 1997

Coram ¢ Hon'ble Shri M.R. Kolhétkar. Member (A)

Smt. Kasturi Bai Subkarayan P
Residing at Room No,1252
Gandhi Nagar

Ambernath, Dist, Thane

(By Adv, Mr. S.P. Saxena) « sADpplicant

v/80

1. Union of India

through the Secretary
Ministry of Defence
DHQ PO, New Delhi 110011

2. The General Manager
Machine Tools Prototype Factory
Ordnance Estate :
Ambernath, Dist, Thane

(By Adv. Mr.R.K, ShettY' _ :
Central Govt, Standing Counsel) « «Respondents
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R = =

(Per: M.R. Kolhatkar, Member (A))

In this 0.A. the applicant who claims
to bezgz;ally wadded w;fe/hidow of Shri P; Snbharay;n
who was medically incapaciated on 1;6.92 and who died
on 6.6,93 has claimed the ;elief of payment of family
pension ané the arrears thereof, in respect of her
late husbhand along wiﬁh.interest on the basis of
Succession Certificate issued by the Civil Judge,
Junior Division, Ulhasnhgar in Miscellaneous
Application No. 51 of 1993 dafed7.12.1993 read

with subgequent order dated 8.4.1994, pages 18 and 42

respectively of the 0.A, According to t£e applié
i ant
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2.

she had applied for the payment of family pension

to the Respondents with the Succession Certificate,
but the respondents doubted her claim to be the
legally wedded wife of the léte employee and intimated
that the late employee had'decléréd Panneer Selvan

as his son not only in'thg_L.T.C. claim but in the

records pertaining to the family pension, Panneer

Selvan claims that his mother is one Mrs. Shivakkolundu

and hence the applicant was asked by the respondents
for some additional documents including birth certi-
ficate of the applicant, certificate of marriége etc,

The applicant however contended that the succession

Panneer Selvan

certificate is a judgment in rem and that{/shad given
No Qhﬁection to isgue of the chceasion Certificate
and under the circumstances the applicant again
pressed her claim, However, the respondents informed
the applicant to obtain a Decree from a Cempetent
Court afihaw that Mrg. Kasturi Bai Subharayan

is tﬁe legally Qeddgd'widOW/hife-ef the deceased
employee, It is in view of this dispute that this
0.A. is filéd for claiming the reliefs mentioned
above,

2. The Respondents in their written

statement have referred to the correspondence from
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Panneer Selvan, letter dated 25.7,92 and letter dated
3.8.92 from Smt. Shivakkolundu. In &h@ former letter
Panneer Selvan had asked for grant of time to establish
the claim of his mother @mt. Shivakkolundu and himself
in the latter_ letter,frs.3hivakkolundu had
and[?ought time- t eéuce succession certificate
claiming that Mrs. Shivakkolundu is the first and the

only legaliy wedded wife of the deceased Government

employeeyand not to entertain any claim of Smt.Kasturibai,

3, Respondents have enclosed following

documents which show that the late Government employee

AT
had declared the applicant to be his wife./Page 28 ig

certificate regarding TA & LIC dated 28.2,75:

at page 29 is the nomimation‘for the.benefits of CGEIES,
at page 30 are}the particulars of familys; at page 31 is the
nowi;ation under Central Government Enployees'GrOup
Insurance Scheme; at page 32 is the‘nomiﬂat;en fér

GPF and at page 33 is the nomination for DCRG, In
" the :
aocne of these nominations{@ééglname'of Smt. Shivakkolundu

figure. In the nomination regarding LTC the name of
under
Panneer Selvan 1s shown as son and(ég family particulars
does
his name/figure, But in all other nemination forms

the name of Panneer Selvan does not appear and there are
the

only the namesof children efllate Government employee

| e
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4, Counsel for the respondents

contends that 1t was clear to the respondents

on the basis of the {ayailabis material that
R _

the late Government servant had contracted a

sedand marcriage and that in terms of notification

(madl@) by the Department of Pensiénzl)and. .

/under Rule 54 of Pension Rules
Pensioners' Welfare dated 16.2.1987,Z§ecend . the

wife will not be entitled to family pension as a
legally wedded wife. Theirelavant portion
is repreduced below:

‘%It is specifically a question
arising under the Hihdu Marriage
Act, 1955, Under Rule 54(7) of the
CCs(Pension) Rules, 1972, in case a
deceased Government servant leaves
behind mere than one widow or a
widow and eligible offspring from
another widow, they are entitled to
family pension in respect of that
deceased Government servant. Section
11 of the Act prevides that any
marriage solemnized after the
commencement of the Act shall be
null and void and can be annulled
against the other party by a decree
of nullity if the same contravenes any
of the conditions specified in
clauses (iv), (iv) and (v) of
Section 5 of the Act. Section 5(1)
stipulates that the marriage

cannot be legally solemnized when
either party has a spouse living at
the time of such marriage. Therefore,
any second marriage by a Hindu

male after the commencement of

1955 Act during the life time of his
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first wife will be a nullity

and have no legal effect, Such
marriage cannot be valid on the
ground of any custom, In fact, a
custom opposed to an expressed
provision of law is of no legal
effect. 80 under these circumstances,.
the second wife will not be

entitled to the family pension

as a legally wedded wife, "

Section 11 of Hindu Marriage Act, 1955 states

that any marriage solemnized after the commencement

of this Act shall be nullQﬁmmd'vaid‘and@ggy.

on a petition presented by either party thereto
against the ether party be s0 declared by a decree
of mullity if it contravenes any one ef the
conditions specified in Cls.(1), (iv) and (v)

of Sec.5. Section S5(i} reads as under:

"Neither party has a (‘epouse
living at the time of the marriage;"

5. Cbunsel for the respondents also

submits that after the applicant had filed the
Succession Certificate, they had éntered 1nte.
correspondence with Raspondent No.c.and they
received leyter dated 22,12,94 fimm Respondent 4
saying that hef name is entered in the veter list,
angirzbmittéd decugentavsuch‘as(E@EEf>list,
Certiﬁicate issued by Spl. Tahsildar'vridhacﬁlam,J
Certificate issued from VAO Pennadami?girtificdte

issued by Shri Puratchimani MLA. There is also

a notice of the Advocate of the Regpondent 4 in

Which it is stateq that the 2lleged sycce ion
ss
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certificate @ not legally valid and that

Respondent 4 is a legally wedded wife of the

' deceased Government employee and that the

family pension-ahould not be given to the
Applicant, .The Respondents further obtained
the advise ef the Ministry of Law and{ ) in
terms of the @dvi@e,@ the Respondents have
asked the applicant to obtain a Decree of a
éompetent court of law () that ghe 1s§22§;11y

wedded wife of the deceased G@vemment employee,

6. Counsel for the applicant submits that
the Succession Certificate is conclusive as to
the claim ¢f ;:he applicant to the family pension
of the decéased government employee.:;Counsel
s";ates that the applicant ‘ha@ initiflly applied
for euccession certificate without giving notice
to Panneer Selvan and ifter correspondence with
tﬁe official respondents she had given notice to
Panneer Selvan and the Léamed Civil Judge
cenfirmed the earlier succession certificate ,
Respondent No.4
It is open to {_ /% to approach the competent
authority té get it agide and to get a seccession
certificate in her favour. He points cut that
succession certificate has’ been issued to her in
tenﬁs of Sections 370 te @?ﬁi&of Indian Succession
1925

Act{ He points out that under Sectien 381 of the
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Indian Succession Act “the

-—..\’_‘:_/“t”' PR

cert;..ificate is cenciusive as against the persons
owing such debts or liable on such securiﬁies,
Qnd ghall, notwithstanding any contravention
eof section 370, or ether defect, atferd full

indemnity t¢ all such perseng as regards all

‘payments made, or dealings had, in good faith

in respect of such debts or Securities to or with
the persen to whom the certificate was granted.

e T T T Ty
Under the circumstanceg it was not 00r§§9§gﬁ |
on the part of the official respemdents to ask
the applicant to preducé a Decxee from a

Competent Court of Law.

7. The Learned Counsel for the

' official respondents pointed out that the

succession certificate appears to be defective

M v
in as much as in the schedulﬁl}te the succession
J

certificate dated 7.12,53 there is a;’Eﬁaafvié

reference te total three months'pensicn amount

and the Ssubsequent orders at page 42 have rejected

' the fresh application and therefore'the succe-

a
ssion certificste is not/valid ocne. ‘

e This Tribunal is te consider the
matter from the point of view of service rules
which in thig particuler case are '‘Central Civil

1972 '
ServicesPensien)Rules/. Ne doubt the instructiens

under the Pension Rules state that the second
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wife will not be entitled to family pensien

as a legally wedded ﬁife. Hewever, there ha;

@% be séme material te arrive atzgznclusien

that there was a first legally wedded wife and that
the applicant being the secofzd wife 1is dvisent.itledo
from claiming famiiy pensien, Apart from the letters
from Responderit 4 there is nothing en recerd to
show that Respondent 4 was a legally wedded wife

of the applicant., So for as the official record

is concerned the name of the respondent no.4
nowhere figures in the nomination formsor declars-
tionsmade by the deéeased Govemmm£ employee,

and
In 211 the nominations/all the declarations the

I

‘deceased government empleyee has @i@ly

mentioned the applicant's neme as his wife.

Therefore if there ig a burden of proef that she
the

was not/legally wedded wife that burden is not
on the applicant, but on the respandem. 4 to

shew that she ie the first legally wedded wife,
consider the argument that
M’\j-—é’ the marriage of the applicent allegedly

v
as second wife ig veid in terms ef Hindu Marruge :

Act. \_ﬁgl.:ﬁ ./ legal relationship between the
deceased Government employee and the applicant

does not become veid by merely @m tc the
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relevant section of the Hindu Marriage Act,

There has to be a declaration of the competent
court @f lau under section 11. In my vieu the
respondent No, 4 has not discharged this burden,
Counsel for applicant has pointed out to me that
the notice of the Lauyer annexed with the letter
of ReSpondeht No. 4 does not give any particulars
for the purpose of corraespondence which would
prima facie show that it was not a bonafide notices
Further, he has stated that he will produce “lggal
heirship" certificate from Tahsildar but such/certi-
< ficate is only an administrative certificate unlike
succession certificate which is a statutory one for
which jurisdiction is vested inZB?étrict Judge within
whose jurisdiction the deceased ordinarily resided at
the time oFCﬁi?death vide 3,371 of Indian Succession
Act, It is not disputed that the deceased Govt. employee
resided at Ambernath in Thane District in Maharashtra
and therefore legal heirship certificafe from a Tahsildar
in Tamilnadu has no probative value uhatsosver, Moreover,
he has also pointed out that this Tribﬁnal had decided
on 14.2,97 to join 3mt,.3hivakkolundu as Respoqdeng)d
and accordingly a notice was issued and though‘the
notice was served, still she did not choose to appe%g :
Sk

before the Tribunaly' This Tribunal has already on

T

1794497 noted that the Respondent No, 4 has been .
served and the Tribunal has decided to proceed on

the basis of presumed service’y Therefore, the adverse
inference is required to bse draun against Respondent 4
for not taking legal action legitimately open to her
and standing in the way of grant of reliefs to the

applicant by entering into vexatious correspondencse

with the official respondents,

(N




9. I am of the vieuw that so far as the

Dgpartment is concerned, it has to go on the basis

of service record in uhicﬁ the name of the applicant
appears as the uifé?ﬁ?ngggngsgeased Government employee.
The applicant has alse produced the succession certificate
as desired by the official respondents, It is, therefors,
not proper for the official respondents to drag on the
matter and to enter into correspondence with Respondent
Noo 4 inviting objections,’ It is contended by the
counsel for the applicant that this would show that

the rgspondents are deiiberately delaying the grant of
legal entitlements/dues and reliefs to the applicant.,

The fact that the son of the alleged first wife has

given no objection certificate at the stage of grant

of succession certificate also would appear to be

material,

104 Counsel for the official respondents would
then submit that at the stage of issue of succession
certificate the advertisement was published in 'Dainik
Ambernath' which is a purely local daily and the
advertisement ought to have been given in a widely
circulated reputable daily, This amounts to going
behind the succession certificats issued by compstent
court and it appears to me that it is not open to the

respondents to raise this issue'

14 I have already observed that the applicant
has produced a succession certificate though not in

a perfect form and the nominations are in her favour,
On this point, I refer to Government of India instruc-

tions on the point of importance of the nominations
and the weightage to be attached to the nomination
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vis-a-vis other documents.Rule 53 of C.C.3. (Pension)
Rules deals with Nominations, Government of India
decision on this point dated 22,1,1975 is relsvant

in this connection and is reproduced in full t-

" The need for observance of the

above instructions cannot, perhaps,
be overemphasized., The need for
nomination arises consequent upon the

death of a Government servant uhile in
sarvice or after retirement before receipt

of the death/retirement gratuity., In
those cases, where valid nominations
alresady exist, the claims of the nominees
are likely to be settled expeditiously as

provided in sub-rule(1)(a) of Rule 51 of
CC3(Pension) Rules, 1972, But in those
cases, where no nominations have been

filed or even if filed by the Government
servant but for lost in office due to lack
of proper care, the gratuity is payable to
the members of the family in the manner
prescribaed in sub-rule(1¥(b) ibid, A
number of cases have also come to notice

of Government uwhere Government servants
having died without making any valid
nominations, the surviving members of

their families approach courts for grant

of succession certificates in order to
entitle them to their share of the gratuity.
It may be clarified in this regard that
payment of death/retirement gratuity tao the
members of family of a deceased Government
servant is normally to be made according to
the relsvant service rules, While payment
on the basis of a succession certificate
would discharge Government's liability, a
succession certificate doesnot necessarily
create an obligation on the part of the
Government to pay the amount. Such a claim
can be rgsisted if it is otherwise not in
order, Thereforg, in order to save the
families of the Government servants from
the expenditure involved on ths court fees
for obtaining succession certificates and

the inevitablE delay which this process
entails, the GLovernmsnt servants may be

advised to file their nominations in the
prescribed forms without fail,

The Ministries/Departments and offices
concerned are also requested to rsvisw the
service records of all their employees and
ensure that nominations have been obtained
from all the Government servants, necessary
entries made in their service books as laid
doun in the orders referred to above and the
relevant records preserved propserly to avoid
such situations.

(G.I.,M.F,.,0.MNa,7(5)=E V(B)/74,
dated the 22nd January,1975.)



There is also a clarification of Ministry of Lay

below that and the same is reproduced belou -

" Clarification by Ministry of Lauw

The intention in calling upon the
claimants to obtain succession certificate
is to get a legal document from the competent
court so that the claims of the rival parties
can be settled once for 211% This is a docue=
ment which will enable the Department to pay
the dues, etc.,to the rightful claimant. 1If
the Department is not satisfied with the legal
right of the claimant they have got every right
to approach the compestent court to decide the
claims in accordance with the law. In other
words, if the Department feels that the
succession certificate has not been issued
as per law then they have every right to
follow up the procedure after rsconsidering
the nature,”

/Juhich observations would apply

mutatis mutandis to pension
124 From the abovej it is clear that it is

primarily on the basis of valid nomination that the
pension and family pension and other claims are required

to be settled., The Government of India decision states
clearly that payment of death/retirement gratuity to

the members of E;mily of a deceased Government servant
is normally to be made according to the relevant service
ruleé, and while payment on the basis of a succession
certificate would discharge Government's liability, a
succession certificate doss not necessarily create an
obligation on the part of the Government to pay the
amount, The Lauw Ministry has stated that in case of
doubt, the department has to approach competent court,

In this connection, so far as the pension and other

retiral benefits are concerned, thegﬁeis no doubt that

Central Administrative Tribunal is é}competent court

in relation to Central Government employees, Of course,

the department can certezinly entertain legitimate doubt
a /[governed by personal

regarding validity oflrelationship like marriagelbut in lauw



/should be
such a case the department(jgjvery clear regarding

the person on whom the burdsn lies, I have already
observed that valid nomination being in favour of
the applicant(y @%en the Respondént No. 4 sets of a
claim to the family pension, C::::)the burden of
proof is on the Respondent No, é}to produce a
declaration of the competent court that she is the
legally wedded wife of the late Government emplaoyee.
' of proof
The burden/is not on the applicant in whose favour

the nomination exists to show that she is the legally

wedded wife of the late Government employee.

13 This being the position, I am of the vieu
that the defectspointed out by the respondents in
the succession certificate do not invalidate the

succession certificate because the succession

certificate is to be read along with the application
in my vieuw
made. The claim of the applicant/basically restson

the strength of valid nomination made in hef)nameiﬁﬁ -
the service record,

14, I, therefore, allow the OA, and dispose of

the same by directing the respondents to pay the
pensionary benefits to the applicant along uwith the
arrears of family pension from the time of 8§§§;0F death of
[égtzrnment employes, namely, 6641993, Action in

this regard may be taken in three monthsy In the

facts and circumstances of the case, I am not inclined

to grant intersst. However, if the respondents do not

pay arrears within three months, the arraars(::::j

(" uill be payable with interest at the rate of

12% for the period beyond three months,

15. CA. is accordinglygdisposed of with no

i

orders as to costs,

o Y e

(MJR LKOLHATKAR) -
MEMBER (A)

mri.e



