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> IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

MEMBAI BERCH

MM 2!

ORIGINAL APPLICATION NO 1163 OF 1996

SHRT DS INAMDAR,JSW - APPLICANT
Vs
.UNION OF INDIA & OTHERS - RESPONDENT

WRITTEN STATEMENT ON BEHALF OF THE RESPONDENTS
MAY IT PLEASE THIS HON'BLE TRIBUNAL

At the outset the Respondents submit that the Applicant
in this gpplication h@e agegrieved By his non-selection by
the Review DPC in the post of Asst. Surveyor of qu.'ks which
wag held in conpliance of the decisions of the full bench

- | of th-e‘ CfA‘T,V H'yderabé,d- and' the_Hon'ble Supreme Q'ourt ‘of' india;
" The Respondents submit that the applicant's main contention

1s that he was holding the Post of ASW om em adhoc basis
from 1985 to 1990 during which p&o/d he was also allowed to
pass the Efficiency Bar in 1988, To this the Respondents submit
that the applicant was duly_ considered by the Review DPC

in deference to the wishes of the Hon'ble Supreme Court

as vwell as the full Bench of the éAT but could not ie promoted
&8 he could not make the grade; ‘Hence the applicant in this
OA desires to impose his views so far as his merits for promotion
to the post of ASW is concerned upon the views already expressed
by the Review DPC, The Respondents crave l-eave of this Hon'ble
Tribunal to produce the proceedings of fhe Review DPC for

the perusal of this Hon'ble Tribxjnal. The applicant has also
n_ot alleged any ialafides ‘against the DPC panel members. In
view of the above submissions this Hon'ble Tribunal be Pleased

. vto.dimiss this Of with costs,
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26 With reférence to para 1 of the OA, the Respondents
submit that $ would 'i:ﬁggsn‘fro- the contents of letter
referred to exhidit No.1(that the Review DEC was held
wased on the véiious court directions including the
applicaﬁts. As the applicant was duly considgéd by
Review DPC which was held in consultation with the Union
Public Service Commission and the applicant could”;ot
make the required grade as per the directions of Supreme
Court, hence challenge by fhé applicant of Review panel

is 1llegal, void and uncalled for,

3. ~  With reference to paras 2 &3 of the OA, the

Respondents have no comments to offer,

4. Vith referemce to paras 4.1 & 4.2 of the OA

the Respondents have no comments to offer.

Se With reference to pura 4.& of the OA the
Respondents submit thét it is not denied that prior to

1991 the promotion from Surveyor Assistent Grade I Group'C’
post) was to Assistant‘Survqyor of.Works (Group*A* post)

but the matter was review§d considering the promotional
avenue of sinilarly educated persins who were being promoted
to a Group B post hence a new post of'éoint Surveyor 6f Works
(Group's*) pOSt‘waé created to avoid discontentment amongst
similarly educated perscné and now promotion from Surveyor
Agsistant Gde-I is beiné done %o JSWe There\haé been delay
in finelising of Recruitment Rules for the post of ASW and

a new post of JSW was being considered. Oerfain SA 1 ﬁere
promoted asg ASW on adhoc basis in 1985, The apﬁlicant was
also considered and prométed as_Adhocffi:ZASW. On lisation
of Recruitment Rnleé for the post of ASW, the case lapplicant

was considered alongwith his seniors and juniors in the
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Union public Service Commission in 1990 .but the applicant
could not make the required minimum grade as per his.
agsessment performence, he was not promoted as ASW but
subsequently was promoted as JSW which post the applicant
is holding till now. A8 regards assessment of DFC in
the ACR's/OPC proceedings it is a confidential matter the
applicant can not claim with certainty that the assessment
which he has presumed may be correct. Moreover, it is
upto the DPC (an independent body) to evolve a formula
for assessment of imdividuals which can not be challenged
in any court of law until it is established that the DPC
is biased and has not considered the applicant by fair means.
Since such thing has not been established applicent
has no claim end this O has no merits.

6. With reference to p.ra 4.4 of the OA, the Respondents
submit that it is not demied that the applicant has officiated
on adhoc basis w.e.f. 24/5/85 and has worked on this post

on adhoc basis upto July 1990, He has also been allcwed to
cross efficiency bar in the paj scaleJof‘k.2,®60/- - 4<000/-
but this can not be claimed as basis for his;£egu1ar promotion

‘as ASW. As the DPC for corseing of efficiency bar has a

cretaria that individual should not be involved in any

disciplinary case and has ever earned an average report can

be allowed to cross efficiency bar but same is not in the

case for promotion when %ovt has fixed soﬁe bench mark(srading)
in the performance reports forftigular‘bromotion from Group'C!

post to Group *A*' post whic@ cretamié applicant coudd not make

hence he was‘not'promoted as LSW on-ﬁegulér Basis., Not

only this tﬁe applicant had filed one more case vide
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OA ¥O 1712/94 in CAT P B New Delhi. Matter on this OA -
has not yet been decided by this Hon'ble CAT. However,
the applicant has been an intervener in OA No 306,307 and
308 of 1990 (SS Shombus & Shombus Others) in the Supreme

Court and the matter has been decided in favour of the

apﬁlicant. " This applicant was also considéred’by the review

DPC which was held on receipt of Supreme Court Judgment
but the applicant could not make the grade hence he has

no claim at all.

Te With reference to paia 4(5) of the OA, the Respondents
submit that as already explained in reply to para 5 above
the necessity of creating JSW has already been explained
hence no further comments are offered.',

\ ' _ j
8. " With reference to para 4(6) of the OA, the Respondents
subnit that they neither admitted nor denied being a matter of
records, However, the applicant has not challenged in this
OA that any junior person to kim was promoted as ASW in the
vacancy of 1987, However, it is subnittéd that the information
given about the DEC is a classified matter and the applicant
has no assés to suck information Weing not comnected with

these docuients hence‘argunent is not tenable,

Witk reference to para 4(7) of'the'OA, the Respondents
have not denied being natfér of records, Hdwever, as
explained reply to para 5 above the applicant has'already been
considered by a review DPC held in the UPSC as per Supreme Court

Judgnent in the case of SS Sombus & Others Vs Union of Indis but

he could not make the grade.
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10, With reference to para 4(8) of the 0A, the Respondents
have not denied, however the Respondents again submit that the
apﬁlicant Wwas considered by a Review DPC held in UPSC after

receipt of Supreme Court judgment but the applicant could not
make the grade hence was not promoted ag ASW,

11, With reference to paras 4(9) of the 0A, the Respondentg

have not denied the contents,

12, With reference to para 4(10) of the OA, the Respondents |
iave not denied being a matter of records, However, the applicanttsg
claims that since he has worked in the higher post for a short
period when regular incumbent was not there(in addition to hig
duties), can not bestow any right to promotion as ASW when hig
records/ACR grading ére not upto the grade as specified in Rulesg
for promotion to the post of ASW,

fB. With reference to para 4(11) of the OA,the Respondents

have no comments to offer,

14. With reference to rara 4(12) of the OA, the Respondents
sﬁbmit'that it is fact that the applicant case»was forwarded

to DPC after receipt decision of larger Bench Hyderabad and

Supreme Court judgment in the éase of SS Shombus and Others Vs
Union of India, The DPe which is held in the U?SC has considreed
him ag peﬂ&he direction of the Supreme Court but he could not be
found f£it for bromotion ag ASW on regular basis, ‘UPSC being

an independent body, will not do unjustice with any particular
individual such ap applicant, The Govf. has given powers to DFCs
for fixing the nomms for Assessment of the performance report, which

can not be challenged in any being an independent body,
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15. With reference to para 4(13) of the 0OA, the Respondents

| submit that in view of the factual position which is well

known to the‘applicant end he had not brought out any new

points the reépondents did not consider it necessary to

- give reply tc_his'application.'

16, With reference to para 5(1) of the OA, the responients
submit that they have not denied the contents Wut if an

- person has worked on higher post as Adhoc Basis it does not
give him the right to claim his regular promotion on that

post till he meets the criteria fixed for promotion to the
Posts as per DOP&T orders hence claim of the applicant is

'not tenable.

17, With reference to para 5(2) of the OA, the Respondents

have not denled the same,

18, With reference to pars 5(3) of the OA, the respondents
submit that it is totaliy baseless and incorrect fact that
the applicant?%ji:ZE?EE?has illegally been supersceded by his

ﬁ;unior. As per court directions, the applicent was duly

considered by legally constituted DPC which is an independent
agency (i.e. UPSC) but he could not make the:: grade hence his

claim is not maintenable.

19, With reference to para 5(4) of the OA, the respondents
neither deny nor confirm about the Assessment of the ACR in the

nDEC prbceedings but ieing confidential in nature, ho&éver, the

respondents will produce the DPC Proceedings if desired by this
Hon'ble Tridbunal,
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20,  VWith reference to para 5(5) of the OA, the respondents
Rave not denied but if the applicant's assessment is the same
‘ aé Previous year then the respondents.are notqbound to inform
. the applicant, Even an individual if graded as average can
- not be informed about it because he is considered fit for the
| pﬁesent regular'app;intment until something adverse has come
to the light of Initiating Officer/Reviewing Officer, hence
the claim 1s without any ground and hence not mainteinable,
21, With reference to para 5(6)'of the OA, the respondents
~submit that it is not a fact ﬁhat the applicant was not
Lcohsidered by a Review DPC és ber various court directions but
he could not make the grade hence the eubmisszon of the

applicant is baseless and uncalled for.

22. With reference to para 5(7) of the OA, the responiehts
submit that the Supreme.Court has evolved a special formula
that those applicants who had worked as ASW on Adhoc basis vhen
compared in ACR's with SA Gde I such people will be assessed one
Degree about the SA Gde I hence the plea in this para is not
tenable and is not justified. This direction of ‘the Supreme
 Court was duiy followed by the Resppndents;

23, With reference to para 5(8) of the OA, the respondents
submit that ag already explained in response to earlier paragraphs
that crossing of efficiency bar doas not give any right to promotion
on regular Wasis for Woth assessments are different and can not

be compared with each others and it does not give any right to
applicant for promotion to a post if he hag been allowed to

cross EB when he holds the same post on adhoc basis. It is not
.justified that the applicent should claim that Jnstice has not

been done to him,

ce8es
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24,  VWith reference to para 5(9) of the OA, the respondents

. gubmit that these points here have already Ween argued in

0A Ko.535/90 and 536/90 and that matter has been settled msde
once and for all in the judgment in above OA(attaehed as Appen-
A~4;z§;}such no further arguments are offered at this gtage
but respondents pray to make submission when argping‘the case,

However, the judgment of Supreme Court which is in favour of

the applicant hag fully been implemented but due to the

applicant hot making the Grade set by the_DPO he was not
promoted hence provision Articles 14 & 16 of the Comstitution

of India havg not been violated,

25, | With reference td para 5(10) of the 0OA, respondents
‘suhmit that the argument of the applicant is totally baseless
as the DPC held for vacaneies prior to 1987 in the pOSt of ASW
has correctly followed the Rnles then prevalent for the DPC.
The applicant is only -meking the allegations without knowing
the facts., It is again canfirmed that the correct procedure
WRg followed by the DPC.

i26; | With reference %o paxra 5(11) of the QA, the respondents
subnit that it is denied that the responients have acted
arditrarily and iﬁ'violation of Article 14 and 16 of the
Constitution of India as nc discrimination has been nade with
him and full jnstice has been done to him as per varions

CAT judglehts.

27,  VWith reference to para 5(12) of the OA, the
Respondents submit that this is repetition of earlier paragraph
No4, please refer to reply in above paragraph hence no further

comments are offered.
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28, Witk reference to para 5(13) of the OA, the Respondents
submit that the posting to Port Blair is on tenure basis
Put 1t can not be claimed as North Eest. The area with Southern
Command for SOme time but it is with Southern COnmand hence

the benefit of Assessment in ACR for such applicant is not

maintainable,

29,  Vith reference to para 5(14) of the OA, the Respondents
submit that the judgment of full bench of CAT\n&u\édabw)as given
finally by the Supreme Court. order dt 17 Nov 94 in SLP No.
£2859-61/1992 has been fully implemented end the case of applicant
has been conéidered taking into consideration direction of
above courts, the sumrise of applicant that he hag not been
considered according to above directions is baseless and

unfounded,since he is not aware of the full fagts of DPC

. proceedings and grading given in the ACR but DPC has correctly

assessed the applicant in review DPC but he could not make
the grade hence claim is denied.

30.  With reference to para (SCic)of the OA, the respondents

have not denied since the matter has been argued in OA Ko, %06,

307 & 308 of 1990 in a larger Bench and applic:nt haé been
considered according to formula and applicant has been considered

~ according to formula evolved by the Supreme Court the settled

" matters cannot be reopened in this OA,

31, ¥With reference to para 5(16) of the OA, the responients

 submit that the argument in this paragraph has already been
 dismissed in OA No.306,307 and 308 of 1990 decided by larger

bench in CAT and the matter is settled once for all it cen not

be raised again and again in this new OA.

0,10.'
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32~ With vreference to para 5(17) of the OA, the
respondents submit that it is denied that the applicent
has ever been harrased by the responients will fully or
otherwise., As his case has properly been considered by
a Review DPC who has not considered him fit for Regular
Promotion as ASW as per direction of various courts including
- the Hon'ble Supreme Court, In view of the above, subniesion
this OA is not maintainable in the eyes of law, And needs
to be dismissed with cost to respondents. ,

- 35« +  With reference to para 5(18) of the OA, the

_ respondehts submit that since the case has been considered
‘by thé Review DPC but the applicant could not make the"
grade as per laid down nomm bf the Rules hence DPC has not
considered him fit for promotion to the post of Regular ASW,
hence his application was not replied by the respondents,

34, With reference to para 5(19) of the OA, the
reapendentsvsubmit that 1t‘is not denied that applicent has
rendered some service as ASW on adhoc baeig but his case

was decided by CAT Mumbai Bench vide Order db 23/2/1995 and
"the rules have been applied as per this as well as directions
in the case of 95 Shambhus Ve Union of Indis decided by the
Hon'ble Supreme Court but applicant could not come upto the
standard laid down by Govt Rules ag well asg by the DFPC hqnce.
he was not promoted to the post of Regular ASW,.

35. . With reference to para 5(20) of the OA, the Respondents

submit that it is a fact that the DPC for the year 1980-89 and

1990 were not held as there was proposal with the Ministry that

8 new post of JSW should be created between SA I(Group*Gt post) to JsW
(a group 'B* post) before thqge Group *'C' employees are promoted

to Group *A' post hence these facancies were not released., However,

finally 120 post of JSW were created and DPC was firgt held 4in

0.’2..
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1991. Hence there were no'vacancies of promotion ffom

SA I to ASWe

36. Witi reference to para 5(21) of the OA, the respondents
submit that it is not denied that applicent has the required
service and has passed the direct final examinstion which is

a pre-requisite for the post of SW wut the applicant could

| not make the grade even while giving one ﬁegreo above that the
;unequals'i.e. SA Is in the AGR's but he could not make the grade
.hence the applicant could not e promoted to the post of ASW
 (Regular) and until a person is promoted as ASW he can not

;cléin promotion to the next:past of Surveyor of Works,

_37; With reference to para ! TR 5(22) of the OA, the
respondents subnit that it is totally denied that applicant has
not been considered alongwith his juniors who were working as

SA Gde I but even after giving the extra benefits as per directions

of Larger Bench CAT Hyderabad and Supreme Court directions in

the case of SS Shombus and Others Vs Union of India, he fziled
ta make the grade hence the claim of the applicant is not

tenable.

38, Wifh reference to para 5(23) of the OA, the respondents
subnit that it is desired that the applicant has not been given

the benefits as per the Rules bnt he has been given extra weightage
in the ACR's grading as per Supreme Court judgment as mentioned in
reply to IaraC§E22) hence the judgment referred in thig paragraph

is not applicable in this case.
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39. = VWith reference to psra 5(24) of the OA, the respondents
submit thet-it is presumption of the applicant that DEC has
not considered ‘him as per the CAT larger Bench nyderabad and
Supreme COurt directlone. But on receipt of direct;ons of

| these benehee a review DPC was held in the Union Public Service

| Gonﬁissioa which considered? the'applicant alenéwithfsome other

 similariyy situated persoms, Wut he could not be selected by this
Review D?G for Regular promotion to ASW,hence allegation is

- ‘baseless and unfounded and nncalled for.

40, With referenee to paragﬁﬁés) of the OA, the ngepoadents‘
submit that in case the applicant waev not satisfied with DEC
flndinge he had open option to file a eontempt petition in the
1arger Bench CAT at Hyderabad or in the Supreme Court, which
applicant did_not do, but he has filed a fresh application in
the Hon'ble Tribunal which is not malntainable being all the
eoint brought out in thes OA have already been discussed argued
and decided, Since applicent has failed to follow the
ceurt Procedure and hag: &af?ﬁ;;) delayed to file at contempt
petitlon with in the stipulated time hs hag got no right
to file this OA at this belated stage and needs to be diemissed
as‘nost of the matters referred to have already Eeen discussed

and settled,

41. With reference to para 6 of the OA, the respondents have

not denied in view of their reply to para 5(18) no further comments

S
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42, With reference to para T of thelﬁA, the respondents

‘eubmit that the applicsnt has filed similar cases in two

other CAT Bench vide OA No.535/90 and 536/90 in CAT Bench,
Mumbai and another OA N6.1712/94vi§’cAT Principle Bench
New Delhi raiéing the similér issues which matters have
Ween decided and settled hence applicent should be

prosecuted for filing this false affidavit under the

'”ﬁerjury of law of the land.,.

43, ~ With reference to para 8(a) of the OA, the

respaﬁdents subnit that the respondents will produce the

Review DPC Proceedings in whiéh applicant hag been considered |

by UPSC in review DPC.

44, With réference to para 8(®) of the OA,'the
respondents submit that the( "<+ = = *=ag naps BN

respondents have given him full chance to be considered
for promotion to the post of Regular ASW but he failed

t0 make the g:ade hence claim is not tenable.

45, ‘With reference to para 8(e¢) of the OA,the Respondents
submit that since the applicant could not make the grade as
per the DPO norms and was not considered fit for promotion

to the post of Regular ASW, he ecan pot claim any pay and
allowances for this, being applicantvnﬁt eligiblevar any

benefits.
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46, With reference to para 8(d) of the OA, the

rééﬁondents have not dgnied the same,

47. With reference to para 8(e) of the OA, the

' Respondents submit that the Respondents pray that cost

litigation to be awarded to respondents as'applicant is

trying to waste the time of this Honfble TPribunal as vwell

as the respondents,

48. With reference to paras 9 to 11 of the OA, the

Respondents havé no comments to offerQ

49. All statements, su‘missioné and contentit;ns |
of the applicant in this application which are contrary
to and inconsistent with.what is staeted hereinabove
ark denied as if each sﬁch statements, submissions and

contentions is spécifically get out herein and traversed.

50, The Reépdndents hereby crave,leave of this
Hon'ble Tribunal to add to, amend and alter this written
statement and algo to file relevent documents if found

necessary during the proceedingé;4

) (L
Jovernment Standing Counsel Maj

- CAT Mumbdi ' 0££2”S0 I(Pers)

" Qffice of the
ef Engineer
Southern Command
Pune -~ 1
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VERIFICATION

I, Maj Rakesh Shemma, Offg SO I(Pers, _-orking in the
office of Chief Bngineer, Southern Qommand,Pune -1

do hereby solemnly affirm and state that vhat is

stated in paras 1 to 50. ig true to my kmowledge and

that I have not deliberately suppressed any material ;;2%5;////
This verification is signed by me at Pune on this Z

day of 4% June 1997.

0£2g SO I(pers)
0ffice of the

Chief Engineer
Southern Command
Pune - 1 '



