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fPer: B.MN.Bahadur, Member (8033
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P Aoplicant
Respondents

The Applicant in this case, Shri Haridas Jadhav zeeks the

relief 4rom this Tribunal, in substance,
setiing aside of the punishment order and

imposing punishment and upholding punishment

?
=

for the gusasshing and
sppellate
respectively agsinst

-y o3
Y

order

‘.
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him. The Appellate Order is dated 14&.4.1995, (A.7) and the

penalty Order {(di=miszal) is dated 13.12.1993 {Eu.C). The main

grievance of the Applicant i= that the }nguiry has been carriedg
put in an arbitrary manﬁer, and that there were maﬁy procedgural
lapses, and instances of denial of reasonable npgnrtunity.' The
core point made in this regard iz that the prime witness {(Shri

Hada} was not examined and that his evidence wasz crucial as it

¢ ,
was the only relevant evidence iethe facts and circumstancez of
the case.
2. The Applicant also aileges that his Appeal has not been

considered properly, and that the penalty of dismissal 4or  an

attempt to commit theft is suireme, specially because no evidence

was really available.

3. | The Applicant who was ewmploved as Tractor Driwver  in  the
Ordnance factory at Asbernath, had been detailed for duty at
Inspection Bungalow on 2.9.1992. wdhile returning from duty  on
the relevant date, some materisl was found concealed igéhe tool
box {of tractor), on a surprize check made, and thi= had resulted
in the Inguiry and penaltiy, as described above;

4., The learned Counsel for the Applicant argued the caze of
the Applicant. in detail, and made the point thatvthe entire.
sequence of {facis shows that there was only the éiscé&ery of  the
materisl tinpots eic.) but thers was no evidence tﬁét these were

stelen by the Applicant. Applicant was unaware of its existence.

It was strongly argued that that the only and prime msaterial

oL

witness available wviz., wmitness MNo.d4 Sepovy B Hads was dropped,

il

and this weakens the case of the Respondents, totally. Furthe

5

*
the reasons for not producing the said witness {page 37) are not

at all convincing, and the stand taken by the Enguiry, Officer in
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gara & éf the report was dewoid of msrit.

S. . The isarned‘ Counsel  eeiterated  the points wmade in the
G.A., mentioning that appellate authority’'s ordec is ot sigred
Gy the Csﬁpetent authority, thus making the order bad in faw and
viclative sven of instructions of Govt. in this regard.  Learnsd
Counsel cited the following cases in his suppovrt (LY D D.FP.E
Luthra ve., UOI 1988 (8) ATL 815 (2% Ratneswar Karmslkar vs. UOI
AISLT 1998 (2) CAT 138 and (%Y 5.C.5harma vs. UOI AISLJI 1778 (3}
CAT Z78.

&, The defence of the FRespondents made in the Writien

Statement is that a check wmas made on the Tractor which, was

being taken out on return, by Sepoy Bhawarszing Hada, and during

such check 3 brass ingots were found concealed in cotion wasite,
in the tool box under the driverfs sest Q? the tfaitﬁ}. The
procezs of Inguiry and placing of Qgp}icant under suspgnaian
w.e.¥, 2.9.1992 i= then deccribed, in detail, and it - is stated
that  full opportunity  has  been provided to the Applicant to
defend himself, and that the process of Inguiry does not  suffer
on either procedural  or =substantial grounds. It is stated that

witness as  he wmasz noi

i

in

Sepoy Shri Hada could not ke produced 3

available, and this 4facit did not in  any wmsy prejudice the

“Applicant in proving his  innocence; nor  8ig it witiate  the

proceedings in any manner, & alleged. 1t is further stated that
the charges were establizhed adeguately, with the help of

prosecution witnesses, which included the Security Personnel, who

had knowledge of the faciz {para 10 of Page 1200,

/oA
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7. 1t is also averred in ithe Qritteh Statement that tﬁe
Appellate Order is just and proper and that it is made by the
Appellate PAuthority, aéter. considering all facts, and after
niving a personal hearing to the Applicant.

8. frguing the case on  behald .n{ the Respongdents, itheir
learned Counsel, Shri Bavi Shett?,vfar Shri Q.M.Ehetty, aseerted
that the Tractor driwver iz in charge of the Tractor and thas
implied hiz responsibility in the dizcovery of the material in
ihe tool box, as described. Shri  Shetty contended that Sepsy
Hada has given a statement, and that there was nothing more that
could be said in evidence. The =aid Shri Hada was iransferred to
Delhi, and could not be made available. Shri Shetty argued that

the npon production of  this  wiiness  held no prejudice to the

1

tate of Tamil Nadu vs. Ferumsl [IF9%

f

fpplicant. The caze of |

[

80T L&S  1298)) was cited by Shri Shetiy in support of these
arguments.

. Shri Shetty al=o dealt 'with the grievance of the
applicant regarding non-signing of the {irder by\the fABppellate
Authority, and made the point that as per Rule 24 (i} $ii}  of
C.C.5. £CA Rules, the Member of Ordnance Factory Board (OFB) is
above the G.M. and therefore 5 decision taken by the ﬂembef  wa5
perfectly in order. Originsl file Mo BRIRANEPSET G2 wmas produced

for perusal of the Tribunal by the Respondent’'s rounsel who cited

K

the rase of Saini FIS9F {7} SC SLJ FIF3. He concluded by saying
that if he =o wishegd the Applicant couwld have called Sepoy  Hada,
as hiz witness.

8. Briefly rearcguing the case the learned Counsel  for

e

Applicant Shri  S.P.¥ulkarni, rontended  that he case law by

learned Counsel Bespondent wmas irrelevant, and not applicable.

VRN
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Only one perszon had seen the Applicant and he was not produced as
witness. He could have been essily made swailable as he mas only
trancferred to Delhi and without hise svidence thiz wmas & case of
"no evidence.”
ii. e have seen a1l the papers in the case, including the
original 4ile submitted and h#ve perused the case laws ciied and
ai}‘mther papers. We have considered the argumenis  made by
tearned Counsels on both sides.
iZ. The 4first point relastes 1o the evidence with specisl
emphazis on the argument thai the ﬂne’anﬁ~ ocnly cCruacial wiitness
wasz not cited and his evidence not brought on record swen though
he could easily be awvailable. Me are not assessing here  the

] .
evidence gper se but iﬁthe $acte and circumstances brouwght out and
the arguments raised it iz clear that Shri Hada'= not being
brought out as a witness will need to be gone into carsfully. It
iz clear that he was & crucial witness and the only one present

at the time of discovery of the ingois, and in fact had made the

csearch himself, WMithont a doubit, therefore, he is righily 5

crucial witness. 1t is alen proved that none of the other
witnesses have the the =ame position as his) $ince the others

were not  present at the tima.gé detection. ?hu%/;t goes without
caying that the dropping of Shri Hada as 8 wilness raisec crucisl
guestions. it must be noted in  this connection that the
allegedly stolen material were found in a3 tool box whiahvwé;ﬁﬁgt
locked and not o the person of the applicant. Thus, the
guestion of conscious possession srises and it will ﬁave to be
conciuded that the Bpplicant was noi in conscius  possession  of

the a}legéd stplen articles.

5. it

beds

= also worth mentioning that before the alleged
stolen articles wmere recovered from the'ﬁ%m% boe of  the Tracior

oo rf
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Lo

ignots are not ddentifle sparhment.,  A11

these circumstances, leads us to conciude that the Applicant  was

not  in consciopus possession of alleged stolen brazs ignois, and

o [
the alleged ignotsz were not proved ito be the Lostolengant .
o
i4, "1t iz also clear . that the reason for non production of

Shri Hada is not at all conwvincing. He had only been iransierved
to Delhi, ang hence could essily have been produced 3% & witneas,
This alsno femains asz a maior flaw and thEz@atia decided b? this
Tribunal in the case of S.0. Sharma and Dr. D.F.5. Luthra are
fully applicable to the preseni caze. The non praductian of this
witness badly hits the case of the Respondent.

is. e

o

re conscicms of the fact that  in Departmental
Enquiri&a}the standard of prood reguired is not the same az thatl

of criminal casez  that i

in

. to say beyvond reasonsble dombi. The

act that

by

evidence on record - awailable only prowves the

the applicani mhn wmas  driser of the said Tractor wass found in
}
. . in . .
possesion of brass ignots | hiz tractor tool box, which was  not
locked and his statesent recovded on the spot clesrly suggesis
that after taking charoe of the tractor he has gong ic ithe toilet
and when be returned thereafter, when the itractor wazs  searched
a

brass ignots  were found. Thus the svidence on record sven 1§ it

iz accepted it has to be conawliuded that the Applicant waz not

guilty of the thefi of brass ignots and not in possession of the

stolen property.Thus it is 3

m
o
n
m

of no pvidence.

14, The Learned Counsels  for RAespondents have sought support

1
. CHEE. It

n

froun the case of T.N wa. Ferumsi. We have seen thi

iz held that authorities ars bound to zupply only relevant

documentz and not sach and every document asked for by the
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delinguent officer. Al=p that it is the duty of the Tribunal to
record & %ihding whether non supply of 3 &artituiar dmtﬁment haz
prejudiced the case ot the defendant. - Mews ip wiew of  the
dizcussions above, it is ;lear that the ratio cpttied here iz pot
spplicable. Thiz is not 8 CasE of a document na£ suppliied. It

the case of a crucial witness not heing CYros% suamined and i

[

i

fact the only crucial wilness. Certainly and without doubt, this
o

has resualted in érejudiqg_\ tr the applicant in this casze and ihe
: J
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relevant case 13 ewheﬂre irm +h~ present order -

17. In wiew of above dizcussions this O.A. iz hmersby allowed

and the impugned agge}late' Order 165.5.1995 and penally Grder

{Diz=missal) dated 13.17.1997 4Ex.C) are =gt aeside. In regard o
ponon M‘/) .

the relief sought at g 4icy & éﬁ% e hold that these are multiple
in’

g the Orderz =& 1ihe 0.5,

1]

ol

1}
pet
-

ik

reliefs angd in wiew of thi=
2887 QH already mads Oon 17.18. 94 the matter stands conc lugded
in this respect.

ig. No orgders as 1o rosis.
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S.L*Jum} , ‘ | {B.N.Bahadur /g /9/2.019

member {37 Membeyr 183
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1.  8hri S. K. Mohanty,

CENTRAL ADHINISTRATIVE TRIBUNAL
MUMBAI BENCH '

C.P. No. 93/2001 IN 0.A. No. 86/96. « . . |
zoo;

 Dated this Frfdag;”the 4th'd@y of Jabdarg,‘

" CORAM - : Hon’ble Shri Justicé $.'kashft; Vice~Chairman.

Hon’ble Shri B. NfﬁBahédqr,vMember (A).

L S

‘Haridas Dattu Jadhav ) : '57.._ iv, . Applicant.

{By Advocate Shri S. P. Kulkarni)

" VERSUS

General Manager,
Ordnance Factory,
Ordnance Estate P. O.,
Ambernath,

D7sb Thane - 421 502

2. ; Shr7 S, K. Dagar,

© Works Manager/Admin. ;e
Ordnance Factory,
O.E. Ambernath Post Off7ce,
Dist. Thane 421 502 ‘ _ . e
(A7Yeged) Contemnor ' B e - Respondents.

-(By Advocate Shr7 R. R Shetty '

for Shri R. K. Shetty}

_TRi'BUNAL 'ss ORDER ¥

~ This Contempt Petition has been moved . impleading S. K.

. Mohanty, General Manager,vOrdnanée F%ctory, Ordnance Estaté p. 0.
. Ambernath, Dist. Thane, to whom not7ce »was 7ssued by us on

v74’09'2001 to the effect chat przma fac7n t case is made out. for

v

W77fu7 d:sobed7ence of the order dated 18 10. 2000 passed in. O, A

No. ' 86/96 A(Har7das Dattu Jadhav V/s Union of Ind7a & Others)

| ».’M |
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We did not 7ssue not7oe to S K. Dagar, Works Manager; Ordnance

Factory, Thane. | we *are. 1nformed bnat S.- K. Mohentfgbecameu

- -

Cha7rman, Ordnence Fectory, about a year beck andothe'~orQer twes
to be given effeot 1f at alil, by the present»GeneraJ.Manager,

_S.P. Ja7n. " Under surh o7rcumstanoes, no nof7oe could be. issued o
‘to S. K. Monanty and ' the - C.P. aga1nst S K. Monanty fa17s.
Not7oe to S K Dagar has not been 7ssued at all and the C.P.
aga7n=t h7m 75 a]so 77ab7e to be d7sm7ssed |
2. wWe may aISo point out that the order passed in O A. on

18 10‘2000 '75 eubject matter of erb Pet7t7on No. 4512/2001

,,ﬁ' Un7on of Ind7a & Ors. V/s. Hartdas Dattu Jadhav wnere7n fo?iow7ng

R F

i7nter7m order has been granted by the H7gh Court of JudTCature at

Y

-

Mumbai.

»

"Interjm:Order41n,terms“of prayeﬁ-claose (c)”

Though a copy or Wr7t Pet7t7on has not been- filed but )
Counse7 for Contemnor Respondents has produoed h7s offvce copy of
Wr7t Pet1t7on where7n prayer (c) reads as fo??owe {
Tnat pending the hearing and f7na7 d7sposa7 of
this Writ Petition, the portion of the. interim .
- . .order dated 18.10.2000 passed by Hon’ble C.A.T.,
B VA Mumbai Bench, Mumbai, be kindly ordered to. ' be
4’ : : stayed in the 7nterest of. Just7ce.' S
In v7ew of the sa7d order of Hon bie H7gh Court the .
Aorder passed 1n 0. A beoomes 7neffeot7ve durvng the pendenoy of

jnter:m order of the H?gh‘Court.

Under such circumstances, .the Contempt Petition’feiis.-
‘The Leerned'CodnseI:for’Applicent points-out 'that~ in case ‘the

Cpeeded T o - n', .



.Page No. 3 . X - . Contd..C.P, No. 93/2001

“Applicant suéceeds'pefore the Hdn’b?e High Court and the'order 1s B

not given effect, then the- Recpondentc w7]: become 77able for

“wilful dfsobediénce of‘the Oﬁder. We do not want to express any

opiriion on this  point at this stage. In case. any wilful

disobedience after passing Qf the order by’thequn’b7§>H1gh Court

takes piace,.théh it is a7ways‘oben for the aﬁp?ﬁpént*to apbrqach

.appropriate forum for redressal of his grievance, if any..

Contempt Petition drsmvased and notice to S K. Mohanty.

i

d1scharged .
(B: N. BAHADUR) . - SN " - (BIRENDRA DIKSHIT)
MEMBER (A). I - VICE-CHAIRMAN.
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