BEFCRE THE CENTRAL ADMINISTRAT IVE TRIBUNAL
MJMBAI BENCH

OOAO O.A. & O.A, A

f\’cno.m(cé , this the i\”bayof /7’7@9/(‘\'1997’ '

Q
2

HON'BLE SHRI B.S.HEGDE,MEMBER(J)
HON'BLE SHRI M.R.KOLHATKAR,MEMBER(A)

0.A.803/96

1. Suresh Mishra

2. M.Thirumaran _

3., Uma Shankar Mishra

4, Phanindra Paﬁdey ?

%, Nihal Dass

6. K.Chandra Mouli

7. Shrinivas Rai |

8. S.Srirama Desikan \ .
By Advocate Shri D.V,Gangal .. Applicants

=Versus~

1. Union of India
through
The Secretary,
Ministry of Communication,
Sanchar Bhavan,
New Delhi - 110 OOl.

2. The Chairmjn,
_Telecom Cammission,
<& Ministry of Communication,
Sanchar Bhavan,
New Delhi - 110 OOlL.

e — &

8. The Secretsary,
Department of Posts,
Ministr'y of Communication,
Dak Bhavan, New Delhi - 110 OOL.

4., The Chief General Manager, -
Mahanagar Telephone Nigam Ltd.,
Telephone House, Prabhadevi,
Dadar, Mumbai - 400 028.

i %. The Chief General Manager,(Telecom)
e . Maharashtra Circle, G.F.C.
e Mumbai - 400 0OL. " .. Responderts’
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2. In this O.A. two Junior Accounts Officérs

working with MINL and two Junior Accounts Officers

working with Chief General Manager Telecom Maharashtra

Circle have prayed as telow ¢

*(a)

(b).

(c)

(d)

That this Hon'ble Tribunal may be
graciously pleased to call for the
records of the case from the respon-
dents and after examining the same
issue a Writ of mandamous directing

‘the respondents to implement the

decision of the JCM dated May,1994
and absorb the applicants as 5AOs

with the respondents telecom wing;

To hold and declare that the declaration
given by the applicants before posting
as JAOs to the effect that they will not
claim for absorbtion or permanancy in
the telecam wing of the communication
Ministry nor claim seniority in the
postal wing is voild ab-initio;

To hold and declare that the threatening
decision of the respondents to repstriate
the applicants back to the postal wing is
arbitrary, illeg3l and deserves to b#
quashed;

To hold and declare that the OMg dated
15/12/90, 24-8-92, 30-5-94, 10-8-94 are
void.*

The OM dt. 15-12=90 at Annexure A.3 is a circular

intimating requirement of services of suitable

off icers an transfer basis fbr the post of Junior

Accounts Officer in the Ministry of Communications.
The O.M. dated 24-8-92 at Annexure A-4 deals with

filling up of some posts of Junior Accounts Officers

in the Department of Telecammunications on deputation

bagsis. In para 2 Mk

;ly;fkis stated ag belows

" "Officers who volunteer for the post

. .5/-
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will not be allowed to withdraw their
names later.®

Under the period of deputation it is mentioned that:

®*Initially for a,pégiod of one year;
likely to be extended upto a maximum
of 3 years." '
O.M. dt. 10-8-1994 is at Annexure A-ll,page 41, which
is an order of appointment for filling up of posts of
JAOs in Department of Telecam on deputation basis

containing 117 names and xx para-5 of which reads as |
below 3

“5.Before relieving the officials, a decla-
ration may be obtained from them to the
effect that the posting as JAO is purely
temporary and on depuration basis and they
will not have any claim for seniority in the
parent cadre in respect of the services
rendered by them in Telecom nor they will
have any right for permanent absorption in
Telecom.® impugned memo is concerned that the
It appears s¢ far as the remaininq /- to memorandum f:ferer..o
dt. 20-5-94 and not to memorandum dt. 3G-5-94 and the
same has been filed by the respondents in their written
which is
statement /. again/on the subject of filling up of
posts of JAOg in Departmeﬁt of Telecom on deputation
b3sis containing 72 names ' para 5 of which reads
similarly to the memorandum dt. 10-8-94 referred to

above.

3. The applicants contend that they have been
appointed either on transfer basis or on deputation
basis. However, beyond stating that they have been
appointed on transfer basis and enclosing a copy of

O.M. dt. 15-12-90,at Annexure A-5,page 32 on the subject
of "Appointment of Junior Accounts Officers in the

Department of TolecOmmunigéﬁid@a on transfer basis®
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there s nothing on record to show that any of the

applicants have been appointed on transfer basis.

Further it is seen frem | Annexure A-3 to the application "“

in which particulars of 8 applicants have been given thgt RS

a}l the applicants are admittedly on deputation basis Y
between

who had joined the department on different dates ranging /
24-2-93(applicant No,2) to 8-12-95(applicant No.8)
and the rest of the applicants have joined on

deputation basis on the dates falling between these

¢two détes. The applicants contend that when the
department had requiremént of large number of JAOCg
they were taken on deputation but the deputation

i 857 pans

u

terms are arbitrary and unconsciable and the applicants, )
bargaining fv
who were in a weaker/po.e.ltion, had no alternative

but to accept the same, But the applicants having

served with the department for @ long time have been
threatened with repatriation, that the appliant

A LW N B g e L Tk

have full experience of working in the Accounts

department of Telecom wing, that the examination in Tele‘;i;g
{2 identical except for aminor change, thati/fthey 3
are_s/t;tgtued to undergo @ further examination xxxxxx :

e peien w b Pa LA,

they are willing to do so, tht 1in any case the
Tribunal should hold that by operation of the rules
they have become members of the Telecam Accounts

Service xxx that respondents do have requirement of
) Y ! ents

additgonal staff, that réspend/ -have stopped - --- - - -~

repatriation of some officials vide order dt. 22-11-95

en absorptien
@t Annexure A-l and finally that a decision/was taken

in the JCM meeting dt. 16=5-94, Applicants have not

i of| 5

filed/copy of the minutes but they are available w¥th

the written statement of the respondents and the same

are reproduced below $
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*The Employees who are on deputation in the ?
Junior Accounts Of ficer cadre of Deptt. of |
Telecom as on date will be considered for N
absorption as one time medsure provided -
they are willing to be posted anywhere in the |
country. The steps for necessary amendment of
RRs would be_undertaken immediately. However,

the absorption will commence only after the
results of the part 11 examination held in
Feb.94 are declared and the officials selected
. are posted to stations of their choice.®

’ Lo - 'has .
4. - It sppears that subsequent JCM / since modified
above -
the(decision but the applicants contend that the
modification effected xxxxxxxxxxxxxxxxx have been
challenged by the applicants‘union and for this purpose
correspondence exchanged with the Chairman of the
Telecom Commission is annexed at page 76 and 77. The
contention of the applicants is therefore that the
: treated as
subsequent decision cannot be/a JCM decision and the
. - -  Dated 16/5/94

original decision of the JCW/is bidding and the

Tribunal should therefore direct the respondents to

implement the same.

5. Respondents heve OppOsed'the 0.A. According

to them the applicants are employees of Postal depart-
ment and by choosing to came on depdtation to the
Telecom Department they have benefitted because Telecam
department is an expanding departmewtﬁ;éﬁfbetter chances
of promotion. Respondents contend that the set of Rules
for the staff of the Telecon wing are quite separate.

The rules for the Postal wing are called Junior Aédbunts

Officers Service, Postal Wing(Group'C') Recruitment

Rules,1977, and the rules for Telecom wing are called -
Junior Accounts Of ficers Services,Telecommunication |
Wing (Group C) Recruitment Rules,1977. The former is
GR 546 whereas the latter is G 545, The RT =~ |

e g A o wa w e }J

Department wos bifurcated in 1985After bifurcatio

!
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both the departments began to conduct JAO Part.l and
Part-Il examination for their needs separately. The
syllabus of the JAO examination and service conditions
of both the department of posts ar?f‘ftiﬂ?fﬁ e
different. In the postal wing the services in the

grade of JAO ar;?;ircle basis whereas the services in
the telecom wing are attached with all India transfer
11ability. During the year 1989-1991 due to fast’
expansion of the department a large number of vacancies
were credted in the cadre of JAO and department
rescrted to filling up of these vacancies by wiy of
depuration which is an approved mode of recruitment

in the Govt, departments. According to the respondents
the applicants have concealed the fact that they had i
qualified JAO Part-1I examination with 'postal syllabus
gk and have legitimate right of appointment as JAO

in the department of Posts only. The syllabus and
services of JAO Wkw between two wings are not
interchangeable. It is conceded by the respondents
that in the meeting dt. 16=5-94 the unions were

consulted of which the minutes were as reproduced above.

Bu’c subsequently the circumstances have changed because
threw
the departmental examinations / up a large number
2

of candidates. Therefore a meeting was held on
29-11-1995 also attended by unions xxx- when the ,

following decisions were takens

®(a) No JAOs on deputation to DOT will be
absorbed ;

(b) No persons will henceforth be taken on
deputation to the cadre of JAO fran other
departments as DOT is in a po-ition to
meet its own requirements;

(¢) The JAOg who are already on deputation
in DOT will be repatriated on completion
of their tenure; ?ahe few deputationists

, whose repatriation orders were recentl Y
-\\ deferred would be repatriated by March'96."

S Counsel for the respondents waild therefore contend_

et 5Tt he—d ¢ 1sions taken in the meeting of the earlier
JCM have been modified by the meeting of the sdhsequent
. .9/.
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JCM and it is in the light of this latest decision

—— e —

that the dqpartment is required to repatriate Junior
Accounts Officers taken on deputation from the Postal
side to their qp parent cod;‘e.

6. Respondents have further contended that
deputationists have no right for permanent
absorption. In this connection they have cited

the decision of Bangalore Bench of CAT in O.A. No.1895/95
decided on 19=12-1995( Snt .N.Nagalakshmi vs. U.0.I.) =
The . question before the Bangéloreﬁenc,h w2 $ AXRXXK
whether the officer had any right to continue in
thepost which she held purely on a deputation basis.
The Bangalbre Bench held that there is no such right
and the application was dismissed. Respondents
therefore pray thatL:::SO.A. may be dismissed.

7. ' M.P.N0.796/96 was filed by All India RT
Accounts and Finance Service Officers's Association
and 20 individuals representing promotee officers

of the department of Telecomnunication XxxxXXXXXXXxX
The Misc.Petitioners sou-ght leave to join them as
interveners. MP was allowed and the OA. was amended.
T The counsel for the interveners has adopted the argu-

- ment of official respondents.

8. We may first consider whether the terms
of deputation can be regarded asunémiﬁ,l'eam
whether the applicants have a right totremain on
deputation till they?%ebsorbed; The applicants rely on
Central Inland Water Transport Corporation Limited
and another vs. Brojo nath Ganguly and another
reported at 1986 ATC 103, That was a case of termination. i
N \ o There was @ term in contract of empl oyment asfalso—s'or\f-:lce |
= = - ————puyleg of the-company-provid-ing for-termination of services - i-

e 8 Pt —

of permanént employees without assigning reasons on

1
1
i

[ ]
three months® notice or pay in lieu thereof on eithsr side

o .LO/-
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Hon'ble Supreme Court held on facts that such 8 term .
{s unconscionable, arbitrary and opposed to publ fc
policy and was void under Section 23 of Contract Act.
In our view that judgment has n& application to the
facts of the present case. That was a case relating

©of permanent employees.
to termination{ This case relates to deputation.

It is well :ehtat1ed})l;lytatthtonjtuiig%ser&ave e Wom pre 20scrpEion
Supreme Court xxxxx in Ratilal B.Soni and Ors. vs.

State of Gujarat and others, 1990 SCC(L8S)630 where. in
para-5 the Hon'ble Supreme Zourt has held that

®The appellants being on deputation they could be

reverted to their parent cadre 38t any time and they

do not gft any right to be absorbed on the deputation »
post.® Ratilal B,Soni's judgment was relied on

by @ division bench of this Tribunal in R.Vidyadharan

vs. The Hon'ble ChairmanCAT & Ors,1994(2MIJ 562 and

to the same effecgfihe decision of the Bangalore Bench

in kg mgalaksd“i'?casc %hie,eddep%tatio e)tws derenomal terms
do not consider that the various OMs challenged

by the applicants containing deputation terms

vide para-2 .
reproduced by usp/suffersufrm any infirmity.In view ef latest

/. decision of JCM, the guestion of any directions to abserb
apg}icants %S no%heré?%re required to consider the

contention of the applicants regarding constituticn

of the Telecom Accounts Service and the averments

of the acplicants that by operation of RuleSespecially
Rule 5 of the GR 545 relating to Telecom Wing and
Rule 8 dealing with departmental examination the
applicants shbuld be declared to have been members

of the Junior Accounts Officers of the Telecan Wing

-,.Il

and that therefaorethe distinction betwesn

services of the Telecom wing officers(intervenors) é
and the serﬁices of the Postal Wing officers(applicants) )

is discriminatory and arbitrary. S PR AU

.o Oll/-



10. Rule 5 of GSR 545 defines Members of the

Service as below 2

(a) Junior Accounts Of ficers appointed to the
Posts and Telegraphs Accountants Service
of the Posts and Telegraphs Bepartment
before the commencement of these rules,
from the date of such commencememnt ;

it il e s M N, .

(b) Junior Accounts Officers appointed to the
Posts and Telegraphs Accoumtants Service
-on and from the commencement of these
rules and before the notified date, from
the date they are so appointe;

(¢ ) Persons appointed to the service on or
after the notified date, fran the date
they are so appointed.

According fo the applicants they should be considered
“to haveﬁzﬁzointed to the Services in term of Rule
5.C because both the services have identical syllabi
and in terms of Rule-8 telafing‘to departmental
examiration Postal employees who have passed Part-I
of the Departmental examination of the Postal Wing
are required to be given option to appear for Part-1I
of the departmental examination of the Telecor Wirg
and no such opticn wis ever given to the applicants.
So far as applicability of Rule 5 is c oncerned the
applicants have not enclosed any letter of appointment
/Qppointing??eo.%he JA?;%giziagfﬁing after the notif ied
date;ithe né&ified date in this case being 15-4-1977.
| The counsel for the applicant would rely on the
Supreme Court judgmeht in the case of S.S.Moghe
and Ors. vs, U.C.I. & Ors., AIR 1981 SC 1495, This | i
case dealt with freming of service rules for an ' |
organisation initially which was temporary viz. Aviation

{ i
Research Centre and the Hon'ble Supreme Court had'observed [’L
’ 3

that "When a new service is proposed to be constituted

C e

by the Governmment, it ic¢ fully within the competence
of the Govermment to decide as a matter of policy
9912/"’
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the sources from which the personnel required for applicants:
This judgement does not help the /

manning the Service are to be drawn.® /It is contended

that same of the applicants are servingﬂin MINL and

in respect of MINL no recruitment rule are framed and

and all employees are on deputation' that employees

from Telecam Wing as well as Postal Wing are on

deputation and therefore the employees from Postal wing

: xix;x_gxixxixxixxxggxxkxxxxxixxxxxxxxxxxxxxxxxxxx'xxxxx

haveas much right to form part and parcel of the

Telecom Wing. To consider this aspect we re‘er to

Branch Auditor's report filed by applicants themselves

In para 6(xiii) it is stated that MINL does not have

employees as its staff are on deputation from the

Department of Telecommunications and the employces

State Insurance Act,1948 @ould not be applicable to

the Mumbai Unit.

11, However, this only talks of the employees

who are on deputation from Telecommunication Department
Admittedly the employees 6e:a not belong to Telecommunica-
tion department but they are/from ﬁ%g%?f department.

It is not disputed that Postal Department and Telecom
department were separated from 19858(Therefore the

question of V‘treating the applicants and interveners i
on par drﬁce;’not arise as 'they are different classes

after 1985. There 1s also no question of discrimination

in terms of Article 14 of the Constitatton of India.

12, The applicants-however contend that respondents
have been issuing circulars making open JAO Telecom
examination to the employees of the Department of' quts
in connection with which a circular dt. 22-1-92Thad be=n
issued. However, on this point applicants have also
onclosod a subsoquent ckrcular dt. 21=492 which has -

- gy et oW

also been enclosed b;;tha ’-‘rees"'ﬁg‘m?“ n‘?p%ﬂh‘feaﬂ‘ﬁ as

S —
o 013/.'
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"the position. Para 5 of the judgment clarifies the

-3 13 -

*In continuation of this Directorate circular
letter No.3-10/92 E/699 dt. 17-3-92 on the
subject cited above, I am to state that the
Deptt. of Telecom have made the following
clarification in .  to the making the JAO
(Telecom) exam ppen to the .employees the
Deptt. of Posts. '

Since the syllabus for both part-I& II

of JAO(P) exam are different from JAO(T)
exam. Postal Employees who have qualified
in the JAO Part-I Postal Exam. are not
eligible to appear in JAO Part II Telecom
exam, All the Postal candidates in question

must appear for both the Part I and II of JAO

Telecom exam.

A copy of the syllabus for the Part-I & II
of the JAO Telecom exam is being circulated
separately along with DE Section(DOT)
circular for the Part-I exam.

JAO Part I Telecam exam for the employees
of this Deptt. will be held fram 18th
Sept, to 20th Sept.1992. The exam circular
is being issued separately by the DE
Section of Dept. of Telecom.

Pending 8 final decision to take JAOs on
permanent sbsorption basis the Dept. of
- Telecom will continue to take JAO Part-1I1I

(P) exam passed candidate as JAO on deputation

basis only."

Fram the above it is very clear that Postal employees

el
are required to pass both Part-I and Part -IV%xafh -

tions as per the latest decision and that it is not true

that the syllabus and examinations are interchangeable.
the decision in
On this pointdhOwever/the case of Sunetra C.Tare and

Ors. vs, U.O.I. & Org,(0.A. %62/96 decided by this

upreduced 4"
Tribunal on 4-12-96) wisalse /ybefore us. That was

a case in which a Postal employee had sought a direction

of Telecom to postal employees
o give an optior/to appear for the Telecom wing

zoxmination. The Tribunal in that case had examined

whole situation and the sdme is reproduced in f 11
ulls

* 014/.
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®*5. Similer affidavit has been filed on
behalf of Respondent No.4 and 5 by
Assistant General Manager(Legal )working
under the Office of the Chief General
Mznager(Telecom) Maharashtra Circle,
stating that prior to bifurcations of Postal
and Telecom wings into two departments
Exam for the post of JAOs were controlled
according to Recruitment Rules of 1976 which
came into force w.e.f. 1«4.1976. It is true
that under Rule 8(2)Part-I of the department
exam shall be common to both the JAOs in the
Telecom Wing and the JAOg in the Postal Wing,
and under Rule 8(3)(a) any person after
passing Part~I of the Departmental evam may
exercise an option to appear in Part-II of
the departmental exam to be held for the
JAOs in postal wing and the options once
excercised shall be final. However, after
bifurcation 4into two wings viz. Department
of Posts and Department of Telecom Rule 8(2)
and 8(3)(a) were amended which were notified
by letter dt, 12-12-1986 which runs as
under 3
*3(2)2-Persons of Department of Telecam
shall be eligible to appear in Part-I
of the Departmental Exam for the posts of
the JAGs if they have rendered 3 years of
cohtinuous service
8(3)3~ Any person who qualified in Part-I
of the department exam(including a person
from department of Posts) who had exercised the .
options to appear in Part-II of the
departmental Exam in the Department of
Telecam, bafore the commencement of amended
Lules shall be eligible to appear in
Part-1I of the said Exam."

By virtue of the bifurcation of Postal and
Telecom wings into two separate and independent
Departments viz. Department of posts and
Department of Telz=com, the privilege was
extended ﬁnl .10 those employees of Postal

PP Part-II of JAOs exam in
Telecom Wlng. who have passed Part-I Exam in
'pm admitted fact that none
of the applicants have passed part-l exam and
therefore, the question of letting them to

appear for exam does not arise.® ee15/-
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13, From this it is clear that w.e.f. 12/12/1996
only the Postal employees who had exercised an option
to appear for Part-Il examinatien of Department of Telecom
prior to 12/12/86 are entitled to‘appear for part—iI Telecom
Exam, Therefore the question of any further eption does
not arise not a mere willingness helps. The reliance therefore
placed by the applicants on Rule 8 of the JAO services,
Telecommunication Wing (Group 'C') Recruitment Rules, 1977
does not help the applicants te arrive at the conclusion
that applicants can be declared to be members of the JAO
Services Telecom wWing,
14, Finally the counsel for the applicants have contended
,‘J that the circular dated 15/12/90 shows that the respondents.
were making recruitments of candidates on transfer basis
and to the extent the recruitment en transfer basis is
permissible the applicants should be considered as working
on regular basis and are entitled te be absorbed., The
Circular dated 15/12/90 which was issued to all Ministries
only shows that the departmen: might have sought in the
past ﬁo recruit some officers on transfer basis but that
does not show that the recruitment took place and appointment
orders were issued or what the terms were, Admittealy
R‘applicants bave been recruited on deputation basis and
therefore the question of treating them as officers working
on transfer basis does not arise,

15, In the light of the above discussien we are of

the view that the OAs are without merit and the same are -

liable to be dismissed. Accordingly the same are dismissed
at the admigsion stage with no order as to costs, The

interim relief earlier-granted stands vacated,

AR T e e el
Menber (A) " R Menber (J)

— g e oo

abp,

SR AW ‘ BT - -~

'
. mr—— S—

..

f Akt

P

s A i sty -




‘;AM;-EUU?%-%;@ Mau B

Hes > M-V Qq)_aﬁﬂ,#y
Fhe a%}»h%n‘f" MR~V (S oLk leer
Ao cedpordest PTNE- RS S,
4‘0‘{ AL - P,(\Q(Pa,e-dw-?n#(](-z;,

lﬁa{km
ﬁfs)o))c?n%'mﬂﬁlwtn WIRVT

. }50 9t ¥ L4 Ho— O pe¥™
c)rcwmviovw/«,(’/k?w / P{D ZF? )>

Fon

Yet Z/@{Q(,MQ '
o SQ}Y”M"’ Cﬂ“’”‘ We Seeto V\«e«n’}“
613 : iY)“th’ re P qw\%bgqnbm
,Jw : ‘ ; | | A«(‘«‘o M‘; SS-e',QL s’
- -
- /\'r\/@ ‘ _
S 7 - (nere )ce\La-Hcd) (p-<H )
> M A &)
, : . A3\A7
: ordcr/IW et despatched
m Respondeat (s)

tA
R i

- | mER(



