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A MJMBAI BERCH

( 0.A.803/96, 0.A.)215/96 & 0.A.1216/96
{venswared , this the i\"'béy of Math 1997.

HON'BLE SHRI B.S.HEGDE,MEMBER(J)
HON'BLE SHRI i.R.KOLHAT KAR ,MEMBER(A)

0.A.¢
1. Suresh Mishra
2. M. Thirumaran
3., Uma Shankar Mishra
4, Phanindrs Pandey
5, Nihal Dass
6. K.Chandra Mouli
7. Shrinivas Rai
8. S.Srirama De sikan v
By Advocate Shri D.V;Gangal .. Applicants

=Versus=—

1. Union of Indie
| tbrou'gh
The Secretary,
Ministry of Communication,
Sanchar Bhavan, 2
 New Delhi - 110 OQL.

2. The Ghairman, |
Telecom Commission,
O Ministry of Communication,
Sanchar Bhavan,
New Delhi - 110 OOlL.

8. The Secretary,
Department of Posts,
Ministry of Communication,
Dak Bhavan, New Delhi - 110 001,

4. The Chief General Manager,
Mahanagar Telephone Nigam Ltd.,
Telephone House, Prabhadevi,
Dadar, Mumbai - 400 O28.

5. The Chief General Manager,('felecan)
Msharashtra Circle, G.F.GC.
S Mumbai - 400 0Ol. .. Respondents
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there is nothing on record to show that any of the
applicants have been appointed on transfer basis.

Further it is seen from ‘- Annexurg A-3 to the application

in which particulars of 8 applicants have been given thgt
all the applicants are admittedly on deputation basis

who had joined the department on different dates rangli):;w;en
24.2-93(applicant No,2) to 8-12-95(applicant No.&)

and the rest of the applicants have joined on

deputstion basis on the dates falling between these

¢+wo dates. The applicants contend that when the

department had requirement of large number of JAOg

they were taken on deputation but the deputation

terms are arbitrary and unconsciable and the applicants, /_
who were in e makgg%%tﬁg%n uaa no alternative

but to accept the same. But the applicants having

served with the department for @ long time have been
threatened with repatriation, that the applient

have full experience of working in the Accounts

wing

department of Telecom wing, that the examination in Telecom/
if

{s identical except for aminor change, that/they
ar;?elqtir’ed to undergo @ further examination xxxxxx

they are willing to do so, thi in any case the

Tribunal should‘hold that by operation of the rules \i
they have become members of the Telecom Accounts

Service xxx)that respondents do have requirement of
! ents

additdonal staff’ that réspend/ have stopped - ——- . . = I S
repastriation of some officials vide order-dt. 221195 —— - |

en absorptien
at Annexure A-.l and finally that a decision/was taken

in the JCM meeting dt. 16-5-94., Applicants have not ] 5
) !

a RN
filed/copy of the minutes but they are available issth 5
the written statement of the respondents and the same
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*The Employees who are on deputation in the
Junior Accounts Of ficer cadre of Deptt. of
Telecom as on date will be considered for
absorption as one time medsure provided
they are willing to be posted anywhere in the
country. The steps for necessary amendment of
RRs would be.undertaken immediately. However,
the absorption will commence only after the
results of the part Il examination held in
Feb.94 are declared and the officials selected

. are posted to stations of their choice.®

' oo . ‘has :
It sppears that subsequent JgcM / since modif ied
ove -
decision but the applicants contend that the

modification effected xxxxxxxxxxxxxxxxx have been

challenged by the applicants‘union and for this purpose

correspondence exchanged with the Chairman of the

cont

subs

- Trib

impl

5.
to t
ment

Tele

Telecom Commission is annexed at page 76 and 77. The

ention of the applicanmts is therefore that the
_ treated as
equent decision cannot be/a JCM decision and the
. ‘ Dated 16/5/94
original decision of the JCWis bidding and the

unal should therefore direct the respondents to

ement the same,

Respondents haQe opposed the O.A. According
hem the applicants are employees of Postal depart-
and by choosing to came on deputation to the
com Department they have benefitted because Telecom

department is an expanding department with  better chances

of p

romotion. Respondents contend that the set of Rules

for the staff of the Telecom wing are quite separate.

The rules for the Postal wing are called Junior Aﬁoéunts

Off icers Service, Postal Wing(Group'C') Recruitment
Rules,1977, and the rules for Telecom wing are called
Junior Accounts Of ficers Services,Telecommunication
Wing (Group C) Recruitment Rules,1977. The former is
GR 546 whereas the latter is GSR 345, The RT

Department was bifurcated in 1985 After bifurcation”

.e.8/m



both the departments began to conduct JAO Part-l and
Part-I1l examination for their needs separately. The
syllabus of the $A0 examination and serﬂce conditions
of both the department of postsﬂar?(?gtirlt:‘ceg: aofe
differentv. In the postal wing the. s?rvices in the

grade of JAO arq?nclrcle basis whereas the services in
the telecom wing are attached with all India transfer
1iability. During the year 1989-1991 due to fast
expansion of the department a large number of vacancies
were created in the cadre of JAO and department
resorted to filling up of these vacancies by way of
depuration which is an approved mode of recruitment

in the Govt. departments. According to the respondents
the applicants have concealed the fact that they had
qualified JAO Part-II examination with postal syllabus
grk and have legitimate right of appointment as JAO

{n the department of Posts only. The syllabus and
services of JAO hkw between two wings are not
interchangeable. It is conceded by the respondents
that in the meeting dt. 16=-5-94 the unions were

consulted of which the minutes were as reproduced above.

But subsequently the circumstances have changed because
threw
the departmental examinations  / wup @ large number

of candidates. Therefore 3 meeting was held on
20.11=1995 also attended by unions xxx - when the

following decisions were takens

®*(a) No JAOs on deputation to DOT will be
absgorbed ; ,

(b) No persons will henceforth be taken on
deputation to the cadre of JAO fram other
departments as DOT {s in a po-ition to
meet its own requirements;

(¢) The JAOg who are already on deputation
in DOT will be repatriated on completion
of their tenure; F:he few deputationists
whose repatriation orders were recent1¥ '
deferred would be repatriated by March®96."

_ Counsel _for the respondents waild therefore contend .

SR

& 2N

that the decisions taken in the meeting of the earlier -
JCM have been modified by the meeting of the submequent
009/.
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JCM and it is in the 1ight of this latest decision

- p——

that the department is required to repatriate Junior
Accounts Officers taken on deputation from the Postal
side to their agp parent cod;G.

6. Respondents have further contended that
deputationists have no right for permanent
absorption. In this connection they have cited

the decision of Bangalore Bench of CAT in 0.A. No.1895/95
decided on 19=12-1995( Snt .N.Nagalakshmi vs. U.0.I.)
The . question before the Bangalore-Bench wis xxxxx
whether the officer had any right to continue in
thepost which she held purely on a deputation basis.
The Bangalore Bench held that there is no such }right
and the application was dismissed. Respondents
therefore pray thatL:::SO.Ac may be dismissed.

7. - M.P.NO,796/96 was filed by All India RT
Accounts and Finance Service Officers's Association
and 20 individuals represeﬁting prahotee officers

of the department of Telecommunication xmxxxxXxXxXxx
The Misc.Petitioners sou"ght leave to join them as
interveners. MP was allowed and the OA. was amended.
The counsel for the interveners has adopted the argu-

ment of official respondents.

8. We may first consider whether tﬁe terms
of députation can be regarded asuné:ans‘bi:ﬁ}earﬁ
whether the applicants have a right to‘remain on
deputation till the;_raebsdrbed. The applicants rely on ;
Central Inland Water Transport Corporation Limited

and another vs. Brojo nath Ganguly and another

reported at 1986 ATC 103, That was a case of termination.

There was a term in contract of employment as also service

rules—of the c'mpa*ny —-prev».iﬂné for termination of services --}-

of permanent ‘employees without assigning reasons on

t
three months® notice or pay in lieu thereof on eithar side

|
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Hon'ble Supreme Court held on facts that such 8 term R |
{s unconscionable, arbitrary and opposed to public ‘
- .policy and was void under Section 23 of Contract Act.
In our view that judgment has nc; application to the
facts of the present case. That was a case relating

of permanent employees.
to termination! This case relates to deputation.

It is well st&a*ﬁs;t?ytattrfemjtuifg%ser&“gf he Hom e absorptien
Supreme Court xxxxx in Ratilal B.Soni and Ors. vs.

State of Gujarat and others, 1990 SIC(L85)630 where. in '
para-5 the Hon'ble Supreme Court has held that !
'The‘appellants.being on deputation they could be '
reverted to their parent cadre at any time and they ‘
do not get any right to be absorbed on the deputation \*i
post." Ratilal B.Soni's judgment was relied on 5

i
by @ division bench of this Tribunal in R.Vidyadharan |
vs. The Hon'ble ChairmanCAT & Ors,1994(2 )&TJ 562 and |

|

is -
to the same effect/ihe decision of the Bangalore Bench

| A The de tion terms are 1 terms
in Mg Nagalakshui's case cited ‘above ,/rtve)t ere ore""’ma erms

1
do not consider that the various OMs challenged
by the applicants containing deputation terms

vide para-2 : ’ ,
reproduced by usp/suffersufrrgn any infirmity.In view of latest.

» decision of JCM, the question of any directions te abserb _
C apggl.icants difeesazpeotthaerriesfedre required to consider the g

contention of the applicants regarding constituticn |
of the Telecom Accounts Service and the averments ]
of the applicants that by operation of RuleSespecially I
Rule S5 of the GR 545 relating to Telecom Wing ard
Rule 8 dealing with departmental examination the |
applicants should be declared to have been members i
of the Junior‘Accgunts Officers of the Telecan Wing
arnd that ;;ereiore.the distinction betwean

services of the Telecom wing officers{intervenors)

and the services of the Postal Wing officers(applicants)

.. s discriminatory and arbitery., - -
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10, Rule % of GSR %45 defines Members of the

Service as below 2

(a) Junior Accounts Officers appointed to the
Posts and Telegraphs Accountants Service
of the Posts and Telegraphs Department
'before thé commencement of these rules,
fron the date of such commencement ;

LA

(b) Junior Accounts Officers appointed to the
Posts and Telegraphs Accountants Service
on and from the commencement of these
rules and before the notified date, from
the date they are so appointe;

(¢) Persons appointed to the service on or
after the notified date, fran the date
they are so appointed.

According to the applicants they should be considered
to haveyszgointed to the Services in term of Rule

5.C because both the serv1ces have identical syllabi
and in terms of Rule—Bjrelating to departmentai
examination Postal emﬁloyees wiro haye passed Part-1
of the Departmentel examination.of the Postal Wing
are required to be given option to appear for Part-II
of the departmental examination of the Telecom Wing
and no such opticn wa§ ever giQen to the applicants.
So far as applicability of Rule 5 is c oncerned the

applicants have not enclesed any letter of appointment
service of -

/ﬁ\_ppo1nting/to the JAG/Telecam Wing after the notif ied

date;the notified date in this cdse being 15-4-1977.

fhe counsel for the aﬁplicant would rely on the

Supreme Court judgmenf in the case of S.S.Moghe

and Ors. vs. U.G.I. & Ors,, AIR 1981 SC 1495. This

case dealt with framing of service rules for an
organisation initially which was temporary viz. Aviation
Research Centre and tﬁe Hon'ble Supreme Court ha‘gobéerved

thatr'When a new service 1is proposed to be constituted

by the Govermment, it is fully within the competence
of the Goverrment to decide as a matter of policy
0012/"
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the sources fram which the personnel required for applicants:

This judgement does not help the /
®anning the Service are to be drawn.® /It is contended
A

that some of the applicants are serving in MINL and

in respect of MINL no recruitment rule are framed and |
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ar;d all employees are on &epﬁtation-; that emplo;reés |

from Telecom Wing as well as Postal Wing are on

deputation and therefore the employees from Postal wing

R XX XK KX KK KK HKAK KKK HIR KK KKK KKK KKK KKK KA KX KKK KK

haveas much right to form part and parcel of the

Telecom Wing. To consider this aspect we re‘er to

Branch Auditor's report filed by applicants themselves

In para 6(xiif) it is stated that MINL does not have
employees as its staff are on deputation from the . <
Department of Telecommunications and the employces

State Insurance Act,1948 @ould not be applicable to

the Mumbai Unit.

11, However, this only talks of the employees

who are on deputation from Telecammunication Department
Admittedly the employees ac: not belong to Telecommunica-
tion department but thef argﬁf‘:‘%t%u %g‘%grl:- ‘department.

It is not disputed that Postal Department and Telecom
department were separated from l985?fherefore the
question 'of .treating the applicants and interveners

on par dees not arise as they are different classes

after 1985. There is also no question of discrimination

in terms of Article 14 of the Constitatton of India.

12, The applicants however contend that respondents
have been issuing éirculars making open JAO Telecom
examination to the employees of the Department of Pc:sts
in connecfion wif-ﬁ which a8 circular dt. 22-1<92thad beon ,

issued. However, onthis point applicants have also !

enclosed a subsequent circular dt. .21-4-92 which has

Ca

o ey A e g

: ' * s are ‘velied Goen by
al so been enclosed ‘by;thr*respongght‘s?%ﬂh“r“eéﬁ“a?“

below: ©
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*In continuation of this Directorate circular
letter No.3-10/92 E/699 dt. 17-3-92 on the
subject cited above, I am to state that the
Deptt. of Telecom have made the following
clarification in , ' to the making the JAO
(Telecom) exam ppen to the employees the
Deptt. of Posts.

Since the syllabus for both part-I & II
of JAO(P) exam are different from JAO(T)

OO

exam. Postal Employees who have qualified

in the JAO Part-l Postal Exam. are not

eligible to appear in JAO Part II Telecom
exam, All the Postal candidates in question
must appear for both the Part I and II of JAC

Telecam exam.

A copy of the syllabus for the Part-I & II
of the JAO Telecom exam is being circulated

separately along with DE Section(DOT)
circular for the Part-I exam. .

JAQ Part I Telecom exam for the employees

of this Deptt. will be held fram 18th

Sept. to 20th Sept.1992. The exam circular

is being issued separately by the DE
Section of Dept. of Telecom.

Pending a8 final decision to take JAOs on
permanent ;bsorption basis the Dept. of

Telecom will continue to take JAO Part-II
(P) exam passed candidate as JAO on deputation

basis only.®

Fram the above it is very clear that Postal employees

are required to pass both Part-I and Part -IV%xamma..

tions ag per the latest decision and that it is not true

that the syllabus and examinations are interchangeable.

the decision in

On this point4h0weven(the case of Sunetra C,Tare and
Ors. vs. U.0.I. & Ors,{0.A. 562/96 decided by this

«-produced -

Tribunal on 4-12-96) wisalse /ebefore us. That was

a case in which a Postal employee had sought a direction

t of Telecom
o give an option/to appear for the Telecom wing

tf;fjg

examination. The Tribunal in that case had examined

to postal employees

the position. Para 5 of the judgmedf clarifies the

whole situation and the same ig reproduced in full:

M ctudi o vt s - o
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®*5, Similar affidavit has been filed on
behalf of Respondent No.4 and 5 by

Assistant General Manager(Legal )working

under the Office of the Chief General
Manager(Telecon) Maharashtra Circle,

stating that prior to bifurcations of Postal
and Telecom wings into two departments
“Exam for the post of JAOg were controlled
according to Recruitment Rules of 1976 which
came into force w.e.f. l«4-1976. It is true -
that under Rule 8(2)Part-I of the department
exam shall be'cOmmon_to both the JAOs in the
Telecom Wing and the JAOs in the Postal Wing,
and under Rule 8(3)(a) any person after
passing Part-I of the Departmental evam may _
exercise an option to appear in Part-II of ‘.
the departmental exam to be held for the

JAOs in postal wing and the options once

excercised shall be final. However, after

bifurcation into two wings viz. Department

of Posts and Department of Telecom Rule 8(2)

and 8(3)(a) were amended which were notified

by letter dt, 12-12.1986 which runs as

under 3

*8(2):-Persons of Department of Telecam

shall be eligible to appear in Part-1I

of the Departmental Exam for the posts of

the JAOs if they have rendered 3 years of

continuous service N

8(3)2- Any person who qualified in PartI é!

of the department exam(including a person i
from department of Posts) who had exercised the . ’

options to appear in Part-II of the

departmental Exam in the Department of

Telecam, bafore the commencement of amended

Lules shall be eligible to appear in

Part-1I of the said Exam."

By virtue of the bifurcation of Postal and
Telecom wings into two separate and independent
Departments viz. Department of posts and
Department of Telz=com, the privilege was i
extended only to those employees of Postal a
Wing to appedr in Part-1l of JAOs exam in f
Telecom Wing. who have passed Part-I Exam in )

postal side. It is an-admitted fact that none
of the applicants have passed part-I exam and
therefore, the question of letting them to
appedr for exam does not arise,®

ee15/= _lk



I A -1 . . .
o e e e - SRR AL F45- S . TR T LT s Sy

=3 15 g~
13, From this it is clear that w.e.f, 12/12/1996

only the Postal employees who had exercised an option
to aprear for Part-IIl examination of Department of Telecom
prior to 12/12/86 are entitled to appear for part-II Telecom

Exam., Therefore the question of any further qption'does

not arise not a mere willingness helps. The reliance therefore

placed by the applicants on Rule 8 of the JAQO Services,
Telecommunication wWing (Group *'C*') Recruitment Rules, 1977
does not help the applicants to arrive at the conclusion
that applicants can be declared to be members of the JAO

Services Telecom wing,

14, Finally the counsel for the applicénts have contended

that the circular dated'15/12/90 shows that the respondents

"were making recruitments of candidates on transfer basis

and to the extent the recruitment en transfer basis is
permissible the applicants should be considered as working
on regular basis and are entitled to be absorbed, The
Circular dated 15/12/90 which was igsued to all Ministries
only shows that the department might have sought in the
past to recruit some officers on transfer basis but that
does not show that the recruitment took placé and appointment
orders were issued or what the terms were, Admittedly
applicants have been recruited on deputation basig and
therefore the question of treating them as officers werking
on transfer basis does not arise, |
15, In the light of the above discussien we are of
the view that the OAs are without merit and the same are
liable to be dismissed. Accordingly the same are dismigsed
at the admigsion stage with ne order as to costs, The

interim relief earlier granted stands vacated,

Member (A) T T Nember(d)
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BEFORE THE CENTRALYADMINISTRATIVE TRIBUNAL
MJMBAI BENCH

R,P.NO=36/97 IN 0.A.1215/96 ALONG WITH iP 231/97

&
R.P.NO: 37/97 IN O.A. 803/96 ALONG WITH /P 232/97
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CORAM: -
HON'BLE SHRI B.S.HEGDE,MEMBER(J)
HON'BLE SHRI' M.R.KOLHAT KAR , MEMBER(A)
1. A, K.Mishra and 3 Ors. - .. Review Petitioners
, in RP No, 36/97 1n_
O.A.No. 1215/9%"
2, Suresh Mishra and 7 Ors. _ .. Review Petitioners
o in RP No 37/97 in
~Versus-
Union of India & Ors,; .. Respondents

Tribunal's order on hevlew Petition o
by circulation Date: 17-4-1997

{Per M.R,Kolhatkar, meber(A )0

In these:RPs the review petitioners
have prayed for review of our judgment dt. 4=3-97
which disposed of 0.A.803/96,0.A.1215/96 & 0.A,1216/96
The main ground for réviéw is that there are mistakes
and errors on the facé of the record and there are
also sufficient reasons for filing the review
application, According to review_petitioners there
are seven errors of léw on the face of the record

which justify review, : . %

e, e

2. On going: through the same it appears that
review petitioners have effectively sought tolremdgitate
the same issﬁes whichistood settled by our judgment.

We are, therefore, not inclined fo deal with these
grounds in-detail as it would really reguire us to
reiterate the points made in our judgment. There is
ample authority for the proposition that "review
proceedings are not bf way of an appeal and have

to be strictly confined to the scope and ambit of

Order 47,Rule 1, C,FP.GC." In this connection reference

veo2/=



may be made to the case of Smt.Meera Bhanja vs. Smt.
}’ Nirmasla Kumari Choudhary, AIR 1995 SC 455, We are,

thérefore of the view that the RPs are without merit

and we therefore dismiss the same by circulation as

permitted by rules,

3. The reviéw petitioners have also
purported to have filéd ilPs in the review petition
restraining the respohdents from repatriating the
~applicants. Iti?o&bff@l if  such MPs in RP can be
considered. It is to be noted that P 151/97 in
- 0.4.1215/96 and MP 149/97 in O.A. 803/96 was moved
seeking stay of the operation of our judgment and
the same was dismissed by this Tribunal on 7-3-97
in the open court, Toeithe exteht the #Ps aye part

is .
of the RP they also stand dismissed along with RPs,

- — (M RROLHATKAR ) | (B.S.HEGDE)
Member(A ) ‘ Mamber(J)




