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(All the applicants are
worklng as Accounts Stock -
Verif iers in the Mumbai -
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(By Advocate Shri V.S.Masurkar). e
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The applicants have challenged the impugned order
passed by the Respondents on 8,5.199 which was addressed
to all the General Managers of the Railways stating that
the three additional increments. granted to Accounts. . -
Stock Verifiers in the grade of ks,1400-2600 for passing
Appendix IV-A Exam will not be treated as part of
the basic pay and will not be reckoned for calculating
of Dearness Allowance etc. The applicants have also
challenged the order dt. 25.7.1995 by which the
respondents are not treating the advance increments
as part of basic pay whicg_gggjggggiggngp_them earlier
in view of their order dt. 3.3.1989 and had treated.
it as additional increments in view of the decision
taken in the PNM Meeting. Therefore, the learned - - __
counsel for the applicants Shri M.S.Ramamurthy vehemently
urged that the respondents by an earlier order had
granted them'advance increments' and the same was
treated as part of bésic pay and they have been paid D.A.
prior to 25.7.1995 and has now been withdrawn and they
have been paid less emoluments by way of Dearness
Allowance which they wére drawing earlier, which is not
sustainable in law.

2. The main contention of the learned counsel for the
applicants Shri M.S.Ramemurthy is that the impugned order
passed by the Respondents on 8.5,1996 is illegal,
arbitrary, discriminatory and passed without any authority
of law and that the impugned order which has the effect

of reducing the pay of the applicants and entails severe
ciyil consequences and the same has been passed without
an§ notice -to the affected persons/employees, is |
arbitrary and illegal., That once if the pay of a person

£,
eseade
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is fixed after taking into account the said additional
increments as part of besic pay, the Respondents have no.
authority whatscever to again refix the pay of the
applicants without notice, It is submitted that under
F.R. 22-C, the Respondents have no power to review the
fixation of pay once done in accordance with the Rules,
The contention of the applicants is that prior to
25,7.1995 applicants have been paid Dearness Pay,

af terwards they denied that benefit which is not in
accordance with the Rules. That the said additional
increments have to be treated as part and parcel of the
pay of the applicants and cannot be excluded for-the.
purpose of calculating D.A. or for any other - -
purpose. Further the impugned order dt. 8.,5.1996 runs
contrary to the orders contained in the letter

dt. 25.7.1995 wherein the said increments were directed
to be trested as 'additional increments' and no_

qualif ications whatsoever were set out in the sald order
whereby the benefit of the additional increment was
excluded from the basic pay for calculating D.A. Since
the additional increments have been always treated as
part of basic pay for all purposes whatsoever and no
restrictions was placed on the same, Therefore, the

said impugned order issued by the Respondents is

contrary to the settled principle. Further, it is

'urged that since the earlier order was passed with the
approval of the President of Indis and theref cre the -
impugned order is hit by the doctrine of Estoppel.

3. The counsel for the Respondents Shri V.S.Masurkar

én re?ly submitted ‘that the ad=-interim relief can only

ﬂ'}_jﬂ “ﬁih regard-tnqrecovery of arrears and cannot be

in the manner prayed for by the applicants because

oe 06.
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most of the employees working as Stock Verif iers

have accepted in principle that the policy decision of
the Railway Board, therefore, the blanket stay may be
modified in the interest of justice if not vacated o
at an early date. Considering the rival contention of the
parties, the Tribunal vide its order dt. 14.1.1997
directed the respondents to furnish for our perusal the
policy decisions taken by the department on 16.8.1995

and 22.5.1996 and the decision taken on file for

issuing clarification dt. 8.5.1996 should be kept

ready for the perusal of the Tribunal, and alsc the

applicants counsel was alse directed to file a detailed =

statement in respect of the_applicants 'date of
appointment', 'promotion’, grade etc. before the

next date with a copy to the counsel for the respondents,
both thesé directions have been complied by the parites.
While passing the interim order, the Tribunal thought it
fit only for the purpose of recovery and not for any

other purpose, As stated earlier, since the interim

order was allowed to continue and the O.A. had not yet
been admitted and since the pleadings were complete and
with the consent of the parties, the matter was heard
finally at the admission stage itself,
4, The respondents have denied the various
contentions of the counsel for the applicants stating
that the aileged impugned order issued by the respondents
is nothing but continuation of the policy -decision.
taken by the Railway Ministry on 25.7.1995. Further
admittedly, the said policy decision is not under
~ challenge by the applicants and theref ore the O.A. is
,‘}‘:lnévfénot sustai?able. The applicants are challenging the
Constitutional validity of the policy decision of the
' seele
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Railway Board's lettér dt' 16.8.1995 and 22.5.1996 .
by way of present O.A. filed on 26.7+1996. - That the.
applicants had suff icient time to make suitable
representation against the order passed.by the
respondents, however, they did nnt»cboose to do so
and straightaway approached the Court for getting;%he
relief, thereby the applicants have not complied with
the pfbvisions of Section 20 of the Administrative
Tribunals Act, 1985. The counsel for the respondents- -
has also raised an objection that the jbint application
filed by the apblicants are not maintainablé and they

‘have not made out any case for joint application.

Since they.have not made any reprgsentation with-— =

regard to their grievancefandmthej§pplicants_weren
'promoted as Stock7Verifiers on different dates

starting from 1992 till 1995. Some of the applicants
have been appointed prior to the change of policy
decision i.e. 25.7.1995 and some have been promoted
after the change of policy decision and therefore,

the joint application filed by the applicants is not’
maintainable, Pursuant to the introduction of the.

Ivth Pay Commission and in view of the demand.raised

by the recognised labour federations, the departmental
anomalies committee considered various aspects and
decided to grant 'three advance increments'-aa-3‘3y1989 
to Stock Verifiers on passing'Appendix‘IV"ﬂyexaminﬁtiQn.

Later, in Permanent Negotiating Machinery it was

deéided that the three advance increments granted under - :

thé Board's letter dt. 3.3.1989 to Stock Verif iers
inithe grade of &. 1400-2600 for passing Appendix IV A

»—~«examination should. be treated additional increments' not

;‘~*4:::3to be absorbed in future increments whlch instructions ..

- 00_08.
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were cohveyed by letter dt. 25.7.1995. Sanctity of an

instruction issued by government 'in consultation and

in agreement with recognised labour federations have

been upheld by the Calcutta Bench' of the Central

Administrative Tribunal in the case of Somnath

Mukhopadhyay and Ors. V/s. Union of India in

-n

- 0.A. No,1840/86 decided on 30.9.1991; The Railway

Board took only a policy decision by its letter
dt. 25.,7.1995, thereby directed the Zonal Railways
that if any amount is paid to an emploYee~ever'and |

above whatever is due to him, but if any error has

~crept in, the Administratiﬁﬁ“i§“¢qmﬁé%éﬁfwfﬁ*iéctify

the error and take remedial steps, It is further

‘submitted, from the Rules, that ‘under . no stretch of

imaginatlon advance increments/addltional increments

can be treated as part of pay and the Deflnltion of

Pay has alréady»been énUmerated above, and it is not
the intention of the department to treat the incentive

as part of basic pay at any point of time, . __

5. In the Rejoinder, the applicants have- S

reiterated that the comparison of the’Appendix II.A

and III-A with Appendix IV-A is misleading, because on -~ . -

passing Appendix II-A and III-A examinations, the

employees get promotion, wheréasj”bn”passing«Appendix

IV-A examination which does not'involve ény promotion

or any re-fixation of pay under the-normal rules. It
is also submltted that the citatlon referred to in

support of thelr contentlon is not relevant because

i

.009.
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there is no mistake in the case and thus there is no
question of its rectification. The decision taken by
the respondents on 25.7.1995 is set at rest of any
controversy. Therefore, the clarification issued by the
Respondents by order dt. 8.5.1996 cannot upset the
settled decision, even assuming that the respondents

are empowered to do so, the said decision can be invoked

only prospectively and not retrospectively,

Original Applicstion No.749/96.

6. The issue raised in this O.A. is similar to the
{ssue raised in O.A. No.714/96. Heard Shri G.3.Walia,

counsel for the applicants and Shri V.S.Masurkar, counsel -

for the respondents.

7. In this O.A. interim relief granted on 26.7.1996 3

was to apply only to the applicant and not to

others. Subsequent to the order of the Tribunal

dt. 14.1.1997 the applicants have not filed any
statement in respect of the applicants’ *date of
appointment', 'promotion', 'grade', etc. Though the
impugned order was passed on 22.7.1995, the applicants
have filed the O.A. on 24.7.1996 straight away without
making any representation. The main contention of the
applicants in this O.A. is that the Board's letter

dt. 25.7.1995 by which three advance increments were
granted to Stock Verif iers in the grade of Bs.1400-2600

for passing Appendix IV-A examination are to be treated

as 'additional increments', that they are not to be

absorbed in future increments. The learned counsel

e —

for the applicants submitted that many colleagues of the

“eppllcants who were working as Stock Verifiers have

" == glotired after enjoying the benefits of pay and retiral

benef its, the same is denied to the applicants.

- ‘..lo.
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Accordingly, we directed the learhed counsel for the
applicants to furnish the list of pensioners who had
retired and to whom increments hadfbeen‘added to the
basic pay, but nothing has been fg:nished by the counsel

" for the applicants. The counsel £ or the Respondents

Koo ﬂ.'v‘s

have furnished the details of applicants appointments
etc. in which we find applicant at S1.No.3 has not
passed the relevant exam. Though an objection has been -
raised by the counsel far the respgndentskfor joint
application, on the "submission mahe by the learned
counsel for the applicaents on 26.7}1996 that the matter
does not relate to pay.fixation,vbyt.itmrelates to

reduction of pay and that anfngﬂpﬁggl“mﬁtggr

to day, accordingly the matter was transferred to D.B.
for consideration. Though the applicants counsel did
not furnish any list, the Respondents counsel have
furnished the list of Stock Verifiers by which we find
that they have been appointed between 1992 to 1995, some
were appointed after Railway Board's éecisiongbthers
prior to change of policy decision. We are unable to
accept thevcontention of the counsel for the

applicant, that the issue of impugned order is without
any application of mind, therefore, the said order is

mala fide, arbitréry and violative of fundamental

rights. However, it is noticed that the change of policy -

is not a change of condition of service and as such.
cannot be challenged by filing the O.A. without ~
challengiﬁg the Constitutional validity of the change
of policy. The plea of the Respondents is same as that
of O.A. No,714/96 and in support of their contention.
they cited the Principal Bench decision stating that

if any améunt is paid to an employee over and above

- 00;1.10
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“ and is not sustainable and the same is required -to be ..

..‘.11 -
whateve; i§“du€"to1hiﬁﬁédé-to some error, the
Adninistration is competent to rectify the error andg - °
take remedial steps.

8. The learned counsel for the~applicénts contended
that they were getting Dearness Allowance in accordance
with the letter dt. 3.3.1989, since 1.1.1986 and the . . -
said letter was issued with the sanction of the

President and the respondents are not authorised to--
modif y the same without the sanction of the President

and further without prior notice, it 1is not permissible

for the respondent$ to deny the benefit alreédy

granted to them. In support of "his contention-he-—- -~ -
relied on the decision offthenSingleuBench.bf_m

Ahmedabad Bench in P.S.Bapat V/s., Union of India .~
f1089 11 AIC 52148 in which-it was held that "ence-- |
the benef its are sanctioned by-the orders of the
President, it can be revoked only by the order of the
President, even administrative orders. which involve
civ11 consequences must be made consistently with the
rules of natural Justice and opportunity should be
granted to the person who is going to be .adversely -
affected by them". The counsel for ‘the applicants

suunifted that in the above case the respondents had
taken a plea that the Govgpﬁment“is competent to issue.
order for recovery of the..amount paid irregularly in %
excess for the period between 1.9.1979 to 3.11.1981, |
the said plea has not been accepted by the Tribunal, -;xié
Tﬁerefore, he submits, that the facts of this case is 3@
sfmilar to the one referred to abové, thereby the o

impugned order passed by the respondents is not legal

1

qdashed.

9. In this connection, the learned counsel for the
L[] ..12.
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_Respondents drew our attention tc the relevant rules

viz. Rule 123 which clearly states that the Railway

Board has full powers to make. rules of general
applicathn to Group 'C' and Group 'D' railway servantq
under their control. Rule 1303 refers to 'Pay' 3

It does not include the present 1ncent1ve offered to
thé employees. Therefore; the solltary decision

cited by the learned counséi for'the épplicants does

not apply to thé,facts-of this case, the same is -

distinguishable.

1C. It is an admitted-féct, that it is a policy

decision taken by the Rail@ay*Board from time to time,
nowhéfe it is stated that the advance oriadditional'—~
increments is part of-the. basic Pay.. In. the result
and for the reasons stated-above,wm do not see any
merit in tbé 0.A. the samemigiliable to be dismissed.
Insof ar as the recovery is concerned, if they have
élready'beeh paid the Dearness Allowance prior to the
impugned order, the same is not liable to be
reimbursed. After the impdgned'orders if they are
getting the Dearness Allowance by Qirtue of interim
ordér. since we are dismiésing the O.A. the inferim
order aﬁtomaticaily stands cancelled, whereby the
applicants will not get any benefit‘after passing

of the interim order. | f

Original Application No.854/96.

11. Heard Shri G.S.Walia for ﬁhe applicant and

Shri V.Swﬁasurkar, counsel for_ the respondents.

12, - The issue raised in this O.A. is identical to

the one raised in O.A. Nos. 714/96 and 740/96.
13, - Ihe Respondents had raised @ plea that the .

=*applieaatlis worklng at Ajmer DlViSlon and" thereforeﬂ¢f§"

this Tribunal has no Jurisdictlon to entertain‘thls
O.A. This matter was considered by the Tribunal

- | | 00013-
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and vide order dt. 4.10.1996 it was clarified that
since a part of cause of action had arisen at Bombay ‘?
the applicant is entitled to file the O.A. at Bombay

in view of Rule 6 of the Central Administrative

Tribunal (Procedure Rules) 1987. Therefore, the

contention of the respondents has not been accepted.

The second contention raised in this application is that

the matter pertains to a Division Bench, but the

learned counsel for the ‘applicant took the order from

the Single Bench when the Division Bench was duly

available on 30.8.1996, What the counsel ought to have
mentioned to the Court was that an identical matter is

bef ore the Division-Bench to.day and hence the matter
should be referred to the Division Bench for considera=-
tion, instead he obtained an ex parte interim order

by a Single Bench, which clearly mentions about

jdentical order passed in the O.A. No.740/96., 1In this

O.A. also the policy decision of the Railways has not

been challenged by the applicant and no representation

has been made pursuant to the policy decision of the
respondents dt. 25.7.1995 and 8.5.1996 respectively.

The issue raised in this O.A. has been elaborately o
dealt with in O.A. No.714/96 and the same need not be
repeated here again. Any amount of Dearness Allowance
paid prior to 8.5.,1996 shall not be recovered.

However, the same cannot be continued by virtue of

ex-parte interim orders obtained by the applicants
after 8.5.1996 in view of the change in the policy of I
the department, if the amount was wrongly paid and |
ca%not be allowed to continue. The applicants i
are not entitled to gain any undue advantage by virtue
ofithe ex-parte interim order and the respondents are -

empowered to recover the same from the applicants who ]

have been paid after 8.5.1996.
00014.
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*-“§A%_Présidentfof India does not mean that the sanction of
c1 Tahe President is‘required in terms of the Rules. The

- 14 -

14. We have heard the elaboréte arguments of ~the _ _
counsel for both the parties and carefully perused the
pleadings.aﬁd case la@s citedvby.khe counsel, The

short point for consideration is whether-Dearness

Allowance was admissible onvAdditional[Advance incre- - --—
ments granted to Stock Verif iers for passing

Appendix - IV-A examination and whether the same

can be reckdned for pensionary purposes. It is apparent

that there is no distinction in the terminology of

' advance increment' and 'additional increment'. So

far as the 'advance increment' is concerned the same .. __-_ .

and it is to be adjusted_against future increments, _

will be reduced f/whereas the'additional increment' will -

not be merged in the pay.—Nowhere it is conceded @ . = _ _
by the respondents that the increments will be

treated as part of the basic pay. The question of
payment of Dearness Allowance would arise if the
incentives given to the employees is treated as part
and parcel of the basic pay and not otherwise. The.
mere fact of granting of 2 or 3 increments does not mean
that it is merged with the pay, if it is to be merged
with the pay, the respondents would have made it clear
in their order itself. Chapter III of the Indian
Railway Establisiment Code statutory Rule 1302 is.
equivalent to F.R. 17, similarly Rule 1303 is

equivalent to F.R. 9 which-stipulates that additional~:: ST

increment cannot be treated. as bay.,_lncidentallyfxthe, -
applicant$ are Group 'c! e&ployees and not to be -
appointed by the President of India., The mere fact

that the Circular is issued with the approval of the

Railway Board is the highest authority in issuing

b

the Circulars/Corrigendum and framing the Rules
1S

-
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insof ar asﬁiﬁeépnlicéntg"argiconcerned. .Duringutne'«;‘
-course of hearin% we aSkedvthe;;earned counsei for tne;-_».m
app}icants whether he would be able o furnish the. - =
deteils of the retiral benefits receivedmby,the;! N |
employees who retired prior.to-845.l996 and whether
they have been paid additional increment as part of pay
and pension. None of the applicants have furnished any - =-
such information as desired-by-the-Tribunal.. Therefore,
in our view, whether it is 'advance increment' or
' additional increment' the same has not been treated
as part of the basic pay, therefore the decision taken
by the respondents denying the Dearness Allowance
appears to be just and proper,“;;,;;;;a;:-~:c ;
15. It is further noticed that.most of the applicants mg_
have been appointed during the period of 1992-95-and they ..
have passed the Appendix IV-A examination-durinﬁ-that »*'é
period., Due to change in policy and the revision of é
pay scale on the basis‘cf the’recommendation of the ;
Pay Commissions the Respondent department had taken
appropriate remedial steps in issuing»directions S
from time.to-time. If any one has been paid Dearness
Pay by mistake, it is open. to_the Competent Authority .
to rectify the same on a subsequent date. There is -

no doubt that it is a policy decisicn of the department

and not any hasty decision taken by any particuler T

IF_UI Mmr -

authority as contended by the-applicants.. The deciszon;;f
has been taken with the consultation of the AJ.I.R.F.,
recognised Union and theref ore, we do not see any reasen :.:

to jnterfere with the policy decision taken by the

department. ,
-+§%L6t‘ . In this connection, it would be deszrable Sy Lo

~—%o set out certain background relévant.to the present - b
case. In all these three C.As, ¢common questlon arise

from certain correspondence relating to a policy
‘0 o ’ ’ 000160
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‘and 8.5.1996. Sinceridentical jssue is involved in

is in ac&ordance with the policy decision and not B |

decision of the Departmenpwyiz,_3.3.1989, 2571995

all these O.As,, we are inclined to dispose of all .- -
these O-Ag. at the admission stage jtself by passing
a common order. - L

17. Pursuant to the direction given by the
Tribunal to the ReSpondentswto;furnish;the.dgc1sion
taken on the file for receiving the clarif ication
d4t. 8.5.1996 far our perusal, they have furnished the
same and.on a perusal of the same¢ we are satisf ied [

that the decision taken by the respondent Department | {

contrary to any Rules. - The Federation raised a~
demand regarding waival of_overpéyment;due to
mis-interpretation of advance_increment:as additional, .
increment by some of,the.ZonglﬂggilwaysmandwEroductionﬂmﬁ_; o
Units waé under consideration and accordingly asked :
vide their letter dt. 23.11.1994 to Zonal Railways

and Production Units to furnish requisite information .

as regards number of cases where advance increments
were not absorbed in future increments and also the
amount of recoveries involved. The replies has been : F
received'from Zonal Railways and Production Units

and the department decided the issue on the basis

of principle involved., Thereby, it was decided to

place the matter.before the PNM Meeting and to take -
a final decision in view of the following factors 3. . . .. - g

-'a) The scheme has been in existance since
} 1974 barring a short gap of 2-3 years
(1987-89).
b) It was revived in 1989, wherein a different
i terminology was used.
~~c) Increments sanctioned in. the past (during
% 1974-87) were not to be absorbed in the »:;JH,
| " future increments, these being treated

as additional increments.

i
!
i
I

-
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the Stock Verifiers will be given two additional -
' -.éinc:éments in the scale of -B.210=475 in addition

SN
-17 -
ud)glncrements;’sanctioned»after-1989“are‘to‘“ -
be absorbed against future increments, these |
being treated as Advance - increments. )
However, Zonal Railways/Production Units .. -
continue to treat these as additional ool
increments and these have Tiot been absorbed ';
against future increments, barring in'RCF, - . -
e) Nothing is available on the-file to show =~ |
whether in the year 1989, it was a censcious -
decision taken by the Board to switch over . -
from "additional increments"™ to "advance
increments" or the different-terminology was
used loosely. |
f) The scheme is peculiar to Railways and is
not available in other Ministries and
Departments. a

18, That the payment of incentive to Stock—
Verifiers cropped up with the award-of Board of - — — -~
Arbitration constituted under the Joint-Consultative
Machinery. Further, it is stated that the demahd-fbr;'“i<fl
revision of scale of pay of Stock Verifiers in the
Accounts Department on the Railways - from 210-=380 to
210-475 was referred to the Board of Arbitration who

gave their award on 11.10,1973. The Boérd of

Arbitration recommended the scale of Rs.210-10-290=]15-320-
EB=15-350-20-450~25-475. On passing Appendix IV
examination, they will be given two additional increments
in addition to the normal increment on confirmation.

The above award of the Board'cfwArbifrafiSE1W35’acceptea

by the Railway Board and instructions were-issued vide ——

Board's letter dt. S5.11.1974 revising the scale appli-—""
cable to the posts of 'Stock Verifiers' from Rs.210-380

to B5.210-475 w.ef. 1.1.1973. It was also decided in
the said letter that on passing Appendix IV examination,

to normal increment on conf irmation, the normal date of

incremént will, however, remain the same. Subsequently,
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instructions have been issued under Board's letter

dt. 9.3.1973 indicating that the benefit of two
additibnaliinéreménts shall be made admissible to -

Stock Vérifiers in the revised scales of pay of -~ & =7
Bs.425-700 on their passing Appendix IV examination.
The'pay scale of Staff Verifiers had also subseqdéntly‘”

been revised we2.f o 1.1:1973-from #.425~700 whereas =~ — "7 "7

posts of'Sub-Heads.which was the feeder grade remained
in the scale of Rs.425~700, In the IlIrd Pay
Commission's scales of pay when the Sub-Head was
promoted as Stock Verif iers, applicants were given

the benefits of.fixationAof pay under FR 22-C_and

in addition, two increments were - also granted on =~ -

passing Appendix IV examination.~ When the ——— —— - — -

recommendation of the IVth Pay Commission came into
force w.e.f. 1.1,1986 both Sub-Head and Stock

Verif iers had been placed in the same scale i.e.
Bs.1400-2600, Accordingly, the Board vide letter
dt. 3.3.1989 decided to incgease the incentive from
two to three advance incréments on passing Appendix
IV examination. The terminology used for incentive
increment in Board's letter dt. 3.3.1989, however,
clarified the incentive increments as 'advance

increments', whereas in the-orders issued for - - - -~
14

grant of incentive increments for-passing Appendix IV = — - —§

examination in the Third Pay Commission, “scalés of -

pay had clgarly mentioned increments -in the form. of e

'additional increments', the normal increments being
admissible lon the due date, The matter was thereafter,
reviwed inithe context of an item raised in the PNM
Meeting wi#h All India Railwaymen Federation and it

was decided by the Board's letter dt.25,7.1995 to

- treat the—'advance increments' .as 'additional . - -

incrementst .  With this clarification., the Tabour .=
Federation|got satisfied and closed the item., After-
' ". 0190
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issue of above instructions, references had been

received by the Board from seme of -the zonal Railways
seeking clarif ication whether Dearness allowance was

admissible on the additional increments granted
to Stock Verifiers for passing Appendix IV examinaticn

and whether the same may be reckoned for pensionary
purposes. All these references have been examined

in detail in Board's Office and clarification was issued
to the Zonal Railways on 8.5.1996 clarif ying that the

three additional increments granted to Stock Verifiers
in the grade of &.1400-2600 for passing Appendix IV-A
examination will not be reckoned for calculating
Dearness Allowance in view of the following
considerations @ - -

i) In Revised Pay Scales effective from-1.1.86, -
all the allowances and retirement benefits -
are being reckoned only on the Basic Pay as
defined in FR 9(2)(aj(i) and no other
additions to pay are being reckoned for
these purposes. The definition of pay -
Indian Railway Establishment Code Vol, II =
1987 Edition reads as follows -

#1303 -(F.R.G)(21)(a) 'Pay' « 'Pay'
means the amount drawn monthly by a
Government servant as :

(a) the pay other than special pay

or pay granted in view of his personal
qualif ications, which has been
sanctioned for a post held by him
substantively or in an officiating
capacity or to which he is entitled
by reason for his position in a i
cadre ; and

(b) Overseas pay, special pay and ;
persocnal pay; and ;
(c) any other emoluments which may be
specifically classified as pay by
the President.” |

e ii) The Board vide its letter dt.25.11.1986 has .
- - clearly spelt out that in the case of ]
| railway servants who elect or are hrought
on the revised scales of pay, dearness
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iii)

iv)

-20\-

allowance shall be calculated on basic pay

as defined in FR 9(21)(a)(i).

For Accounts staff, there are other depart-
mental exams like Appendix II(A) and

Appendix I1I(A) besides Appendix IV(A) exam -
and the incentive granted (Qualification Pay)

on passing these exams Appendix II(A) -and
Appendix III(A) is not treated as part of pay

but as a separate element and does not count

for DA and other purposes.

Further Additiona/Advance increment granted

in the form of incentives for acquiring

higher qualifications granted for such

purposes as passing Hindi Exemination, for
acquiring higher speed in Stenography and 2z
increments granted under the 'Family Welfare . =  -—
Scheme' are, as per the extant rules, not -

being reckoned for grant of DA and other --- - -~
purposes. It has been clearly specified vide
Board's letter dt. 27.10.1989 that the

additiocnal increments granted to railway
employees for acquiring higher speed in
stenography do not count as pay for

allowances and as emoluments for pension and
gratuity.

19. Considering the pros and cons of the matter, the
Competent Authority considered the demand of A.I.F.R. and to o

treat this as 'additional increments' not to be absarbed against

future increments.

dif ference between additional increment and advance increment

and seems to permit earlier two additional increments which have
been given earlier to advance. increments instead of two '
additional increments not -to be .abksarbed in future increments , -

and not as advance

ments., This decision was taken with the consent of the AIRF-
and the employees were satisfied with the said decision of the

department. i

20, Apart frbm these interpretational issues, the Circulars

give rise to a pollcy issue of substantial importance. In the
ﬁsent case,:there is a supervening public interest and we

are of the optnibn, that it is not mandatory for the depart-

ment to give prlbr notice before modif ying the incentive glven .

to Stock Verlfie:s. Further, it is noticed that it is not a

b

It is also noticed thet it does not make any

increments to be absorbed in future incre-
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§-stands cancelled, whereby the applicants will not i{
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Presidential Notif ication and, therefore, the government

B —

can change the policy according to administrative

exigencies. Therefore, we are afraid that we cannot

et

accept the contention of the applicants-that since the

earlier Circular was issued with the sanction of the

President subsequent modification will have to be

issued by the sanction of the President. These orders
did not authorise the authentication of Service Rules
for they are made by the President and not as the

Head of the Union of India. Authentication could only

- —————— - ————— . -

be of executive orders and instructions but not Rules,
since Rules were legislative in character. Therefore,
under Article 309 powers could not be delegated or-
entrusted to any other authority. Keeping in view of
the afaoresaid provision, it can be said that the order

jssued by the Respondents in 1989 was neither issued

U |

under Article 77 or under Article 309 of the
Constitution, therefore, even the modification !
effected by the department subsequently without the |
authentication or sanction of the President that j
by itself does not vitiate the order of the Respondents. —~i
21 In the result,we do not find any merit in ;
the above three Original Applications and the same '
are hereby dismissed. Insofar as the recovery is
concerned, if they have already paid Dearneés Pay/
Allowance prior to the impugned orders the same is —
not liable to be reimbursed.After the- impugned orders.
if they are getting the Dearness Pay/Allowance by virtue
of the interim order of the Tribunal since we are

dismissing the O.As, the interim orders automatically
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get any benefit after passing of the iﬁférim orders.
With the above observations the O.As. are disposed of | \

at the admission stage itself with no order as to cost}

I

(M.R,KOLFATRAR)——— - - (B.S.HEGDE) -

MEMBER(A) MEMBER(J).
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