Central Administrative Tribunal
Mumbai Bench
O.A., 385/9¢
with
O.A. 358/96, O.A.207/97,
0.A.263/97 and O.A.400/9%9¢6

Mumbai this the Bﬁv day of August, 2001

Hon'ble Smt. Lakshmi Swaminathan, Vice Chairman(J).
Hon'ble Smt. Shanta Shastry, Member(A).

1. O.A. 385/96

S.N.Thapa.

R/0 F-22, Hyderabhad Estate,

Nepean Sea Road, .
Bomaby-400 026. R Applicant.

{By Advocate Shri G.K. Masand)

Versus

1. Union of India through the
secretary in the
Ministry ot Finance, Department
of Revenue, North Block,
New Delthi-110 001.

2. Chairman,
Central! Bcocard of E£xcise and
Customs, North Block,
New Delhi.

3 Estate Manager,
Govt. ot India,
ld CGO Building,
nnexe 3rd Floor,
Maharshi karve Road.
Mumbai-400 020.

4. The DIG (CB1),
~ C-7. Ministerial Bungalow,
Madam Cama Road., Opp. Mantralava,

Mumbpbai-400 03Z2. ..... Kespondents.
(By Advocates shri M.1l. Sethna. 51 . Counsel with
Shri V.D. Vadhavkar - tor respondents 1&2. Shri V.S,
Masurkar - for respondent 3, 5/Shri A.B. Belkar. A.S.

Kulaye - for respondent 4)
2. LA 358296

shri Ranjit Kumar sSingh
Baleshwar Frasad,
Assistant commissioner of Customs RV Applicant.

(By Advaocate Shryi Suvresh Kumarnr)
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1. Union of India,

.- - —--

-.u:.uugn Secrells 1.
Ministry of Finance,
Department of Revenue.
North Block,

New Delhi~110 001.

3]

. Commissioner of Central Excise,
Mumbai III Commissionerate,
Nav - Prabhat Chambers,
Ranade Road. Dadar (West),
Bombay-400 028. , . Respondents.

(By Advocates Shri M.I. Sethna. Sr. Counsel with Shri V.D.
Vadhavkar)

5. O.A.400/96

Mr. Sudhanwa Sadashiv Talavdekar.

5/0 late Shri Sadashiv Krishna Talavdekar,

R/o Bombay. last employed as

Superintedent of Central Excise and

Customs, Bombay Commissionerate III.

Nav Prabhat Chambers,

Ranade Road, Dadar (W),

Bombay-400 028. ... Applicant.

(By Advocate Shri Suresh Kumar)

Versus

1. Shri Tarsem Lal,
Under Secretary,
Ministry of Finance,
Department of Revenue,

~North Block,

New Dethi-110 001.

Ccommissioner of Central Excise,

Bombay III.

Nav Prabhat Chambers,

Ranade Road, Dadar (W),

Bombay-400 028. i C Respondents.

(By Advocates Shri M.I. Sethna., Sr. Counsel with Shri V.D.
vadhavkar)

ORDER

Hon 'ble Smt. Lakshmi Swaminathan., Vice Chairman(J) .

The applicants in the above five 0.As have impugned
the action of the respondents in issuing the orders dated
7.2.1396. In those orders, it has been stated that the
cresident is satisfied that under clause (ci of the second

proviso to Clause (2] of Article 211 of the Constitution in
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the interest of the security of Stzte, it is not expedient

to hold an inquiry in each of their cases and they. were
dismissed from service with immediate effect. Learned
counsel for the partieg have submitted that the relevant
facts and issues are similar in these cases and)hence, they.
have been heard together and are being disposed of by a
common order. The legal arguments submitted by Shri G.K.
Masand, learned counsel in S.N.Thapa Vs. Union of India &
Ors. (O.A.385/96) have hgve also been adopted by the
learned counsel in the other  four cases. In the
circumstances, for the sake of convenience, the facts and
issues raised in OA 385/96 have been referred to and such
other arguments the others have advanced have been referred

to later.

2. The brief relevant facts of the case are that
the applicant, Shri §S.N. Thapa, while posted as an
Additional Collector of Customs in Marine and Preventive

(P) at the Bombay Collectorate, was

74.1993 in connection with what has ' been
to as the Bombay Bomb Blasts case which occurred
on 12.3.1993 and was subsequently suspended by order dated
3.5.1993. According to him, while he was working in the
Marine {Preventive) Section, <Customs, where he was
appointed in January, 13991, he was a terror to the persons
involved in smuggling activities and had,in fact, brought
in huge amounts of revenue to the Government in the vyears
1590—1992. He says these have not been rebutted by the
respondents. Shri G.K. Masand, learned «c¢ounsel, has
submitted that instead 5f the respondents recognising the
applicants good werk in preventing smuggling by the

under-worid T Dons’  who are dangerous antil -sccial  persons

~
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working against India, they have taken opposite action

against him by dismissing him from service and that toc
without even holding an inquiry. The applicant has
explained that the Customs (Préventive) Department has
invariably to work on the basis of information received
from secret sources and informers. He had received such
information in January, 1993 that a landihg of a big
consignment of contraband silver was likely to take place
at Shekhadi in Raigad District between 29.1.1993 and
31.1.1993. Prior to that, the applicant had alsc received
a copy of a D.O.  letter dated 25.1.1993, addressed by Shri
S.K. Bhardwaj, Collector of Customs (P), Bombay to Shri
R.K. Singh., applicant in OA 358/96, by which the Collector
had conveyed an intelligence that ISI of Pakistan was
likely to send automatic weapons along with silver and goid
or separately in the next 15-30 days. Shri G.K. Masand,
" learned counsel, has submitted that thé applicant had taken
prompt and correct action in response to this message and.
had also personally led the party with regard tb the
-«peration to keep a watch and apprehend thg smugglers of
tDe  contraband goods. He has submitted that although they
had been camping in that place for two days, no landing
took pléce and the applicant had to return to Bombay
without either the smugglers or the contraband gobds. The
applicant hasvcontended that at all times he had taken all
necessary action and steps based on the information»
received with regard to the smuggling of the contraband
goods, like, RDX, érms and ammunition, etc., during the
relevant period. He has submitted that he learnt from Shri
R.K. Singh, Superintendent, Customs that no landing had
taken place of geld or silver or any other articles in the

night of 2/3.2.1993.



-6 -

3. On 12.3.1993, the city of Bombay was rocked by
a series of Bomb PBlasts which left Many hundreds yof
innocent persons dead and many more injured, besides
destruction of property werth crores of rupees. Shri G.K.
Masand, learned counsel for the applicant has submitted
that during the investigations, Police got a clue that the
Bombay Bomb Blasts were master-minded by smugglers like
Abdula Mustag @lTiger Memom, Mohd.Dosa and Dawcod Ibrahim
Kaskar., etc. with the help of ISI of Pakistan. He has
also submitted thét the  Bombay Police which was
investigating the blasts case was perhaps convinced that
the police staff ét Raigad District was mixed up with the

smugglers. He has stated that the first landing of arms

and unition had taken place on 9.1.1993 at Dighi and
later hekhadi ‘on 3rd, 4th, 7th and 8th February. 1993.
Acébrding to the'applicant, none of the landing agents have
directly or indirectly implicated him in the landing of the

smuggled goods.

4. The vépplicant has also filed MP 777/98 on
19.11.1998. - In this MP, he states that he has referred to
and relied upon various documents in the OfA. as well as
in the affidavits dated 28.8.1996 and 9.12.1996 filed in
‘rejoinder to the affidavits filed by the respondents.
Reférence has also been made to the charge-sheet filed by
the prosecution‘in case No. I of 1993 before the Special

Designated <Court for Bombay Bomb Blast case (in short

referred to as 'TADA Court’). He has submitted that the
charge-sheet pertaining to C.R. 132/ 1993 relating teo
Dighi. numbered as Book 1II has been dropped. <R No. 133

of 93 relating tc landing a2t Shekhadi is numbsred ag  Bock

-
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III. supplementary charge-sheet together with shpporting

-y

documents filed on 25.8.1994 by the prosecution, after the
applicant 's release on bafl in pursuance of tﬁe order dated
5.4.19%4 passed by the Hon'ble Apex Court is numbered as
Book IV, documents/qrders passed by TADA court are.numbered
as -Book v and confessions/statements sought tc be relied
upon by the prosecution, are numbered as Book VI. He has
prayed that these documents in the Boocks which have been
submitted by the prosecution in the TADA Court where the
trial 1is in progress, may be taken on record in the O.A,
Shri G.K. Masand, learned counsel, has submitted that the
materials submitted by the prosecutioﬁ in thé criminallcase
before the TADA <Court against S.N. Thapa. and other
applicants in the aforesaid O0.As, will show that irrelevant
and distorted materials had been placed before the

President of India who had passed the impugned orders dated

r.

2
.

o

7.2.1396. Learned counsel has submitted that when
charge-sheet was submitted in the TADA court. the

prosecution had furnished copies of charge-sheets to- all
the accused persons by censoring the names .of all the

// ////)&%fnesses. There are 3520 prosecution witnesses and

identity of 706 potential witnesses was with-held. He has

that the prosecution had praved in the c¢riminal.
couft that the identity of these potential witnesses should
not be disclosed as they are dangerous. He has also relied
on the prosecution submission that those cases must be
heard in «camera but the Designated Judge of TADA court
passed the order dated 9.6.1995, holding that it will not
he possible to hold the procsedings in camera. The Hon'ble
Court further héld that (a)-names, identity and address of

11
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all witnesses except those who are public servants sh
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witness and panch witness concerned with recovery of arms

and ammunition shall nct be disclosed and they shall be

vrown by  code numbers given by the progcecution. He has,
therefore., submitted that accerdingly. the prosecution had

deciared the names of all those witnesses along with the
code numbers given earlier and had also submitted the list
of all remaining poténtial witnesses without disclosing the
identity and names. He has submitted that the complete
list of all formal as well as potential witnesses of CR
No.132/93" and CR No. »133/93 had been declared -in the
criminal court on 3.7.1995. In the circumstances, he has
taken a serious objection to thé averments made by the
respondents in theilr reply that the chafgewsheets are
supported by material collected by the Maharasht£a .Police

» L
‘BT and statements of witnesses whose identity habe

€ccret by giving them code numbers. He has also
that the prosecution in the Designated Criminal
Court is about'to be completed shortly as the prdceedings
are going on there.

5. Learned counsel's main contention is that since

e statements of the material witnesses relied upon by
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are being publicly relied wupon by the
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prosecution in the TADA Court in which the court has ruled
against "in camera ﬁrqceedings”f there was no reason at all
tc pass the impugned order dated 7.2.19926 under provigo {(c)
to Article 311(2) of the Constitution. He has submitted
that against the applicant and the other fpur applicants

h
who were Customs officials, a Departmental inguiry .on

c-sheets mould have been saszily conducted for

Lot - -1 S, | - PR - v ey 4 e e L s .- - -t [
-woiy  alleged acts of commission znd af  allowing
transpertation >f silver, TS, ammunitlon andc
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explosives/RDX which had landed in Dighi, Shekhadi, etc.

in January-February, 1993 which were later used in the
explosions that took place in Bombay on 12.3.1993. The
statements and alsoc material witnesses whose identity wese
no longer secret could haye been easily produced before the
Departmental inquiry. He has very vehementiy contended
that in the circumstances of the case, there was no need
for the President to resort to the exercise of powers under
‘Article 311(2), second proviso clause (c). He has
submitted that the exercise of power by the President
cannot also be supported as there was no threat at all to
the security of the State, as alleged by the respondents,
when the order of dismissal was passed.

6. Learned counsel has submitted th;t against the
applicant, the main evidence consists of the confessional
statement made by Shri R.K. Singh, who had admitted that
out of the money received for helping the smugglers landing
'contraband goods into the country,'he had passed on -a
portion of this illegal gratification to S.N. Thapa. Shri
G. Masand, learned counsel, has submittéd that later on
the presence of certain impbrtant witnesses. including
Maharashtra Police officers, he had retracted the
statement. He wondered whether this fact had been placed
before the Committee of Secretaries whe had given their
advice to the Presidént. He has contended strongly that he
fails to wunderstand what other material was before the
Committee, other than what he refers to as “distorted
material” which was placed before them, which led them to
believe that there was enough material to take recourse to
Article 311(2), second proviso clause (c¢). He has

submitted that the pleadings in this case are important
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and, according to him, whatever he has said regarding the

material evidence in the criminal case which has also been

relied upon by the respondents in taking a decision under

Article 311(2),'fproviso clause (¢) are disterted and,
therefore, unreliable. He has submitted .that  the
respondents in ?their reply have nowhere denied thev

averments made ﬁy the applicant or said that there were

other material,tfbesides what is stated in the ~reply.

affidavit, to enable them to arrive at a proper conclusion.

He has submitted that these are distorted and incomplete
material which ﬁe can demonstrate on the basis of the
documents filed éith MP 777/98 which should, therefore, be
admitted. He h%s fervently pleaded that the evidence
pefore the TADA court must be looked into by the Tribunal
in order to arrive at a fair and proper decision in the

0.A.

7. Learned counsel for the applicant has submitted
that another important evidence against S.N. Thapa

of the additional material filed by the CBI along

uppleméntary charge-sheet in the TADA court. He
submitted tha% a perusal of the material which has been
placed before thé TADA Court shows that the applicant had
knowledge at the relevant time that contraband ( not
necessarily explosives énd arms but possibly silveri, had
been landed or was likely to land in his jurisdiction but
he had not made sufficient cfforts to seize the contraband
and further, he had given certain directions, such as
sending the patrolling party to a point other_than what the
informer had passed on. He has submitted that these are

such wmaterial which could have besn sasily verified in the

[
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applicant had at all times acted in the best interests of

the State and had not assisted in the smuggling of goods or
its transportation to Mumboi - He has relied on the
judgement of the Supreme Court dated 5.4.1994 Qrantiﬁg the
applicant bail on the ground that, there was no legal
evidence to prima facie establish that he waé connected
with the smuggling of contraband goods. Learned counsel
has submitted that the provisions under the Terrorist and
Disruptive Activities Act (TADA Act) are very stringent
where "imprisonment is the order and bail is an exception”.
This he claims is also a strong point in Thapa's favour to
gquash the impugned order dated 7.2.1996. He has also
submitted that it is not even tﬁe allegation before ‘the
Trial Court that the applicant had ever introduced R.K.
Singh (applicant in OA 358/96) to "Tiger Memon", let alone

introducing him as "His Man". Shri Masand, learned

sunsel, has very emotionally summed up stating that the
undertakes to withdraw the O.A. if.  the
“Fespondents produce any proof or legal evidence of such a

statement or document being made out in the charge-sheet in

the criminal case in the TADA court.

8. Another peint urged by the applicant s cqunsel
is that admittedly Shri §S.K. Bhardwaj., who was the
Collector of Customs, Bombay, bkelow whom S.N. Thapa was
working, had given certain instructions which had been
carried out by the applicant. His contention is that 1if
the applicant, Thapa, 'could pe held guilty of being
involved with the smugglers 1in allowing into the country

contraband material  during the relevant period., n

3

has

46l
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questioned the decision of the respondents not to proceed
equally aqainst' Shri S.¥. Bhardwaj who was his superior

officer.

9. ,Duriné the course. of hearing, the applicant'has
submitted a Cﬁart showing the hierarchy of the officers in
the Customs (Preventive) Collectorate, Bombay. From this,
it 1s seen that at the relevant time, Shri S.K. Bhardwaj
was the Coliector, applicant Shri S.N. Thapa was the
Additional Collector (M&P), applicant, Shri R.K. Singh,
was the Assisténf Collector, Raigad District ‘at Alibag.
_applicants, M.S. Sayyed and S.S. Talwadekar, were

Superintendenfs‘ of Customs at Alibag and Srivardhan,

respectively and applicant, Gurav Sawant,Rane waye Inspectors
4

at Shrivardhan. The'applicant, S.N.Thapa, has stated that
he had taken tough_actibn against all his subordinate
officers and furtﬁer that nothing incriminating was found
when his residen(eﬁas searched by the Maharashtra Police.
Much f““ance has been placed by the applicant’'s counsel on
e a}t that—the Supreme Court had granted interim bail to
the pplicant. He has also submitted that the gist of the
conversation recorded in some cassettes, purpertedly in the
hand-writing of accused Yakoob Memon. which was supposed to
have been seized from him.at the” time of  his arrest
referred to payment of certain amqunts {Rs.22 lacs) for
facilitating laﬁding of contraband. He has submitted that
the cassettes have been témpered with and the recording was
garbled and made inaudible on which the TADA court has come
to. certain conclusions regarding thé association of the
applicant with Tiger Memon or his invelvement in the
smuggling activities and so on. Part of the evidence

~against Thapa was that he has received specific information

¢
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on 2.2.1993 from another Addl. Collector in his office

regarding likely landing of silver by Tiger Memom at
Mhasla. However, it is alleged that the officer sent a
mis-leading wireless message to the concerned officers
relating to some activity at Bankot and also other
information regardiﬁg landinésof silver and chémicalé orn
3.2.1993 at Shekhadi. Shri Masand, learned counsel, has
very vehemently submipted that these are matters which 1in
case, there 1is any dereliction of duties, the Department
could have very - well inquired inte in Departmental

.

proceedings and if the Customs officials are found gquilty

AN

appropriate action could have been taken against them.

10. The applicant, S.N. Thapa, who was present in
Court, had repeatedly interjected his éounsel to say that
he had been shot at by unknown persons at least five times
in the meantime after the application was filed. During
the hearing, learned counsel for the applicant, has also
relied on the Constituent Assembly Debates on 'proposed
Article 311(2), proviso (c). According to him, the threat
the security of the State should be establishéd in
ffig such an enquiry as provided under Article -311(2).
Afterx the applicant was arrested on 28.4.1993, the
respondents placed him under suspension on 3.5.1993. He
has submitted that the respondents could have continued to
keep him under suspension and held\a Departmental enquirx
which they have failed to doc. He has alsoc pointed out thaf
they have taken nearly three years fd péés the orders of
dismissal on 7.2.1996 when they. were expected to take
urgent action in case there was any threat to the sécurity
of the State. He has relied on the judgements of the

Supreme Court in Satyavir Singh and Ors. Vs. Union of

]
not = -
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India & Ors. (1986 AISLJ (1)-1 - Three Judges). Union of

India & Anr. Vs. Tulsiram Patel (1985 (2) SLJ 145), A.K.
Kaul & Anr. Vs. Union of India & Anr. (1985 (4) SCC 73),
Union of India & Anr. Vs. Balbir Singh and Anr. (1998
{5) SCcC zi6); S.R. Bommai Vs. . Union of In@ia £1994(3)
.SCC 1) and Andhra Pradesh High Court in B: Bhaskara Réddy
Vs. The Govt. of Andhra Pradesh, Hyderabad and Anr.
(1981 (1) SLR 249). He has contended that unlike the facts
in the «case of Satyavir Singh (supra) where the order of
dismissal was passed on the same day, undue delay has taken
place in the bresent case where nearly three vyears have
elapsed between the Bombay Bomb Blasts and the impugned
order being passed. He has also relied on Paragraph 175 of
Tulsiram Patel's case (supra). His contention is that if
the proviso to Article 311(2) had to be resorted to, it was
necessary for the respondents to take prompt action on the
decision that the conduct of an inquiry would not be in the
security of the State. That situation is not applicable to
the -egent case where a long lapse of time has occurred

happening of the events in March, 1993 and the

igned orders. He has submitted that in paragraph 3 of
the judgement in Balbir Singh's case (supra), it has Dbeen
stated that the Committee of Advisors, after considering

all the facts was required to recommend whether action

o

should bhe taken for the dismissal or vremoval of th
Government servant under the second proviso“(c) te Article
311(2) of the Constitution without a Departmental inquiry.
‘The Committee had fo consider whether on the ground of

national security. it was not desirable to disclose the

W

materials as it would affect the security of the State. He

IS

nas  contende that ac per the Ministry of Home Affairs
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(R3]
N

ircular dats

X




7

Vel

-] 5 -

Singh's case (supra), only the situation dealt with in
clause (c) is applicable to the present case 1.e.
anti-national activities. Shri G.K. Masand, learned
counsel., has very wvehemently submitted that if only

materials which are available before the Criminal/TADA
Court were before the High Powered Committee, then clause
(¢c) of this Circular cannot be invoked but it would mean
that an inguiry ought to have been held and opportunity
given to the applicant to defend lhis case. He has
submitted that the Head-Note in Balbir Singh's case (supra)
where it is mentioned that the judgement of the Andhra
Pradesh High Court in B. Bhaskara Reddy's case (supra)
stands impliedly over-ruled is wroﬁg, as according to him,
it has merely been distiﬁguished but not over-ruled. His
contention 1is that in Paragraph 10 of Balbir Singh's case
{supra) which refers to B. Bhaskara Reddy's case (supra),
what has been stated is that the "Tribunal has not noted
that the material which was placed by the Intelligence
Bureau before the Advisory Committee and the President did

not late merely to the assassination of the Prihe

injster. It related to various other activities of the’

ndent, as well, which the authorities considered as
prejudicial to the security‘ of the State”. He has,
therefore, repeatedly submitted that the Tribunal in the
present case, must satisfyv itself whether éhere was o any
“other” material §r evidence that was placed before the
Advisory Committee/competent authority. If not ., his
contention 1is that, then the satisfaction of the President
is not bonafide or supported by relevant materials, other
than what he refers to as.distorted materials, which ‘have

elied wupcn by the Presecutien in  the

—

alsc now been

oriminal o oa TRDA court. He has relied on
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paragraphs 101 and 175 in Tulsiram Patel's case (supra).

In paragraph 101, their Lordships of-the Supreme Court have
laid down _that the principle of natural justice has been
expressly excluded by a Constitutional provision, namely,
the second proviso to Article 311(2). Learned counsel, has

contended that the second provise to the Article must,

however, be applied bonafide and should not be applied in a

mala fide manner. The Supreme Court has held that "where a
clause of the secona ‘proviso to Articls 311(2) or an
analogous gervice rule is applied on an extraneéus ground
or a ground having no relation to the situation envisaged
in  such «c¢lause or ruie, the action of the disciplinary
authority in applying it would be mala fide and. therefore,

bad in law”. His contention is that Thapa's case is one

such case where the President's action is mala fide.

11. Learned counsel! for the applicant has,
therefore, contended that unless and until the Tribunal can
find some other material on the basis of which the Advisory

Committee could have advised the President under the

clause (2) of Article 311, to exclude the

of natural justice, which were otherwise

av 1iable to the applicant, the action of the respondents

‘has to be held as mala fide and untenable. Much reliance

has also been placed by the learned counsel on the

judgement of the Andhra Pradesh High Court in B. Bhaskar

Reddy's case f{supra). He has stressed on the findings of
the High Court that under the provisc clause (c¢) to Article
311(2) of the Constitution, the President can dispense with
the inguiry, if the conduct of the inguiry inte the charges

p:

is not  expedient only in the interest of the security of

ate and net on oany other ground. This. he gtatesg iz
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not the position in the present case because only distorted

materials have'been relied upon by the Advisory Committee
and nothing else. So relying on the casez of S.R. Bommai
and A.K. Kaul (supra) he has submitted that the evidence
before the TADA Court as well as the wmaterials placed
hefore the Advisory Committee, on the basis of which the
impugned order dated 7.2.1996 was passed should be looked
into in detail by the Tribunal,to satisfy itself if there
was any threat to the security of the State, as contendéd

by the respondents in holding a Departmental inquiry. On

these grounds, Shri G.K. Masand, learned counsel, has
praved that the impugned order dated 7.2.1296 may be

quashed and set aside with consegquential benefits.

12. S/Shri Suresh Kumar and S.P. Kulkarni,
learned counsel in the other four connected cases have
adopted the legal arguments submitted by Shri G.K. Masand,
learned <counsel in OA 385/96 and have alsc submitted

written statement:, placed on record. SHnAhas submitted that

ed statements of witnesses have been relied upon by
respondents in taking a decision to dismissvthe other
'cantsf also under the provisoc clause (c) to Article
311€2). He has submitted that the confession ofA the
applicant in OA 263/97 has been got after beating him énd
he has not received an amount of Ré;l.S lacs, as alleged,
which is also mentioned before the Designated TADA Court.
Shri Suresh Kumar, learned counse! -has submitted that
similar facts exist in OA 207/97, G.A.400/96 and OA 358/96.
On  behalf of the applicant, Shri R.K. Singh, it has been
submitted that the satisfaction of the FPresident under
Article 311(2), second proViso clause {c) i{s not based on

any relevant material as he wasg made to give certain
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statements under duress to the police which was later
retracted in 1993 itself, which has been relied upon by the
-espondents. He ha§ repeated thé contentions of Shri G.XK.
Masand, learned counsel that the reasons given byv the
respondents; in. their affidavits are that the identity of
witnesses is secret in TADA proceedings)whereas that Court
has already ordered that proceedings are not to be held in
camera. He has also relied on the fact that the
charge-sheets have already been filed in the criminal court

and the statements of the accused and the witnesses have

already been given in the TADA court along with their names

and identity. He has contended that the Committee only met
in October and November, 19%5, which had advised the
President, on the basis of which the iﬁpugned orders have
been passed in February. 1996. Therefore, he has contended
that there was no other material available with the State,
other than what is before the Criminal Court. He has also
relied on the judgement of the Supreme Court in Balbir
casev(supra). In page 3 of the‘writfén statement,

Tcant has contended that the serial Bomb Blasts at

pémbay had never posed a serious threat to the State.

Learned counsel's main contention was that in such a
situation of alleged sﬁuggling of contraband goods, like
arms and ammunition, silver, RDX, etc., it could not have
been done only by the Customs officials. His grievance is
that the Maharashtrz Police was also invelved in  such

activities but they were not proceeded under the provisc to

Article 311(2) and were facing public trial. However. it
is relevant to wuote that learned counsel could not
snbstantiate hig submissgiong from any avermentg in the 0. As.
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Shri Suresh Kumar, Learned counsel had also referred to the

v}

grounds taken in OA 358796, 7 The applicant had guestioned

the walidity of the procedure adopted by the President in
terms of  the Ministry of Home Affairs Circular dated
26.7.1980. This ground can be -straightway rejected as the
procedure adopted by the respondents in terms .of the
Circular of 1980 has been upheld by the Hon'ble Supreme

court in Balbir Singh's case (supra).

13,v We have seen the replies filed by the
respondents and heard Shri M.I. Sethna, l!earned Sr.
Counsel as well as §/Shri A.B. Belkar and A.S. Kulavye,

]

learned counsel for Respondent4/CBI.

14. Shri Sethna, learned Sr. Counsel has
submitted that there is no infirmity at all in the impugned
orders dated 7.2.1996. With regard to the submissions made
on MP 777/98, learned Sr. counsel has vehemently resisted
the séme from the beginning, whiéh was filed on 19;11.1998.
Learned Sr. Counsel, has submittea that for deciding the,
vires of the orders dated 7.2.1996,which is what is under

/)gpaffggée in the present applications, other documents

whixch\ form part of the records in the criminal/TADA Court,

7
/

whi i are sought to be introduced by way of MP 777/98,
cannot be so done or relied upon. He has submitted that
any documents after 1996 are not relevant to the gquestion
under consideration here. Learned Sr. counsel had pleaded
that a decision may,therefore, be first taken on MF 777/98
and in case it is allowed. respondents may be given an

spportunity to address the Tribunal further regarding the

: - - g . _— .t H - T H B R I SN -, Ty oy oo

cevidence before the criminal court. £ necessary. He nas
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cubmitrzd that CBI was impleadsd ag necessary party artsey
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the M.P. was filed. 1In the reply filed by respondent

4-Supdt . of Police, CBI, they have referred to the fact
that Bombay city was rocked by a series of explosions which
left 257 persons dead, 713 injured and property worth about
Rs.27 crores destroved. Thé applicant, S.N. Thaﬁa, is one
of the accused in the criminal case before TADA Court filed
by " the Mumbai Police. Both learned counsel for CBI, have
submitted that the criminal case is in pregress but is yet
to be completed, where a largé.number of material witnesses
’have been heard. Shri M.I. Sethna, learned Sr. Counsel,
has submitted that the facts and evideﬁce being brought in
“the criminal case, which is vet to be cqmpleted cannot,
therefore, be relied upon by applicant's counsel to support
his wversion that distorted facts were placed before the
‘Advisory Committee/President. Learned Sr. counsel has
‘fervently submitted that the Tribunal, when looking into
the file that was submitted before the President for taking

-a decision whether to apply second proviso clause (c) to

311(2) or not in the cases before us, should not
>/fﬁ;/other evidence or materials or comment upon
same, as they are before the TADA court, which is  the
competent Criminal Court. He has, thérefore,, submitted
that by no stretch of imagination, the materials that were
placed before the Committee of Secretaries and relied upon
by the President can be treated as distorted materials.
According te him, in any case there was sufficient material
for the Committee to arrive at the conclusion it did that
in the security of the State it is not expedient to hold
Departmental enquiries before dismrssing the applicants.
Learned Sr. counsei, has submitted that the praver of the
applicant, Thapa, to take on record the documents which

have been placed before the <Criminal Court/TADA court
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should not be agreed to, especially when that court has vet

tc glive its findings. He has submitted that in the
circumstances, MP 777/98 may be dismissed as 1t would not
pe proper for the Iribunal to comment on documents and
evidence submitted pefore the Criminal Court where the
hearing has vet to be concluded. It will be for that Court
to comment on the evidentiary value of the materials

against the accused who are facing criminal trial.

15. _ Learned Sr. counsel has submitted that the.
five épplicants in the aforesaid O.As were involved in the
conspiracy to allow smuggling of items into the country and
it was . imﬁaterial whether they knew that they were
explosive items of anything else. They were posted in the
customs (Preventive) Section in the concerned areas where
the contraband articles were smuggled into the State during
the relevant period. He has, therefore, contended they
were answerable for deliberately closing their eyes when
these illegal imports were taking place,  despite
information received by them from higher officers and
informers. He has submitted that additional charge-sheéts
h been framed in the TADA Court against the app;icant,

Thapa, (OA 385/96) that he had been informed that
certain articles were to be smuggled into the country which
"was prejudicial to the security to the State. Learned Sr.
counsel has also relied on more or less the same
judgements, as referred to and relied upon by Shri G.K.
Masand, learned counsel but some different.paragraphs, to
support his case. He has submitted.that in Balbir Singh's
case (supra)., the Supreme Court has held that the Court or

the Tribunal ought not to interfere "even if some materials

are not velevant which was placed before the Committee of
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Advisors who are not likely to abuse the powers vested in
them under the Constitution’. {emphasis édded) He Thas
contendéd that the Tribunal. in exercise of the powers of
jndicial review. cannot substitute its decisien for that of

has emphasised that in Balbir

m

the competent authcrity. H
Singh's case (supra), Shri G.K. Masand, learned counsel,
has only referred to and relied upon part of paragraph 10
of the judgement, to distinguish the Andhra Pradesh High
Court judgement in B. Bhaskar Reddy's case (supra).
Learned Sr. counsel has contended that the Supreme Court
has held that “the fact that the respondent was
subsequently acquitted by this Court in the criminal trial

will not make any difference tc the order which was passed

by the President on the totality of the material which was

before the authorities long pridr to the criminal trial”.
He has submifted fhat in the present cases élso, the
" criminal trial is still proceeding in the TADA court and,
therefore, there 1is no infirmity in the orders passed by

of India in the present set of cases, which 1is

on the outcome of the criminal verdict but
own. He has submittéd that regarding MP
may be references to documents after 1996
with which we are not concerned. He hasg alsc rvehgmently
submitted that the materials and evidence placéd before the
criminal court cannot be seen Or relied upon by the
applicauts to impugn the orders dated 7.2.1996 dismissing
them from service as they stand cn a different footing,
which has been done strictly in accordance with the law and
~rocedure laid down under the provisc to Article 311(2}) of

the Constitution. He has emphasised that 1n Balbir Singh's

T

—

case lsupra) even the acquittal of the respondent in  the

decision

®
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Criminagd case was held teo be hmmaterial fo: th
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taken by the respondents to dismiss him where they

considered the activities of the respondent prejudicial to
the security of the State. Such being the law laid down by
the BSupreme Court, learned Sr. counsel! has submitted that
it would not be proper for the Tribunal to look into the
evidence placed before the TADA couft or make any comments

or evaluation thereon at this stage.

16. He has submitted that similarly the reliance
placed by the applicant, 3.N. Thapa, on the judgement of
the Supreme Court dated 12.4.1996 regarding granting him
bail relates to an event which is later to the facts taken
into account by the Committee of Advisors and so it is not
relevant., He has submitted that what is relevant 1is to
consider the situation when the impugned orders were issued
on 7.2.1996; whether there was sufficient material placed
before the éompetent authority to arrive at its conclusion
in accordance with law. He has relied on Paragraphs 87,88

and 89 in Satyavir Singh's case (supra) and has submitted

that in considering the interests of security of the State,
\

-

Security of witnesses & also contemplated. As

the Bombay serial Bomb Blasts which took the city by
surprise on 12.3.1993 had occurred soon after the
oécurrence of the demolition of the Babri Masjid on 6th
December, 1992. He has emphasised that in the
circumstances, communal disharmony was also in the mind of
the Government and all these relevant factors should be
kept in view. when considering whether the respondents were
correct in dealing with the applicants under Article
311(2), second proviso, clause {c). He has submitted that

the facts of the present cases should be viewed in the
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correct background at the relevant time. which were of a

much more serious kind than the situation which arose in
Satyavir Singh's case {supra). where the Supreme Court has

upheld the exercise of such powers by the respondents. 1In

that case, the appellants were employed in the Research and

Analysis Wing, Cabinet Secretariat, Governmentlef India and
had been dismissed ffom serviée in exercise of the powers
conferred by clause (b) of the‘second proviso to Article
511(25 of the Constitution read with Rule 19 of the CCS
(CCA) Rules, 1965, without serving any charge-sheet upon
them and vwithout holding any inquiry. According to the
learned Sr. counsel, all the-applicants in the present
applications were directly concernedv with Customs
(Preventive) activities. Relying on the judgement in S.R.
Bommai's case (supra)., he has submitted that the decision
taken in the present cases is neither arbitrary nor mala

fide as there was sufficient material before the competent

ity, whose satisfaction is a subjective satisfaction
bsequent events cannot be referred to. He has also

ded that the Ministry of Home Affairs Circular issued

on 26.7.1980 has been upheld in Balbir Singh's case (supra)

and this procedure has been strictly followed in the

present cases.

17. With regard to the alleged delay and lack of
prompt decision taken by the Government in issuing the
impugned orders, Shri Sethna, learned Sr. counsel, has
submitted. that this 1is also no ground to set aside the
impugned orders. He has explained that the orders dated
7.2.1996 were passed after a detail examination of vthe
relevant materials for nearly two years before the decisgion

was . taken. He hag submitted that the records will show

T
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that the Ministry of Law and Justice had called for certain

infoermation and had alsc raised a number of queries which
were carefully examined by the concerned authorities in the
Department . The Commissioner of Police, State of
Maharashtra had then stated that he will not be -in a
position to show certain documents. He has submitted that
all this shéws that great care has been taken to see that
the law was fully complied with, in particular with
reference to applicant, S.N. Thapa. In the case of the
other four applicants, there were. much more evidence
against them and so great care had been taken to see that
no injustice was done to S.N.Thapa. then Additional
Collector of Customs. Learned Sr. Counsel has submitted
that the  case involves smuggling activities involving a
number of persons which is an economic offence and this
does take time to investigate and inguire into. He has,
therefore, submitted that merely because much care has been

taken o see that there was sufficient material before

king an appropriate decision under the Constitution
Tﬁf/ Thaﬁa, does not by itself vitiate the order.
has submitted that doing things in a hurry in such a
case might not only have resulted in a wrong decision but
to he accusation that there was non-application of mind.
According to him, there 1is no such infirmity in the

impugned order, on the ground that immediate action was not

taken as in the case of Satyavir Singh (supra!.

18. Learned Sr. Counsel for the respondents has
submitted that the emphasis placed by Shri G.K. Masand,
lJearned counsel, that there must be some other material
before the President to arrive at his conclusion, other

3 bl o P o D ey b= s Py ! /’%7".
than what is before the TADA Courl. 5 rotally  lrveievant

[44]
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and misleading. According to him, it is enough if the
conclusicn can be arrived at on the basis of the materials
savailable with the Government of India, that the applicants
were invelved In some aspects of smuggling, as they had
actively helped in bringing in goods from smugglers and
pakistan agents and they were all working in unison. " He
has fervently submitted that what has to be seen is the
subjective satisfaction of the President about the brewing
danger to the security of our country. He has also
submitted that it has also to be fully appreciated that the
.reépondents have not dealt with the applicants, and, in
particular, S.N. Thapa, lightly and arbitrarily but have
fully considered the méteriaf placed before the President,
keeping in view the security of the State. He has relied
on Paragraphs 82,83,84 and 86 of the Judgement in Satyavir
Singh's case (supra). His contentions are that the import

r % -~

arms and ammunition into the StateKw1ll show that

security of the State and holding of an

are responsible for preventing import of such items, would
also be a threat to the security of the State and, whether
the applicants were responsible or not is not the only

gquestion.

19, On the guestion of judicial review to be
exercised by the Tribunal, he has relied on observations in
the judgement in Satyavir Singh's case (supra) . He has
submitted that in. the facts and circumstances of the
sase,the Tribunal should follow the judgement, wherein it
has been held that where two views are possible in such
cases, the Court should decline to interfers. Re}yingv on

Paragraphs 110 and 111. he has 1 ther submitted rhat  the
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decigsion of the President that "it is not expedient in the
security of the State to hold an inquiry” being a
subjective satisfaction, 1t would not be a fit matter for

judicial review.

20. Referring to the submissions made by Shri G.K.
Masand, learnedvcounsel for S.N. Thapa/ applicant}that the
Government had relied on certain statements/confessions
made by the applicants, for example, R.K. Singh (applicant
in OA 358/96) which had been later retracted, Shri Sethna.
learned Sr. Counsel, has submitted -that even if in such a
case it may not have evidentiary value then the Criminal
Court may not also accept it. It is for the Criminal Court
to comment on the retraction or not even accept it.
according to him, the Committee of Secretaries could have
also ignored the retraction which does not mean that they
have acted arbitrarily. His contention is that even if the
retrgction statement had not been placed before the
¢01n1ttee, it would make no difference regarding the other

f applicants. In the case of S.N. Thapa also, there

were sufficient materials to show that RDX, arms,.
ammunition, silver. etc. were smuggled into the State when
he was one of the officers responsible for anti-smuggling
activities in Customs (Preventive) along with the other
four applicants. He has also referred to the chart showing
the hierarchy of the officers submitted by Shri G.K.
Masand, learned counsel, during the relevant periocd. He
has relied on the judgement in United States Vs. Falcone
(4720 US 671) also referred to State of Maharashtra Vs.
S.N. Thapa & Ors. (192&{(4) 5CC 659), that the very import

~f thnese items into the Statle endangered the security nf
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learned counsel, regarding the fact that Maharashtra Police
would have also been involved in the swmuggling activities,
learned 5L Counsel has submitted that the smuggling of
fhe items in question like RDX, itself shows the serious
threat to the security of the State. Therefore, taking
action against fhe customs officials who were clearly
responsible to prevent activities, cannot be considered as
mala fide or arbitrary. He has also contended that even if
the particular impert of arms and ammunition were not known
to the applicants, they were clearly involved in allowing
the smuggled goods 1into the country from smugglers,
including from Pakistan. In the facts and circumstances of
the case, learned Sr. counsel hasvemphasised that as no
‘mala fides have been established by the applicants in the

action taken by the Government of India, following the

judgeme —~ of the Supreme Court in A.K. Kaul's case

we should not assume that the Hon'ble Prime
Minise Finance Minister and senior level officers who
4have examined the matter have not dealt wfth the case
properly. He has also submitted that upto the judgement of
the Supreme Courtviﬁ Balbir Singh's case (supra), no court
has ever quashed or set aside orders of dismissal passed
against government servants in similar circumétances under

the proviso to Article 311(2) of the Constitutioen.

22. Learned Sr. counsel has submitted the
relevant Departmental records which were placed before the
committee of Advisors for our perusal. Shri G.K. Masand,

learned counsel, had repeatedly submitted that he would be

fully satisfied, 1f the Tribunal. after perusal of the
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records came to the conclusion that the impugned orders

- o - .
have Dbeen correctly passed or not, taking into account his

submissions.

?3. We have carefully considered the pleadings and
the submissions made by the learned counsel for the parties
as well as the official records submitted by the learned

Sr. counsel for the respondents.

24. Regarding MP 777/98, we see force in the
submissions made by Shri M.I.Sethna, learned Sr. Counsel,
that it is not proper or necessary for this Tribunal to see
or comment on the evidentiary value of the materials which
have been placed as evidence before the Designated TADA
court, especially when the criminal case 1is sub-judice. We
are unable té agree with the contentions of Shri G.K.

Masand, learned counsel that on the basis of the books of

/fjiggﬁée which have been revealed/placed before the
Desidnated TADA court, the materials before the Committee

Visors/competent authority were necessarily and

deliberately distorted or that there was no material on the
basis of which the respondents could have taken a decisidn
to pass the impugned orders dated 7.2.1996. Such is not
the case. The relevant materials and evidence placed
before the Committee of Advisors was sufficient for them to
come to the conclusion they did. In the facts and
circumstances of the case, we are also unab%e to agree with
the contentions of learned counsel for the applicant that
MP 777/98 should be allowed or we have to see the evidence
and materials placed before the criminal court, when that
case is still te be finally heard and concluded. What ig

the material question before us, is the satisfaction of the
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President which 1is to be exercised _under clause (c)
of the second proviso to Article 3112} of the Counstitution
at the relevanﬁ time in 1995-1996. that it is not expedient
in the 1interest of the security of the State to hold an
inquiry. This has been held to be s;tisfaction i.e.
subjective catisfaction of the president. which cannot mean
judicial review by the court/Tribunal based on evidence
placed before the Criminal/TADA Court. In this view of the

matter, MA 777/98 is rejected.

25. Under clause 2 of Article 311 of. the
Constitution, no civil servant can be dismissed or removed
ér reduced in rank except affer an inquiry in which he has
been informed of the charges against him and given d

reasonable opportunity of being heard in respect of those

»charg- . It has been held that where the President or the

1971

ises his pleasure under Article 310(1), it i
yequired that such an act should be exercised‘ by
himself, but it must be an act of the President or the
Governor in the Constitutional sense. that is, with the aid
and on the advice of the council of Ministers. <Clause (23
of Article 311 enshrines the mandatory principles of

natural ~justice and the audi alteram partem rules by which

no civil servant can be dismissed or removed from service
or reduced in rank until after an inguiry has been held. in
which he has been informed of the charges and has Dbeen
given a reasonhable opportunity of being ﬁéard in respect of

+he charges. The second proviso to Article 311(2) provides

]
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Provided further that this clause shall not apply.

) where a person 15 dismissed or remnoved
reduced  in rank on the ground of conduct which h
led te his cenviction on a criminal charge:

]
[

ol
o

{k) where the authority empowered to dismiss or
remove a perscon or toc reduce him  in rank  is
satisfied that for some reason., to be recorded by
that authority in writing, it is not reasonably
practicable to hold such inguiry: and : )
{c) where the President or the Governcr. as the
case may be. is satisfied that in the interest of
the security of the State it ig net expedient to
hold such inguiry’.

The above provision under the second proviso shows
that the source of the power to dispense with the enquiry
is mandatory. It is inbuilt in the Constitution itself and
is not based on any service rule which does not apply to
cases falling under the three clauses (a), (b) ahd (¢} of
the proviso. In Satyavir Singh's case (supra). it has been
held that, therefore, there is no scope for intreducing
into the second proviso some kind of inguiry or opportunity
to show cause by a process of inference or implication.

viso has been in the Constitution since its

Shri G.K. Masand. learned counsel, has
to the Constituent Assembly Debates. It is
relevant to note that the second proviso has been retained
in the Constitution by the Framers of the Constitution as a
necessarv provision to be used in exceptional gituation as
snumerated therein. As a matter of public policy in the
public interest, under clause (c) of the second proviso,
the inguiry under Article 311(2) of the Constitution 1is
dispensed with where the President is satisfied that in the
intarest of the security of State it is not expedient to
hold such an inguirv. This is the clause which will be

which is

)
o]
2

splicable  to  the facts in the present case
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26. In connection with the action to be taken

against the Government servant engaged in or associated
with activities prejﬁdicial'to the security of the State,
under the second pyoyiso, clause (c) to Article 311(2) of
the Constitution,.thé Government of India. Ministry of' Home
aAffairs, have 1issued a Circular dated 27.6.1980. The
procedure laid down in this Circular which has been adopted
by the Government has been upheld by.the Supreme Court in
Balbir Singh's cage (supra). These include cases where
Government servanfs have engaged in activities which may
affect or endanger the security of the State, such as
. associations engaged in subversive activities 1in secret
organisations which, while professing to work in a
democratic way, in fact, engage to'over~throw the present
political system or  organisations which have foreygn

inspirations and liaison for similar objections.

27. It is also relevant to note that the power to

cised under the proviso to Article 311 (2) of the

is to be exercised by the President or the
as the case may be)in excebtional circumstahces.
Therefore, it goes without saying that the conditions laid
down in clause (c) must be satisfied in all respects. The
disciplinar§ authority cannot, therefore, dispense with the
disciplinary inquiry lightly or arbitrarily or out of
wlterior motives or meiely in order to avoid the holding of
an inquiry or becéuse the Department 's case against the
civil- servant is weak and must fail, as held in Satvyavir
Singh's case {supra). While dealing with clause (c) of the
second proviso, the President has to be satistied that in

the interest of the security of the State, it is not

2
1t
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the serial Bomb Blasts occurred in the city of Bombay and

the security was consequently confined to that part of the
country and not to the country as a whole or even to the
Stafe of Mahérashtra< But it was sufficient to show the
seriousness of thé situation. The security of the State
can be affected by.various means an@ if the applicant in
any of five cases before us was in fact involved in the
smuggling of RDX, arms and ammunitions, silver, etc. into

Mo means -
the country by smugglers and ISI agents, then bxkit is any
body's case that it does not involve the security of the
State. The very naturq of the articles involved in the
smuggling was sufficient. Shri G.K. Masand, learned
counsel has very emotionally submitted that such a person
should be "hanged” as he had affected the security of the
country. This 1is one type of activity which has been

referred to by the Supreme Court where they have held that

;ﬁpe///g;curity of the State can be done openly or

>

clan¥edtinely and it could be dQne by actual acts or by the

¥hood of such acts taking place’. The satisfaction of
the President under clause (c) of the second proviso can -be
arrived at as a result of éecret information received by
the Government about the threat to the security of the
State. In Satvabir Singh's case (supra), the Supreme Court

has explained the security of the State as follows:

"83. In an Inguiry into acts affecting the
interest of the State, several matters not fit or
proper to be made public, including the source of
information involving a civil servant in such acts,
would be disclosed and thus in such cases _an
inguirvy inteo acts preiudicial to ths interest of
the security of the State would as much preijudice
the interest of the security of the State as those
acts themselves would.

35. Such satisfacticon is not reguired tc be that
of the President or the Governor personally but of
the President or the Soverncr. as the case may be,

n
@

acting in the Constitutional sen
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a6 . "Expedient” means “advantageous, fit, proper

suitakle oY politic” Where, therefore, thé
President or the Governor, as the case may be,is
satisfied that it will not be advantageous or fit
or proper or suitable or politic in the interest of
the security of the State to held an inquiry., he
would be entitled to dispense with it under clause
(c) of the second provisc’

{Emphasis added)

The Hon'ble Supreme Court in Tulsiram Patel’'s case
{supra) which judgement.has been referred to by both the

parties, it has been held:

"The police are the guardians of law and order.
They stand guard at the border between the green
valleys of law and order and the rough and hilly
terrain of lawlessness and public disorder. If
these guards turn law-breakers and create violent
public disorder and incite others to do the same,
we can only exclaim with Juvenal. "Quis custodient
ipsos Custodes?” “Whoe 1is to guard the guards
themselves?" (Satires, VI, 347) :

28. The above anguish of their Lordships has been
felt also in the present case. Shri M.I. Sethna, learned
Sr. counsel has submitted that the Customs officials

involve in the present situation were from

Kioms(Preventive) Department, who were the guardians - at

the Ts of our country to prevent smuggling. If they
had themselves facilitated the smugglers to smuggle in the
contraband goods like arms, ammunitions, etc, then the same
gquestion arises which the Supreme Court hasg raised with
reference to the Police. . While this proposition may not be
open to attack as éuch, the other gquery raised by Shri G.K.
Masand, learned «counsel, 1is thét in such a situation the
action should be taken properly, which according to him has
not been done in the present case. The learned counsel

that if the material

-

Q
3]
[N

the applicant has repeatedly ur
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proceedings in the ‘Designated TADA Court by way of
statements made/deposed by witnesses and it formed the
basis <¢f the decision arrived at by the Commitﬁee} then
invoking _Article 31102), second proviso, clause‘ (c) was
unwarranted. His contention all along was that the
statements having bheen méde in open court, théré is nc
security angle ’involved any more and no question of any
security wrisk. Further, even if a vegular enquiry were to
be conducted this factor of security risk would not have
come in the way of the enquiry as only a few persons would
have been called as witnesses, and the D.E. could have
been conducted in camera. His other main contention was
that there was no other/ extraneous material as in the case
of Balbir Singh (supra) to lead the Committee to believe
that there was a security threat if the regular enquiry was

to be conducted.

29. We have carefully considered the record of
materials which were placed. befcre the Committee of

A ors. The Committee has been set up in accordance with

th ffice Memorandum dated 27.6.1980. It consisted of

f owr Secretaries, namely, that of Ministry of  Home,
Ministry of Law and Justice, Department of Perscnnel and
Training and the Department of Revenue. This Committee has
met on 31st October, 1995 and 15th November, 1995. We have
perused the relevant record which was placed before the
High Powered Committee as we considered it essential to

ascertain as to what was the thinking that went behind the.

decision to dismiss the applicants under Article 311(2),

second proviso, clause (¢) of the Constitution. The record
consists,  inter alia, of the self contained note placed
before the Committes, other uotings in consultation with
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the Law Ministry.. the correspondence of the Govt.
5f  India with the State Government of Maharashtra. the
sratements recofded nf wvarionus witnesses without disclosing
the names of witnesses. private witnesseg and the second
charge-sheet. We find that there does not appear to He any
naterial other than what is made pubiic such as  the
charge-sheet, supplementafy charge-sheet and the statements
of witnesses vrecorded. In the referring note to  the
Committee, relevant materials. including statements of then
coded witnesses have bsen referred to. These statements
indicate direct involvement of the applicants R.K. Singh.
Talwadekar, Sayyed and Gurav. There are ample, statements
indicating that they helped the émugglers on & regular
basis and got tﬁe money for the same. They did so in the
case of RDX smuggling aiso. Their confessional statements
Cohfirm the same. As far as applicant, S.N. Thapa s

concerned, statements reveal that in the various smugaling

'opgrafions “whether of silver or chemicals (so called). his

approval was there and his share of money was passed
sometimes Rs.1 lakh, sometimes Rs.% lakhs. Even
if “the confessional statement of R.K. singh is retracted,

there are other statements of other witnesses th have

categorically stated about giving money to “Thapa .  He
knew the smugglers particularly "Tiger Memon ™. He was
given a messade by another Additional Collector. He argued

with him about the place of smugglers’ activity and relayed

ge of something happening at Bankot and ’not at
Mhasala. Dighi and shekhadi. Even when the sﬁbordinates
ried to  persuade him to  go to the right place., he
Aver-ruled them and stuck to his Bankot théory and kept
vigi) for  two nights at the wrong junction, on the Wrond

vy S
it s
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He called off by another route the vigil when the thing
could have happened during any time in a fortnight. He
_ ‘ . roth
directed his subordlnatesAﬁo act until there were specific
directions from him. His telephene nmumbers were found in
the diary of the smugglers. The cassette tape revealed his

contacts with smugglers.

30. No doubt, the above facts and details were
discussed during the bail application of the applicant,
S.N. Thapa in the Supreme Court. The Supreme Court did
not find the evidence adequate enough to refuse the bail.
It is not for us to reassess the evidence or to substitute
our conclusions for that of the Committee. Judicial review
is confihed to see whether . the apprehension of the

Commjittee of Advisors that conducting = a regular

Departmental enquiry would jeopardise the security of the

was well founded.

N

31. The Departmental files submitted by the
respondents also show that prior to the relevant materials
being placed before the Committee, there has been thorough

and minute examination of the cases bv a number of senior

e

officers in the concerned Ministries/Departments. This i

so, particularly with reference to applicant. S.N. Thapa.

rh

and the other officers involved in the smuggling o Arms
and ammunition and other contraband goods inte the country,
by smugglers and ISI/Pakistan agents. While in Satyavir

Singh's case (supra) and Tulsiram Patel's case {supra),

prompt and urgent action wag necessary to be taken, we find

force in the submissions made by Shri M.I. Sethna, learned
counsel. Taking into account the facts and coircumstances
i1 the present cases wamely smuggling of goods which have
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heen done most secretly and clandestinely. the mere
fact that the respondents have taken time o analvse
evamine and re-examine the materials. before they were
placed before the committee of Advisors to ensure that they
kept within the four corners of clause (c) of the second
provisoc to Article 311(2) cannot vitiate their action. In
Satyavir Singh's: case {supra)., referring to Tulsiram
patel's case (supra)., the Supreme court hag indeed referred
to situations there) where prompt and urgent action was
required to bring the situation under contrel., In one case
MJP. District Police Force and the M.P. Special Armed
Force had indulged in violent demonstrations and rioted at
the Mela Ground, attacked the Police station there and so
ornn. which had led to an immediate and urgent action after
-discussion at the Cabinet meeting. In the other case. when

the _orders of suspension were issued against the

<ppallants, employees of the Cabinet Secretariat (RAW), the

a pen-down strike of the emplovees was spreading to

Z-e Centres in India. After the first batch of dismissal
orders were served upon some of the appellants on
8.12.1980, the pen-down strike was called off on 9.12.1980.

Tn such gituations, the Supreme court has pointed out that

[11]

not taking prompt action may result in the trouble

speeading or the situation worsening. In the cases before

15, the smuggled goods had already resulted in the serial

bomp Blastsg in Bombay which occurred on 12.3.1993. The law

laid down by the Hon ble Supreme court has to be followed

and applied taking into account the facts and circumstances
~f each «case. In this connection, the judgement ot the
Suprems dourt  in Balbir Singh's caze :supra’ would  be




relevant. In that case, in connection with the
assassination of the then Prime Minister. Mrs. Indira
gdandhi, the respondent was arrested on 8.12.1984 and was

placed under suspénsion. The order of suspension stated
that a Departmental inguiry will be conducted against the
respondent . The conviction of the respondent by the High
Court was set aside by the Supreme Court by order dated

3.8.1988. On the basis of the recommendations of the
Committee of Advisors, the President acting under <clause
(c) of the second proviso to Article 311(2) had dismissed
him from service w.e.f. 16.3.1985 and the Departmental
inquiry ordered against him vide order dated 8.12.1984 was
dropped. Thereafter, the applicant filed an application

before .the Tribunal on 23.4.1990 challenging the order' of

dated 16.3.1985, praving for quashing the same
irection to the Government to reinstate him in
service with all consequential benefits. 1In ‘that case
also. it is relevant to note that although the
assassination of the then Prime Minister had occurred on
31.10.1984. the respondent was dismissed from service under
clause f{c¢) of the second provisc tb Article 311(2) on
16.3.1985, 1i.e. after several months. The dismissal of
the respondent was upheld by the Supreme Court taking into
account the facts and circumstances of the case by allowing
the» appeal filed by the Union of India. Therefore. taking
into account the facts and circumstances of the present

car
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the contention of Shri G.K. Masand, learned counsel

that if at all the respondents wanted to dismiss the



applicant under the proviso to Article 311(2), they ought
te have dene it immediately atter the Bomb Blasts on
12.3.1993 or his suspension on 3.5.1993 and not in a

leisurely manner as they have dene. is untenable. Further,

we are fully satisfied from a perusal of the relevant

records that there has been minute and detailed examination

-

of the «cases and, in particular., the case of applicant
Thapa, to ensure that the Constitutional provisions bf law
and procedure are complied with. Therefofe, any hasty
action to dismiss the applicants from service in the
present  cases would not have.been called for taking into
account the nature of his activities involving smuggling of
contraband 0044"%1'. The disciplinary authority is also

to dispense with a disciplinary enquiry

Accordingly, the argument of the learned counsel
for. the applicant that as the respondents have not taken
immediate and urgent action to dismiss the applicant under
the provisions of clause (c) of the second proviso Ato

Article 311(2) of the Constitution, such acticen cannot be

upheld, 1is reijected.

32.  As laid down in the judgements in Balbir
Singh‘'s case (supra) and A.K. Kaul's case (supra), the
permissible limits of judicial review regarding the
satisfaction of the President can be examined within the
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limits laid down in S.R. Bommai's case {supral). In this
case, the relevant portion of the majority judgement is as

folliows:

“ti) the satisfaction of the President while making
a Proclamation under Article 356(1) is justitiable:

{ii) it would be open to challenge on the ground of
mala fides or being based whollvy on extraneous
and/or irrelevant grounds;

(iii}) even if some of the materials on which the
action is taken 1is found to be irrelevant, the
Court would still not interfere so long as there is
some relevant material sustaining the action;

(iv) the truth or correctness of the material
cannot be qguestioned by the court nor will it go
into the adequacy of the material and it will also
not ubstitute . its opinion for that of the

round of mala fides takes in inter alia

where the Proclamation is found to be a
cl€ar case of abuse of power or what is sometimes
called fraud on power;

(vi) the court will not lightly presume abuse or
misuse of power and wil! make allowance for the
fact that the President and the Union Council of
Ministers are the best judge of the situation- and
that they are also in possession of information and
material and that the Constitution has trusted
their judgement in the matter: and

(vii) this does not mean that the President and the
Council of Ministers are the final arbiters in ths
matter or that their opinion is conclusive.
33. The Supreme Court has repeatedly held (see for
example Para 29 in A.K.Kaul's case (supra!} that the order
of the President can be esxamined to ascertain whether it is

vitiated either by mala fides or is based on wholly




eriranecus or irre “
etlanecus  or  lrrelevant  grounds The court |
. Th court.  however, &

cannct questicon ‘the correctness of the material
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substitute its own satisfaction for the satisfaction of the
President. In cther words. so long as there is  some
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material befcre the President which is relevant for

arriving at his satisfaction as te the action being taken
under clause (¢) to the second proviso to Article 3112y,
the court would be bound by the order so passed. Shri G.K.

Masand, learned counsel, has very vehement ly contended that

m

distorted and irrelevant materials were placed befere th
Committee of Advisors without reference to the relevant
facts, for example, the retraction of the confession by

R.K. singh regarding payment to S.N. Thapa or being told

that Tiger Memom 1is "his man” and so on. He has also )
repeatedly submitted that the applicant had, on receipt of N
; the message from Shri S.K. Bhardwaj, Collector of Customs,
2 taken are to pass. on the message to his subordinate
E rs for apprehending the smugglers. On the other
sfiuggling did not take place on those days and it
had-Taken place at some cther place. He has submitted that
%if the applicant had, in fact, wrongly sent the officers to QL;

Bankot instead of Mhasla, where the landings were stated to

vbe zxpected. that by itself did not shéw that he was mixed
up with the smugglers for which inquiry was the only
answer. These material facts énd evidence have indeed been
placed before the Committee of Advisors which consisted Qf

enior officers of the ranks . of Secretaries to the

0

Cgovernment of India and as again repeatedly cautioned by

ion'ble Supreme Court, the Court/Tribunal cannot

T
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DEYLER ! £ tne velevant rvecoords submitted by the lezarned




42_
St Counsel for the respondents we have no doubt in  our
mind that there was sufficient material on which the
President could come to the conclusion to pass the orders

of dismissal dated 7.2.1929¢ against the applicante.

34, The learned counsel for applicant had tried
cleverly to keep our attention rivetted on the point of no
other material being placed before the Committee except for

the cne already made public, thus diverting from other

factors. We cannot deny that this is correct to some
extent that there was no other documentarv material. But
the Committee cannot see bevond this material. In spite of

the statements being made public, the Committee perceived a
threat to “security. As discussed in the Jjudgement in

Satyavir Singh's case (supra), the security risk cannot be

assessed merely on the basis of evidence which is recorded.

There can be an indirect threat. If an enguiry were to bhe

"these very witnesses would have had to be called.
the"hearing., Shri Sethna, learned Sr. Cbunsel had
sal1d that Thapa might have wanted tc call "TigerJMeﬁon"
or other suéh witness in the enquiry and how this would
have been possible. In the absence of identity of some

private witne

[#1]

ses only official witnesses ;ould have been
called. Most of them were subordinates of Thapa and other
applicants. The indirect angle of security cannot be
explained in black and white on paper but it cannot also be
ignered. The-atmosphere was charged and the issue became

very sensitive. It was certainly not expedient tc conduct

the enguiry without the names of the key witnesses beaing

availakie. The accused and the witnesses both were not
safe as 1z avident from the statement made by Thapa and his
carred s~orzael that Thapa himself was shot o at flve I
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later on. Thus, the matter was not dead. The relations of
some of the witnesses with the accused were thick and close
ed

enough., The gravity of the situation had not  diminish

[oH]

In such matters not even an insignificant piece of material

(t

can  be overlooked. The perception of the learned counsel
for the applicant that there was no threat to the security

of the State was involved when the decision was taken in

Ut

1996 cannot, therefore, be agreed to. The criminal case 1
still pending. Even if it is taken that the records relied
upen by the respondents for passing the impugned orders
will form part of the records in the criminal cése, even
then there is an indirect clement of security which 1is
involved in the present case. So the -security element
leading to the action taken by the respondents cannot be

held be either belated or mala fide. Therefore, this

also fails.
35. The edifice of the applicant's case is Dbullt
onn the assumption that there was no other material
~available to the Committee except what was already in
public knowledge. In our considered view, it is not merely

the factual position as reflected through the statements

recorded, which needed to be weighed, there were certainly
other considerations as reflected through the nctings on

the files which weighed heavily in the minds of the Members
cf the Committee. The Committee analysed the situation

time and again after consultation with the concerned

da
fda
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s Departments and having applied its mind,decidec
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o1 iuvoking Article 311{(Z} second proviso, clause (cC).
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36. The contention of Shri G.¥K. Masand, learned
counsel, that the editor of the Law repcrt has wrongly
stated that B. Bhaskara Reddy'é case (supra) has been

impliedly over-ruled by the Supreme Court in Balbir Singh's
case {supra) is incorrect, cannot be agreed to totally.
His further contention that the decision in‘Balbif Singh's
case (supra) heans that there must be some other material
over and above what was the material pléced bLefore the
criminal case in the TADA court and if there is no such
material, the impugned orders have to be guashed and set
aside, cannot be agreed to. This will be agéinst the ratio
of the judgement of the Supreme Court in Balbir Singh's
case {supra). It has been held in that case that the fact
that the respondent was subsequently  acquitted by the
Supreme Court in the criminal trial will not vmake any

difference to the order which was passed by the Pfesident

totality of the material which was before the
long before the conclusion of the criminal
The criminal trial in'the.present cases has also
vet to be concluded and it cannot affect the decision of

the President taken in this case.

37.‘ There was also much said by the learned
counsel on behalf of ‘Thapa,»that he had conveyed the
correct message received from his superior officer tc his
subordinates. The materials on record show that he had
received =& meésage about information regarding smugg!ling
into the country materials like RDX by  smugglers and
anti-sccial perscns, inimical to the welfare of our
country, Shri Thapa has tried to jus‘tifj his action that he
had . instructed his subordinatés corvectly., whereas the

) 3= ~

goods were smuggled i some other placss. The documen

D



the files also reveal that there are several witneses
Ve 4 L Sses
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had given statements about the receipt of money by the
o e

including the applicant Thapa.

4/CBT had relied on the

counse! for

judgement of the Supreme Court in State of Maharashtra Vs.

Som Nath Thapa (1996 {4) SCC §39). In this case. the Apex
court has held that to establish a charge of conspiracy.

rnowledge and intent were required. However, 1ln some cases

“intent of unlawful use being made of the goods or services

in  guestion may be inferred from the . knowledge itself”.

Therefore, persons participating in transportation  of

materials' like RDX, arms and ammunition ianndia)from the

very nature of the goods, must know that "it cannot be put

to any lawful use’.

38. another point stressed by Shri M.K. Sethna,

learned Sr. Counsel., is that even the fact of acquittal in

criminal case by the Supreme Court itself of the

espondent in Balbir Singh's case {supral, has been held not
& any difference to the order which was passed by the

on the totality of the material which was placed

President,
before the Committee long prior to the conclusion of the
criminal trial. Ty the present case, admittedly, the

criminal case before the TADA court against Thapa and other

accused persons is still in progress and no decision, and

let alone a decision of acquittal. has taken place. The

materials placed before the Committes of advisors/President

much earlier in May. and October, 1995 leading to the order

1936, cannot. therefcre. bhe faultes

Februavry.

The the applicants that
1 £ - - - R
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and ne security  of  the tat therefore,

has to be rejected in the light of the decision
Supreme Court! in Balbir Singh's case {supra). In
¢  the Apex Court held:

"The Tribunal is under a misapprehension when it
holds that 1f the respondent could be criminally

4

prosecuted a departmental enquiry could have been

held on the basis of the same material. The
respondent placed reliance on the observation te

ol
this effect made by the Andhra Pradesh High Court
n B, Bhaskara Reddy v. Govt. of A.P. The
ibunal hag not noted that the material! which was
d by the Intelligence Bureau before the
isory Committee and the President did not relate
rely to the assassination of the Prime Minister.
It related to wvarious other activities of the
respondent as well, which the authorities
ccnsidered as prejudicial to the State”.

39, In Satyavir Singh's case (supra), the Supreme

Court has held as follows:

"108. In examining the relevancy of the reasons
given for dispensing with the inquiry, the court
Jill consider the circumstances which according to
the disciplinary authority, made it come to the

cericlusion that it was not reasonably practicable
td_ Hold the ingquiry. If the court finds that the
e irrelevant, the order dispensing with
diry and the order of penalty. following upon
would be void and the court will strike them

OWI . In considering the relevancy of the reasons
given by the disciplinary authority, the court will
not, however, sit in judgement over the reasons

like a court of first appeal in order to decide
whether or not the reasons are germane tc clause
{b) of the second proviso or an analogous service
rule, The court must put itself in the place of
the disciplinary authority and consider what in the

then prevailing situation a reasonable man acting
in a reasonable manner would have done, It will
judge the matter in the light of the then
prevailing situaticn and not as if the disciplinary
authorityv. was deciding the gquestion whether the
inauiry should be dispensed with or neot in the coegl
and detached atmosphere of court room. removed 1in
time from the situation in guestion. Where two
views are possible. the court, will decline to
interfere.

111. Where a civil
reduced |




Gf. the security of the State to held  an induirv

being a subkijective saflsfac(lﬁu'would net bhe a fi£

matter for judicial review d
(Ewphasiz  added)

Kmaterials placed before the Advisory

Pregident in the present cases show that

there was sufficient material to show the involvement of
the applicant$ in the smuggling of goods, including RDX,
arme  and ammunition and silver into India. We find force
in the contentions of Shri M.I. Sethna, learned -Sr.
counsel, that if that is so,lthe holding of an inquiry
regarding such persons who are vresponsible for the

activities itself is a threat tc the securlty of the State.

In the circumstances of the case, it ﬁannot be held that

the disciplinary authority has dispensed with the

disciplinary inquiry either lightly or arbitrarily because

holding of the

of any

ulterior motive or merely to avoid
The notes in the files and records submitted by

respondents show clearly the anxiety and care with

each of the points have been minutely analysed and

senior officers in various Departments,

officers from the Ministries of Home, Finance

Le stated earlier, thig examinatior hag consumed

some time which by itself cannot be held to have vitiated

the action or orders passed by the President taking into
account the activitlies smuggling of goods into the
country which is of a clandestine nature. sufficient
materials have been provided by the other Wings of the
Government including the Intelligence Bure whiach have in
iurn  been looked into by the Commitiee of Secretaries in
tie fyeumstances of the Tase. eveu 1L 2d Tlegaed Sy Shui

?;X'\
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confession earlier made by &h@a R.Y. Singh, had not found

place  in the matarials placed before the Committee of
ARdavisors, there are other sufficient materials to sustain
the action of the respondents. In the circumstances,

having regard te the judgement in A.K.Kaul's case (supra),

we do net think it would be proper for us to presume that

“t

there has been abuse or misuse of powers vested in he-

President and the Unicon Council of Ministers in the presen

—

cases to justify any interference in the matter under the
powers of judicial review.

dhoﬁb
41. We areLunable to come to the conclusion that
the decision of the President in the present cases 1is
either mala fide or is based on any extraneous or distorted
ground. The President had sufficient material to hold that
it was not expedient in the interest of the security of the

State to hold an inguiry. We respectfully reiterate the

observ

ions of the Supreme Court in Satyavir Singh's case
that where two views are possible, the Court will
to interfere in such matters althuogh here, there
appears to be oﬁly one view possible which the respondents
have taken. This statement had been made in connection
with the reascns to be given under clause (h) of the second
proviso but the same will apply to the facts of the case
where it is the subjective satisfacticon aof the President.
The contention of Shri G.K. Masand, learned counsel, that
distorted matserials were placed before the Advisory
Committee 1s without any basis._ His further contention

that the Tribunal! should consider and compare the evidence

that s  being placed befcecre the Designated TADA Court to
gquestion the decision taken by the Pregident within the
cool and  detached atmosphere of the Court room 18 again

+
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the countyy was velevant to be kept In view where t]
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security of the State was threatened. In Paragraph 140 in

Tulsiram Patel's case (suypra)., the Supreme Court has held

as undery:

“The expression “law and order”, “pubiic order  and
"security of the State” have heen used in different
Acts. Situations which affect "public crder” are

araver than these which affect “law and order” and
situations which affect “security of the State are
gqraver than those which affect "public order”.
Thus., of those situations those . which affect
"security of the State” are the gravest. Danger to
the securitv of the State mav arise from without or
within the State. The expression “security .of the
State' does not mean security of the entire country
or a whole State. It includes security of a_ part
of the State. It also cannot be confined to an
armed rebellion or revolt. There are various ways
in which security of the State can be affected. It
can be affected by State secrets or information
relating to defence production or similar matters
being passed on to other countries, whether
inimical or not to our country, or by secret links
with terrorists. It is difficult to enumerate the
va;ious ways in which security of the State can be
*fected. The way in which security of the State
s affected mavy be either open or clandestine, . ..”

(Emphasis added)

42. TFrom the Organisation chart submitted by the
applicant himself, it is noticed that the applicant, who

was then the Additional Collector, Customs {M&P) at Bombay,

where admittedly contraband goeds invelved in the cases
were smuggled in by anti-social persons and smugglers,
including IST agents. His contentions that he has

faithfully carried out the orders nf the Collector, Shri

S.¥. Bhardwai, and in case he is found guilty of lapses in
carrying out his duties, Shri §.K. Bhardwa] should alsc
hawve been similarly treated or alternatively that ag Shri
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has e merit in the circumstances ot the case. His
further submissicn that the applicant. Thapa. had done a
fine iob in preventing smuggling during the periocd titrom

1591-92 by itself will not absclve him in his subseguent

fa&lure to check smugaling. With regard to S5.N. Thapa. we
would like to refer to two paragraphs of the Supreme Court
Judgement in 1996 (State of Maharashtra Vs. §S.N. Thapa &
Ors. (supra) where the additional charge was framed

against him where it has been observed:

"51. This appellant's role (S.N. Thapa) in the
tragedy 1is of a higher order inasmuch as being an
additional Collector of Customs, Preventive, the
allegation is that he facilitated movement of arms,
ammunition and explosives which were smuggled into
India by Dawood Ibrahim, Mohmed Dosa, Tiger Memon
and their associates. The Additional Solicitor
General was emphatic that a foolproof case relating
to framing of charge against him does exist. Shri
Shirodkar was equally emphatic in submitting that
materials on record fall short of establishing a
“ima facie case against this appellant.

Let the additional charge framed against him
noted¢ “That you Somnath Kakaram Thapa during
i period you were posted as Additional Collector
“f Customs, Preventive., Bombay and particularly
during the period January. 1993 to February, 1993
in pursuance of the aforesaid criminal conspiracy
and in furtherance of its obiect abetted and
knowingly facilitated the commission of terrcrists
acts and acts preparatory to terrorists act 1i.e.
bomk blast and such other acts which were committed
in Bombay and its suburbs on 1z-3-1993 by
intentionally aiding and abetting Dawocod Ibrahim
Kaskar. Mohmed Dosa and Mushtag ¢ Ibrahim ¢ Tiger
Abdul Razak Memowm and their associates and
knowingly facilitated smuyggling of arms, ammunition
and explosives which were smuggled inte India by
Dawood Ibrahim Kaskar, Mohmed Dosa. Mushtag @
Ibrahim @ Tiger Abdul Razak Memon and their
associates for the purpose ot committing terrorist
acts by your non-interference in spite ot the fact
that vou had specific information and knowledge

that arms. ammunition and explosives are being
smugy led into the country by terrorists and 28
rndditicnal Collector of Customs. Preventive, VYou
were legally bound to prevent it and that you
therebvy committed an sftence punishabile under
Seetion 303V of TADA (P Act, 1987 and within my
cognizance’ '
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43 similarly. the contention ot Shri  Suresh
Kumar. learrned counsel. that because the Maharashtra Police
officials were not dealt with under the provisions of the
Constitution as ﬁhe applicants have been dealt with, will
dlso not assist him. His argumant proceeded on the premis
that the Customs officials could not have acted alone,
without the help of the Maharashtra Police, and so they
should alsc have been let off. From a perusal of the above
mentionad organisational chart, there is no doubt that the
applicants in the five cases were posted in the places
where goods like RDX, arms and ammunitions and silver were
smuggled inte our country. In the circumstances of the
case. they' cannot <claim equality or protection under
Article 14 of the Constitution. It is relevant to mention
that in the Departmental records., the then Secretary
(Revenue) has observed, inter alia, that "What will history

say about their Department if they protect such persons

invoking Article 311(2)° during the threadbare

rion of the applicant/Thapa’'s case. 1In case. as the
“Tearned counsel for applicants alleges wrong action has
been taken by the State of Maharashtra in not taking action
agéinst the police officers involved, that cannot assist
them to advance an argument that the Union of India has
exercised its powers under the provisions of Article 311(2)
second pfoviso “c¢lause (c) of the Constitution 1illegally.
It is settled law that Article 14 cannct be relied upon in
such circumstances, when the Union of India had sufticient

Government
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o pro against the Central

servants under clause (c) of the second proviso to Article

211, Apart from that, the State of Maharashtra 1s net &
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rty hefore us and their stand is not known. Theretore.
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thisg argument is rejecter

{

44, The evenﬁs that took place in Bombay. the
financial capital of the nation. on 12.3.1993 sent shock
waves throughout the countrv. The magnitude of the loss of

life and property 1is unimaginable. This had . happened

o
®
Q

7

ause of perscns like the applicants who were involved in
a deep-routed conspiracy against our country out _of
motives, like greed or vengeance or thirst for violence.
In the circumstances of the case, if the resort by the
Government of India to the provisions of clause (c) of
second proviso to Article 311(2) of the Constitution cannot
be upheld in_the'present application., as contended by the

applican counsel, then one wonders what other

\ces could have possibly been envisaged by the
framersg the Constitution as sufficiently grave to the

security of the State. The security of the State stands on

‘the highest pedestal and is of paramount importance. being

\ t '
much more grave than disturbances to public order or law
1
and order. Therefore, it has to be viewed with equal
severity on those, like the zpplicants ’who attempt to

viclate the Nation's security in the manner thev have done.

under clause (c) of the second provise to Article 211(2) of
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44 . We have also considered the other contentions
raised by the learned counsel for the applicants but

1 d

them. we find noc merit in the sam

whichever wav we ook at

M

i

G

having regard the settled law enunciated by their
Lordships ot  the Supreme Court in  the above mentioned

cases. Applying these Jjudgements to the tftacts in the

present cases, we find no merit in these five applications.

47, By interim order dated 22.4.1936. the
respondents were restrained from evicting the applicant.
Thapa. from the Government guarter he was oécupying which
order has been continued. Similar orders are there in some

of the pther 0O.As.

48. Before we part with these cases., we wish to
place record the valuable assistance rendered by Shri

G.K* Masand., learned counsel for the applicant and Shri

M.I.Sethna, learned Sr. counsel for the respondents.

49. In the result, for the reasons given above, as
there is no merit in the above applications, they are

dismissed. Accordingly. interim orders stand vacated.

3

<

Thaere will be no order as tc Ccosts

50. Let a copy of this order be placed in

0. A.358/96. O.A.ZO?/L?, 0.A.263/97 and 0.A. 400790

Ui

{Smi. Shanta Shastry) - {Smt. Lakshmi Swaminathan)
Member (A) Vice Chailrman ()
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CENTRAL ADMINISTRATIVE TRIBUNAL
MUMBAI BENCH
2/8/200t1

Original Application Nos.358/96, 400/96, 207/97
and 263/97.

- OAs 358/96 "~ Shri Suresh Kumar, learned counsel

207/97 &  for applicants.
263/97

- 400/96 - Shri S.P.Kulkarni,. 1earned counsel

for the applicant.:

shri M.I.Sethna a1ongwith,8hri vV.D.
Vadhavkar learned counsel for
respondents 1 & 2. Shri A.S.Kulaye
learned counsel for CBI-SIF.
shri V.S.Masurkar for Respondent
No.3 in OA 385/96.: - s

The learhed counsel for the parties have
submitted that the above four OAs have been listed
along with OA-385/96 as the facts and issues in
these OAs are similar:.”

2. In OA-385/96 along with MpP- 777/98 arguments
have been concluded on 1/8/2001..°

CP-59/97 .
3. shri G.K.Masand, . learned counsel for
applicant ih OA -385/96 submits that he does not:
press CP-59/97 as OA has been heard and orders
have been reserved:”

Accordingly, ‘CP-59/97 is dismissed.
Notices to the alleged contemners are discharged.
File be confined to the record room.

4.  Heard at 1length counsel for Zapplicants,
S/5hri Suresh Kumar, S.P.Kulkarni. shri M.I.
Sethna, along with ~ Shri V.D.vadhavkar, learned

counsel for respondents 1 and 2 and shri
A.S.Kulaye, learned counsel for CBI-SIF have also
been heard at length.

5. " Learned counsel for respondents has also
submitted the relevant records pertaining to
the impugned orders dated 7/2/96 for our perusal.

Orders reserved in the above five cases.
@\OQZ; %ﬂ - /4€§;>/’//1/’ .
{SMT.SHANTA SHASTRY) (SMT.LAKSHMI SWAMNINATHAN)
MEMBER(A) VICE CHAIRMAN
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