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The applicant is at present a Sgéior Accountant
in the office of the Pay & Accounts Office, All India Radio,
Bombay.‘Whilevhe was working as Junior Accountaﬁt. the first
respondent by the order dated 25.11.1937‘Qeterm1n6dtthé number
of Junior Accountants' posts for the'gfant pﬁ-higﬁer functional
scale and identifgéng the Junior Accddntantg eligible for the
grant of functional scale. The grievénce of the applicaht is
that his name was not induded the;ein though' the names of
his juniors have been included., A rqp;esenﬁation_was submitted
by the applicant on 1.12.1987 to the Chief Controller of
Accounts for the inclusion of his name also among the eligible
candidates for the funct@onali;;;i It was considereé and by
the communication'daéed 29.1.1988, he was informed that

the Departmental Promotion Committee dié not consider him

- fit for the grant of functional grade., Thereafter, by the order

‘dated 1,5.1989, the applicant and five others were plzced

in the functional grade with effect from the date of the

said order, .



2.

2 The relief claimed by the applicant is for plzcement
in the higher functional grade with effect from 1.4.1987.
I£ is also prayed that the fall in standard communicated to
him as per the Memo dated 6.10.1987 be not ﬁreated as an
adverse remark, and even if it be so treated, it may also

be expunged,

' ve
3. The respondents Whokentered appearance contend that
the application is barréd by limitation since the cause
of action arose from 29.1.1988 and the application has been

filed only on 27.12.1989.

4, The applicant has filed a petition for condoning

the delay where it is stated that the applicant was not
aware of the technicalities of the law of limitation. The

prayer €ofcondoning the delay is opposed by the respondents.

5. From the narratibn of fycts made above, it camnnot
be doubted that the cause of action for claiﬁing higher
functional g rade with effect from 1.4.1987 did arise on
29.1.,1988 when the representation submitted by the appli-
cant against the non-inclusion of his name in the list was
rejected, It was submitted by the counsel of the applicant
that in view of the further representations_submitted by
the applicant on 28.6,1988 and 18.8.1988, which were disposed
of only on 21,11.1989, the cause of action has to be con-
strued as to have arisen from that date and hence, the
application is in time. We are unable to agree. The
communication dated 21.11.1989 is only a letter addressed

by the Accounts Officer to the Pay and Accounts Officer,
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'All India Radio, Bombay intimating him that the name of the

applicant was cGuly considered by the DPC and he was not found
fit for the grant of functional scale with effedt from 1.4.1987
and that the subsequent DFC which ‘met on 8.5.1989 reviewed his
case and found him fit for the functional scale with effect from
1.5.1989., As regards the non-inclusion of the name of the
applicant, pursuant to the recommendation of the earlier DFC,
the applicant himself had been specifically told that his repre-
sentation is rejected by the Memo dated 29.1. 1988. A Bench of

7 Judges of the supreme Court has held in the decision in
S.S.Rathore v. State of Madhya Pradesh, (AIR 1990 sC 10), that
repeated unsuccessful representations not provided by law
cannot be availed of for exterding the cause of action. It was
submitted by the counsel of the applicant that since the Supreme
Court was Gealing in Rathore's case with a suit which was
dismissed on the plea of limitationm, the aforesaid statement

is obiter as the provisions of the Admipistrative Tribunals

Act did not arise for consideration therein. The submission

has to be rejected, No doubt, the appeal thqa was being consi-
dered by the Supreme Court was directed against the judgment
of the High Court of Madhya Pradesh by which the Eigh Court
in a second appeal upheld the dismissal of the suit of a
Government servant on the plea of limitation. However, the issue
that was being considered was how far the subsequent orders
passed on appeal or revision or oﬁ the basis of statutory
Y D e Sevuves waelev
representation against‘mhe original orderLcan be relied upon
for the purpose_of computing the period of limitation for
chailéngingethemsame.‘Reference bas beeb made in the judgment
to the provisions of the Administrative Tribunals Act since
statutory guidance is available therein on the issue. As such,
W v ot b
the enunciation of law with respect to such provisiongcannot

be overlooked as obiter.
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6. The reliance placed by the counsel of the applicant
upon the decision of the Supreme Court in the State of
Madhya Pradesh v, Syed Qamar Ali, [ 1967(1) SLR 228_/, to

- submit that there cannot be any bar of limitation as the

order of supersession is void, is unfounded. There is no

plea in the application that the order dated 25.11.1987

under which the first respondent identified the names of the

Junior Accountants for the grant of the higher functional
scale is void. Indeed, the present application has been

filed assailing the said order as is clear from para 1 of the

application. The applicant filed the representation dated

1.12.1987 challenging thet order and praying for enlarging

its scope so as to include his name as well. As such, so

long as the order continued to exist, the relief claimed by

the applicant cannot be allowed., It is not a case where

the order is non-est, or can be ignored by the applicant

as void. The relief claimed in Qamar Ali's case was for

recovery of pay ané allowances on -the premise that the

order of dismissal is void. The Supreme Court held that

the order of dismissal had no legal existence anéd, as such,

the defence of limitatidn that the order had to be set aside -

is not acceptable,

‘

7. The second relief claimed by the applicant relates to
the communication of a;:adverse remarks on 6,10.1987, Accord-
ing to the applicant, on 2,12.1987 he made a representation
objecting to the communication, bﬁt no reply has been
received., If that be so, the application should have

been filed within a period of one year after the expiry of

six months from the date of the aforesaid representation,
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8. We hold that the application is barred by limitation,
Since no sufficient cause is established,for condoning the
delay, the petition for the purpose has to be dismissed and

we do so.

9.  The Original Application is reected.

SV

( P.S.Chqudhuri) ( G.Sreedharan Nair)
Member (Admn) : . . Vice Chairman.

S.P, Singh/ *
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