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"IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

- NEW BOMBAY BENCH

0.A. No. 531/89

TR Mo 198
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i
DATE OF DECISION _19-4.1991 |
Shri R.K.Gadgil & Ors. Petitioner
Shri G.D.Samant . o
Advocate for the Petitioner(s) .°
+ N
Versus, o
‘ Union of India & Ors.
' - Respondent
Shri V.G.Rege _ Advocate for the Respondent (s)
CORAM .
The Hon’ble Mr. U.C.Srivastava, Vice-Chairman, “
The Hon’ble Mr, M.Y.Priolkar, Member(A),
' K : ) P -
x

1. Whether Reporters of local papers may be allowed to see the Judgement ? %7
2. To be referred to the Repof_ter ornot? . v
3. Whether their Lordships wish to see the fair copy of the Judgement ? fo

4, Whether it needs to be circulated to other Benches of the Tribunal ? /\/\)
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Original Applic

Shri K. Gadgil & Ors. .. Applicent
V/s.

Unicn of India & Ors. : .. Respondents.,

Climint Hon'bie Vice Cheirmen, Shri U.C. Srivastava.

- can i

Hen'ble Liember (A) Shri ii.Y.Priolkar.

:-u.JDC‘ arance S .

Mr. G.,D, Samant, Advocate for the Appilcent.

lir. V.G, RBege, Advocate for the sespendents,

JUDGELENT 3 | Dated: (4 -t —1991

(Per Shri U.C. Srivestava, Vlc Chairmen. )

The ébplicants are aggrieved vwith the seniority
.LiSﬁ;_WQICJ according %o them marred tneir chances of
promotlon, Qﬁlcn has thus been rﬂlogaied into the
background. Hence the %ppilcanus naving retired or to
be retired from the service have prayed that the seniority

ist as published in the year 1983 ¢f senior clerks in

e

the grade SSOl- 560, that is, Grade I class in the

Head Qﬁarters Cffice, Personnel Branch, Bombay V.T.
CentralvRailwéy is bad.and'may be declared to be
iﬁoperative in saw, null and yoid and that the resgondents
be ordered to rectify the sén@erity list in:accerdance
with the'rules and HaiiwaY~Board's orders and they may
also be'directed to show tne correct position of =the
applicanté in the said senicrity list dated 1.1.193 3,
sbove Shri S.B. Kuikarni at Sr. No. 107 and be granted
consmque*lal benefits, Further prayer 1is thet the
rzspondents be ordered ©o promotie the'applicants to

nigher graces on due datzs,

rd
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2. ' Aithough on facts, certain controversies have
been raised, the appilcbnus have ddmltted in the
rejoinder affidavit that in case their contention is
acceopted, actually only three persons are now likely to
be oiaced below them nameiy, 5/Shri T.R. Narayanan,
M. nanaap and omt S Kukharjl, after the publication
of the seid 1ist on 1.1.1983, which was published
consequent upon the representation made by the staff who
came on transfer from the Divisional ﬁ%fice, Personnel
Branch against 20% quota reserved for them, which
representation resulted in the seniority list‘béiﬂg
revised vide letter dated 28.3.1983. On behalf of the
auplicants it is contended that while revising their
position in the seniority list of 1983, the existing
rules were neot followed, hence natural justice is violated
and several errors and 1rregujor1i1“‘ were committed
énd even thougn the Chief Perscnnel Cfficer, respondent
No. 3 to this application, should have assigned posting

cne empoyce a alnsi one vacanc vet the names of more
ye Ys

-than one emp]oyee agalnst one vacancy were shown giving

benefit to the staff transferred from Divisional

Head Quarters. The main grievance of the ap pllc ents in
this applicatién is that the promotign to the post of .
Senior Clerk to the grade of Rs. 130 = 330 ( 33U - 560) |
is subject_to passing of sﬁitabﬁlity test. But the
.respmndent No;3 according to the a.plicants has not
followed the rules iaid down by the Railway Board.

Instead Qf4assessing the suitability of the candidates

et the lee of occurrence of actual vavancy be held a

mess suitability test and prepared an iabnormally
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lenghty list of suitable candidates disproportionate to
number.of'vécancies available at the time of conducting.
such suitabiiity test. This was dcne des ite the
instructions of the Raiiway Board.contained in their
Tetter dated 9.2.;977»in which it was categorically
mentioned that éQCh list could not‘be a valid iist and
even'théﬁ‘promotions continued to be made from this list,
The respondént No.3 also violated para 320 of the Indian
Railway Establishment Manual and fhe list of suitable
candidates which is in question was declared on 9.1C.1965,
The direction of fhe Railway Board contained in the ébove
letter was ignoréd when the senicrity lists were pfepared
in the year.l983. Th? épplicants passed the suitability
test on52.7;1967 from which date they became availeble
for pénmofion’but_the réspoﬂdent No.3 went on promoting
otner perspns’frdm the unduiy long 1list referred to above
@ith the reéult.they~have béen deprived of the promotion,
whicb'cculd have &ed:to even further promotions in the

channel.

\

As a matter of fact, under the relevant rules

of the Railway, suitability teét:is to be held every six
months on {he'basis'cf.aétual occurrence of Vacancies and if
the said fule_had been followed faithfu:.ly, steps should
hé?e been taken to rectify the incorrect position of
senicrity in terms of Railway Board Letter dated 9.6,1970.
But for a?plioant No.l who was in Vigilance,'the other
appiicents started filing repre\enfation cn 27.4.,1983
wnile on 25.4.1984 all have filed representaticn and
subsequently also‘repreﬁeu%atibn'were filed. The rep.y
letter was :éceivéd by them on 3.4.1985 but they were

not .satisfied with the reply and made further
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representaticn and ultimately the metter was raised pefore
the meeting between the Railway Board and the All India
Railwaymen's Association and ultimately the reply to the

representation was given on 27.1.1989, which in fact was

given to General Secretary, National Mazdoor Union

justifying the action &nd rejecting the plea of "the
appliccents, . Thereaf ter, the applicents approached this.
Tribunal and this is how according to them the present

aovlication is within the limitation.
3 3 .

3. The application has been opposed by the

- respondents who have filed a written statement on benhalf

of respondents., It has bcen pleaded that this -application is
barred by time and the applicant cannot get the settled
position unsettled when they have not taken any action at

the appropriate time and 1t is no.longer ozen for them

- to challenge the seniority list. It has been stated that

“prior to the publication of the seniority .ist of the

year 1983, seniority sists of senior clerks grade
330 - 5560 were published ‘in the years 1972 and 1977 vide
letters dated 19.10,1972 end 9.8.1977, which viere drawn

according to the order contained in the Railway Board's

levter dated 13.10.1967. The similar list on 20.3.1983

'is based on the cosition of the applicants which was

shown in the seniority lists cf 1972 and'1977 against

“which no representation was made by the applicants and

thus they have acquies®d in the said list and it is no

longer open for them to challienge the seniority in the

subsequent 1ist§ . The representations have been replied
on 3.4.1985. 'The iLimitaticn is barred from that date

znd therefore the application is time barred. It has

=
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been further pleaded that those who would be affected

have not been impleaded as a garty to this application

and no order to their detriment can bé passed in tbeir
absence'énd,because of the nen-=impleadment of the
necessary party, the a.plication is liable to be dismissed.
The applicants cannot derive benefit c¢f the discussién
with the Union or cannot take limitation from the date

of the communication which was. sent to the Secretary of the

-Meazdoor Union on merits.. It has been contended that so.

far as‘giviﬁg}prqﬁorma\fixation to a nﬁmber of persons
against one vacancy 1is concerned, though the Railway Board
did not agreé to give proforma fixation as by way of
regularisation or by delegation of normal rules, but the
£acts were reported to thévRailway Board. ABQt the%ﬁail@ay
gbardvdid not object to ﬁhe.assignment'of seniority to the
perséns_conéerhed eVenvthougﬁ it wés not done with particular
reference to %he Qacancie§ and as such the seniority is
not-questichable. So far as ‘the suitability test is
ccncerned‘if\has»beén stated that for 25 vacancies bf_

the Senior Cierks, 50 Junior Clerks were considered, that

-

is twicé,(as eligible to apoesr in the test. The Railway

: v \

Board vide ieiter dated 13.10,1967 had issued instructicns
-caiiing candidatés equél to the number of vacancies. The
cuesticn of assignment of seniority to the staff transferred
from the Diﬁisional Cffice:agéinst 25% quoté was not
considered and the a;tion of the respondents was upheld by
Railway Board as has been stated above and because of the

transfer they are entitled to seniority and their names

were interpolated. But they were not made senicr with the

Head quarters staff who have been promoted gpriet to

H 3 . ! 10
arrival from the Divisions. Thereaf ter the list ¢n
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20.3.1983 was publishgd.' Out of the 50 candidates called

: 6 3

for suitability test, only 25 candidates were f ound
sultable against 25‘vacancie$ but ell tﬁe candidates
couid not be considered_for posting including the
appiiqanis”due to large number of @bsts having been held
ih,abeyénqe as”é measﬁre_of economy. The left over
@ersons like applicah%s were also promoted subsequently
and their'ééniroity has been fixed on the basis of actual
date of promotion. 'Thecapplicants’were included in the |
list which was published on 24.8;1957}while those against
whom they have é grieVance; were included in the-list

published as a result of test_ﬁhich took place on 9.1U,1965.

4, " The case of‘f@e a@plicants ié that the other
perédns Wﬁo.bave'not been impleédeq are not necussary
party to the applicatibn as theif grievance is ageinst
administration and they want redressal cn,the basis of
principle of_seniorityg In the rejoinder thgy have also

stated that they are likeiy’to be affected adversely and

" if it is required to join them, they will be filling a -

separate a;plication in this behalf which has not yet

bleen done. :Ae-Eegarding ﬁhe applioént:No.l it has been
’ ¥

. s3id that he was working in the vigilance department -and

was not informed of the changes made in the seniority
list and -as such he had no opgortunity to represent his

case. earlier but thé otihers were representing their case.

It has been further reiterated that the seniority position

of 1973 has been changed in the year 1983 without -giving

, .
any opportunity to them and as such it is open to

“challenge the said list. According to the a.plicants,
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in gersuance of Railway Beard ietter of 1970 the

entire seniority iists from 1958 cnwards which were

not prepared in accordance with para 320 of the

X

Establishment Manual in cnj cese were vitiated.

.Para 320 of the Manual reads s unger: -

' Senicrity ¢f Fromotion of Noneselecticn .osts,
Promotion to Nen=selection posts shall be on the
basis of seniority-cum sulfabllty, suitability
being judged by the authority competent to fill
the post, by oral end/or written test or a
dearim(ntal cxamination or a trade test as
considercd’ nncnssary and the reccrd of scrvice,
the cniy exception to this would be in cases
where for administr tive convenience, which should
be reccrded in writing, the competent authority
rgn51dmrs it necessary to appoint a raiiway servant
other than the séniormost suitable Pd¢1vay servant
to officiate in & short. term vacancy not exceeding
two mcnths as & ruie and four mon:hs-in any case.
Thnis will, DOWGVur, rict give the ra1¢way servant
“any advantage not otherwise due to him. A.rallway
servant, once promoted against s wvacancy, which
is nonufortultous, should be considered as senior
'in that grade to all others who are subsequently
promoted, The suitability of/a fallway servant for
oromotion should be judged on the date of the
- vacancy in the higher grade, or as clcse to it
: as possibie,® :

5. - Apparently what has been complained of in

this syporication may not stand acruLlng of para 39u (a)

J

‘extracted above. It may be, the Contention of <he a.plicants

regafding the unduly long List may have some force and it

is true that thé Life of tﬁe yanel.has not to go beyond
two or three y@ars-und‘the promoticns should net have

been made from a list which was prepared in the vear 1965,
This was clnarly against the Prov131Jns c¢f rules made by
the:ﬂal?way Board., In the hellway Board ruless af ter every

six months bultdblxlty test is provided for and if one long

+ist is prepared, then the chances of better. candid&tﬂs
are effected who ma;;%mve now bcen fanked higher than the
candidate who rankKed lower in thec ear.ier test. But in

the instant case, it is not _ossible to interfere in as

0-108.0
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much as if any crder is passed, the_same wilkl affect
sersens who have already benefited. Such persons who
are now thfee in number will: be éffaéted without giving
+them any oppgjtunity of hearing. A mere declaration in
the said_éase will not be of Uny conseuuence. The
quésticn of lﬂnitatlcn aiso stares the appllcants on tne
faqe.. Their representation was replied to in the

year 1985.,vThereaftef;.undbubtedly, they agéain started

making representation but there is no provision for making

- representation after repreSentati@n when once the same-

15 rejccteo dna the Jlmltdtlcn cannot be taken wlth
reference_to ;ast represenuatlon jhlcn was filed on .
'24.5.1986} The,iimiﬁatién is not available to the
applicanté who‘have'beeh aliegedly denied certaiﬁ
ersonal rights dgalngL cthers who also appear to be
members of the Railway Federatlon from the reply which
was given by the BRailWay Board to the Secretary of fhe
Federation. In view.of the facts that necessary warties
have not been 1mpioaded alt hougn the r9301naer af ficavit

of fered to do the same,'and_far%her since the applicakion

H

~is barred by time,ithe»application deserves to be dismissed

even though the action .of reswozfants in drawing a long Famel

A s pre onade 1o vacomuL, 4
X 3 may not be out 51oe the pale of challenge.

The éction of the res~ondents in ihe face of the Raillway
Board's Cirqﬁ;ar and-parah320 (a) of Manual extracted above
cannot be -appreciated but, for the feasons mentioned abové,
no interference can be made. In view of what has been said
abcvé, ihe'apﬁlicaﬁioh is dismissed. However, there will
be ﬁo order td-éosts, |

| %A74q‘h - /M/

(M.Y.PRICLKAR. ) . (U.C SRIVASTAVA. )
MEMBER(A) . Vice Chairman.



