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shri m.,V. Gangal, Counsel
for the Applicant.
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JULGMENT pates | 2- 4- 9y

Y Per : Hon'ble Merber(a), Shri M.R.Kolhatkar. X

The undisputed facté in this case are as below :
The Applicant is widow of a Central Railway employee who,
while working as a painter, resigned on 01-02-1975 after
completing service of 27 years 3 months and 10 days
(Exhibit 'A'). He did not get any pension under the rules.
He expired on 22-11-1987. The Applicant applied on
03-12-1988 to Executive Engineer (B & F) CentraIxRailway,
Manmad and to Railway Board on 07-03-1989 for ?rant of
ex-gratia payment (Exhibit R II). There was n§ reply and

the aApplicant filed an OA before this Tribunal on 03-11-1989.

In May., 1990 i.e. after the filing of application,Applicant’s

representation was rejected (Annexure R III) by respondent
relying an Railway Board's letter datec¢ 27-12-1988
(Annexure R 1V). The prayer of the applicant is for

(i) grant of pension to her husband from 01-02-1975 to
21-11-1987 i.e. till his death and (2) family pension to
her from that date till her death.

‘.2.‘
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2. Railway Board's letter can be understood in the
context of the following background. It is gathered from
Railway Poard‘'s letter No. F(E) III/86/PN-1/4, dated
26-10-1988 (which was produced by Respondents during the
course of arguments) that Railway Employees in receipt of
pay up to Rs.500/- per month who had rendered not kess than
20 years of continuous service & retired prior to 01-04-1957
under state Railway Provident Fund (contributory) Scheme
(SRPF (C) were granted exgratia pension at certain rates by
Board's letter No.F(P)59-PN1-15PT, dated 23-01-1967.
Although the letter dated 23-01-1967 was not produced, there
is a cross referende made in para 5 of the letter dated
26-10-1988 that according to para 5 of the letter dated
23-01-1967, the exgratis pension is not admissible to

(a) those who were dismissed/removed from service and

(b) those who resigned from service. It is the basic case

of the Regpondent that the Applicant's late husband was not

entitled to pension uncer these Rules.

3. ‘ But there was a further development. Ministry Of

Personnel by its OM No.4/1/87-P & P W (FIC) dated 13-06-1988
has issued instructions regarding grant of ex-gratia payment
of Rs.150/- p.m. ffom 01-02-1986 to families of deceased CPF
beneficiaries who had retired from service prior to 01-01-'86

or who died while in service prior to 01-01-1986.

4, These ingtructions were made applicable to Railway
employees by Raillway Board under its letter dated 30-06-1988
circulated by Central Railway under letter dated 11-07-1988
(Annexure R-1V). Central Raillway made a reference on
07-10-1988 to RailWay Board seeking seme clarifications.

A copy of this letter was produced ky Aprlicant during the
course of arguments. As the reply to this letter is relied
upon by the @@@pondents rejecting the claim of aprlicant

for exgratia payment, it would help to reproduce relevant

portions of this letter.
..3..
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* A case has been referred to this office where a
case of widow whose husband had resigned from Railway éervice
after putting in 30 years service (period from 08-08-1940 to
07-08-1970) due to indifferent health, requesting for grant
of ex-gratia payment. In this context, iéimay be pointed
out that the employees governed by CPF Rules who resign
after 15 years!' service are entitled for all benefits such
as SC to PF and after completion of 20 years' service obe
set of complimentgfy passes which is permissible in case of

voluntary retirees.

In view of the ébove, Board are requested to
clarify whether the widows/dependent children of CPF
beneficiaries who resigned/voluntary retired/medically
unfitted/compulsory retired prior to 01-01-1986 will also be
eligible for grant of ex-gratia payment of Rs.150/- plus
dearness relief as laid down by the Ministry of Personnel,

PG & P uncder their O,M.. referred to above.

The Financial Adwiser and Chief Accounts Officer

of this Railwvay has remarked as under :-

It is seen:from Railway Boaré's'letter No.FC.IV/87/
Imp/1, dated 30-06-1988, sub-para (5) & (6) of main Para 3
that those who are in receipt of F,P, under E,C.F., Rules and
where a pensioner waé subscriking contributionary P.,F. ©On
re-employment are not eligible for Ex=-gratia payment
sanctioned thereunder. It islalso seén from Railway Board's
orders issued vide théir letter No.F(PYfSQ PN-1/15 Pt of
23-01-1967 for grant of ex-gratia pension to ttose retired
prior to 01-04-1957 that there are many conditions for grant
of ex-gratia pension and the rules of ex-pratia was different
for different rate of pay drawn by them at the time of |
retirement prior to 01-04-1957. In the present case of
ex-gratia payment to the families of these retired prior
to 01-01-1986 under ERPF (C) Rules, no such conditions have

been laid down and the ex-gratia is uniformly fixed Rs.150/-
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to all irrespective of the pay drawn by their husband/wifé
at the time of his/her retirement or death while in service,
prior to 01-01-1986. The intention, therefore in granting
this ex-gratia payment may not be restricted to only those
who retireé¢ on superannuation or dies while in service.
However, as Board's letter is silent about this§ Board

are requested to issue suitable clarification in this

regard.”®

5 Railway'Board issued a clarification on 27-12-198€

which is seen at 'Annexure R-IV' and is reproduced belowsi-

"It is clarified that the families of Railvay
Employees who weré governed by the S.R.P.F.(C) Rules &
had resigned are ﬂot eligikle for ex-gratia payment on the
analogy that the families of Railway employees governed by
the Pension Rules ‘are not eligible for family pension
uncer the Pension‘Rules under similar circumstances. In
this connection, your attention is invited to Para 3 (4) of
Department of Pension and Pensioner's Welfare's Office
Memorandum dated 13-06-1988 forwarded under Board's lettel)
No.FC-IV/87/Imp/1, dated 30-06-1988.

The families of those employees who were
compulsorily retired oyf medically in-capaciated are‘

eligikle for ex—gratia payment."

6. ﬁgﬁ;:@(4) of Persanel Department's Office
Memorancdum dated 13-06-1988 to which @)referance is made

in above letter reads as belows-

® 3 The sanction of ex-gratia payment shall be

subject to the following conditions :-

1) eeee

2) eens

3) eeee

4) The other provisions of eligibility prescribed
for family pension unuer CCS (Pensibn) Rules 1972 theugh

not specifically mentioned above, shall also apply for

b 50.
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purpose of regulating grant of ex-gratia payment under

these orders.™

7. It thus emerges that grant of ex-gratia payment
has been made subject to CCS (Pension) Rules 1972 and it is
not disputed that the relq@ant'rule is Rule 26 of CCS
(Pension) Rules which corresponds to Rule 426 of manual of
Railway Pension Rules 1950 of which the relevant portion is

reproduced belows-

426 (1) (1) Resignation from a service or a post,
unless it is allowed to be withdrawn in the public interest
by the competent authority or dismissal or removal from
service entails-ﬂdrfeiture of past service."™ It is not in
dispute that forféiture of past service entails loss of
pensionary benefits.. The stand of the Railway Tiepartment,
is therefore, that since'the huskband of the Applicant had
resigned, he was not entitled to pension and his family is

also not entitled:to ex-gratia payment.

8. To this, the contention of the Applicant is
firstlyvthat Offi;e Memorandum dated 13-06-1988 & its
applicability to Railway employees ha@)come in for judicial
interpretatioﬁ infthe following cases and by virtue whereof
the Applicant is éntitled to ex-gratia payment.
1. MX.Evelyn Gracios Vs. Divisional Railway

Manager, Bombay V.T. 1991(1) A.T.J. 99.

2. smt. Sarojini Waman Shinde Vs, Union of India
being OA No.721/92 decided on 20-12-1993 by
a Single @hdge Bench of Bombay Bench of C.A.T.

3. smt. Prema G. Naik Vs. Union of India
being 0.A.No.359/90 decided on 17-01-1994
by another single Judge Bench of Bombay
Bench of C.A.T. to which one of us is a
Party. - -

9. since Gracios' case was decided earlier
(03-07-1990) and was & Division Berich case on which

reliance was placed in shinde's Case, let us consider
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the ratio thereof first. Very briefly, the case proceeded on
equivalance of resignation after completing more than 30 years
service to retirement for purposes of pensionary benefits

and treating ex-gratia payment as a penSionarf benefitﬁ&
Further, reliance was placed on Rule 101 Qf Manuak?gailway
Pension Rules & This rule may be gquoted in extensc:L

" pule 101
(1) The retirement benefits under these rules for

a permanent and temporary Railway servant comprise of two
elements vizi:-

(1) (a) Ordinary gratuity/Pension; and
(b) Retirement gratuity and Death gratuity’and

(ii) Family Pension.

The benefits are admissible to all permanent and

temporary Railway servants except those who are removed or

dismissed from service or resign from it before completion of

30 years' qualifying service.

(éb In the case of a temporary Railway servant the
benefits comprise =

(a) 1If he guits service on account of superannuatior
invalidation or reduction of establishment ”

a terninal gratuity:;
(b) 1If he dies while in service =
(1) a death-gratuity to his family:; and
(ii) a family pension i, (F(E) III 78-PN 1/12
of 27-02-1979)."
10. In Gracios' case, the Tribunal1from the language of
Rule 101 and Railway Roard letter dated 23-01-1967 regarding
grant of ex-gratia penéion referred to by us earlier observed
in para 10 of its judgment that while thg&&is no positive
mention that the pensionary benefits or ex-gratia payment
shall be payable to those who have retired after rendex;:f»a_5
30 years qualifying service,an inference in that behalf is
available only from the negation of benefits to those who
resigned from service before completion of 30 years of
service. In that case, undisputedly the husband of the
applicant had completed 30 years of service and the Tribunal
2

6
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accordingly declared that aprlicant is entitled to
ex-gratia payment in accordance with Office Memorandum

dated 13-06-1988,

11. In our view, Graclios case does not help the
Applicant in the present case because the husband of the
Applicant had noticompleted 30 years of service before()

he resigned from service and hence Rule 101 does not apply.

12, The Applicant, therefore, heavily relies on the
Shinde case whichvadmittéhly was followed in smt.Prema Gg]
Naik case. In the Shinde case, Applicant’'s husband had
completed only 27 years and 8 months of seryfice before

he resigned. In the Prema Nagh*gb Case, ”A;;licant's
husband had completed a littleﬁzess than 30 years of service

at the time he resigned."

13. The reaéoning for granting relief in shinde case

is contained in paras 4 & 5 thereof which may be reproduced.

(Vo]
"I;/also mentioned that the families of those
(N

emp loyees who were;compulsorily retired or medically
incapacitated are eligible for ex-gratia payment. It is
difficult to see the reason for exclusion of the category
to which the appliéant belongs. Evidently the beneficiaries
under the present scheme would not have been entitled to
family pension at all, unless provision was Wade for them
under the scheme. Even the families of those employees
who are compulsorily retired, medically incapacitated were
eligible for ex-gratia payment irrespective of the fact
that the employees in theée cases had not put in the
qualiﬁ@ing period of service. It does not stand to reason
that only the persons who had resigned should be excluded

from the operation of the scheme.

Learned cou@sel for the respondents is right in
urging that the applicant's case could not be covered as
per the judgment in Ev@lyn Gracios case or by the

clarification issued by the respondents. It is exactly
8 ..

,
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this position that the learned coué%el for the applicant
urged was arbitrary because if the object was to make
provision for the family of the deceased employee which was
in indigent circumstances then the classification would not
have any nexus togthe object to be achieved and people
placed in similar circumstance would be excluded. Tpis will
clearly therefore be a case where the scheme would work

arbitrarily and on the same lines on which this Tribunal held

in 0.A.20/90 deci@Ed on 03-07-1990, I would hold that the

order rejecting the apprlicant's application for family
pension by railway édministration is illegal and arbitrary

and violative of articles 14 and 16 of the Constitution.*®

14. The learned counséuo Shri sawant for the
Respondents fairly conceded that Applicant must succeed
if“shinde case%is followed because her husband had completed
27 years 3 month's service. He, however, stated thatushinde
cas;\as well ast%rema Naikucase related to Western Railway
whereagé?reseﬁt case relates to Central Ra%lway. He w?s not
aware whether an application for review oflShinde case'has
been moved kut he made following submissions on merits.

The vires of Rule h@n of Railway Pension Manual haﬁgnot been
challenged by the Applicant, Secondly;éracios' casg'had
merely interpreted éule 101 wheréﬁésnshindegg casélhad
disregarded its provisions which were statutory. Therefore,
the learned sihgle Bench was not correct in equating
resignation with these two contingencies. He also urged
before us that it would be in order for a Livision Bench not
to follow the authority of a decision of gingle Bench

especially if some points had not been brought to the notice

of the single Bench.

15. In order to appreciate the issues involved, it may
be desirable to reproduce relevant rules - vide Rule 311
(resignation from service), Rule 312 (Compulsory Retirement

from service) and Rule 608 (1) (invalid gratuity/Pension).
* @ 9 * @

Ve



H

LR ) 9 LR J

"Rule 311 - RESIGNATION FROM SERVICE:- No pensionary benefit
(or compassionate grant(s) and/or allowances) may be granted
to a Railway Servant who resigns from service, except that

Voluntarily retired after qualifying service of 20 years.

voluntary retirement from service after completion
of 30 years' gualifying service etc. in terms of Para 620
or Para 622 does not, however, constitute resignation within

the meaning of these rules.®

Rule 312 -~ COMPULSORY RETIREMENT FROM SERVICE 3-

A Railway servant or: whom the penalty of compulscry
retirement from service is imposed, §) should ordinarily be
granted such pensionary benefits, on the date of compulsory
retirement, as he would have been entitled to if he was
invalidated out of sérvice on that date. Whére however, the
circumstances of a particular case so warrant, the authority
competent to impose the penalty Of compulsory retirement may
make such reddction in the pensionary benefits, but not
exceeding one~third of the pensionary benefits due, as it may
think appropriate. The reduction may be made either in
ordinary gratuity/pension or in death-cum-retirement
gratuity, or both. It is, however, necessary that the
competent authority should express its intention in clear
and uneqguivocal languége.e|

"608 To whom granted , INVALIL) GRATUITY/PENSION :-

(1) Where the appropriate authority has reason to
believe that a Railway servant is suffering from

0

(a) A contagious dissegse or
(b) a physical or mental disability which in
its opinion interferes with the efficient

discharge of his duties,
it may direct him to uncergo medical examination with a view
to retire him from service on invalid gratuity/pension.
A Railway servant also may, if he feels trat he is

not in a fit state of health to discharge his duties, apply

oo 10 L4
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to the appropriate authority for retirement on invalid

gratuity/pension.®

16. The learned counsel for the Applicant shri Gangal
argued that there is no condition of agualifying service for
the contingencies of compulsory retirement and invalidation
ané hence a condition of qualifying service of 30 years only
in the case of employees who resign is arbitrary. He further
argued¢ that a stigmé attaches to cbmpulsory retirement.

wnlryies |

Award of pension without qualifying service to a%Fompulsorﬂy

retired amounts tp‘rQQErdlng a wrong-doer as against an
employee who resignéd but who has rendered long years of
faithful service which might marginally fall -short of the
limit of 30 years of qualifying service. He also relied on
judgment in(éhinde's case”whiéh held that if the object was
fiake ~provision for tte family of the deceased employee

—

which was 1n 1nalqg9h;Bc1rcumstances)then the classification
would not have any nexus to the object to be achieved and
this will clearly bé a case where the scheme would work
arbitrarily and on the same(ﬁégié)On which this Tribunal
helé in 0.A.20/90 (QraciOS'Case). i{gke}d hold that the

order rejecting the:application for family pension is illegal

& arbitraraag & violative of AW% 14 & 16 constitution.
“

«

17, With respéct, we are unable to follow the reasoaiﬁ}

of the Tribunal in 721/92 (shinge Qasex'W% are inclined to

agree with the learned counsel of the Respondent that in

that case, the statutory forcg§‘30 year-rule for grantéf:

pension to employees who resignecd was eﬁﬁ%pr not brought

to the notice of thé Tribunal. This follows from the para

3(4) of Persdnnel Department in Memo dated 13-6-88 which
tant of <R glaha cov ) honed eans

clearly makeigéfher provisionSof pension rules include&x;}3

Rule 426 of Railway Pension Rules., The Tribunal purports to

rely to Gracios Case but fails to notice that Gracios case

proceeded entirely on the basis of validity of 30 year rule.

18, Assuming that in view of the pleadings in that

e 11 LR 4



L

L ] 11 LR 4

case, the Tribunal held that 30 3ear§ rule was arbitrégfry
nngs much as it dié not apply to medical invdlidation and
compulsory retirement, then with respect,we would like to
point outg that the Tribunal'g attention was not drawn

to the provisions of relevant rules viz. Rule 608 & Rule
312. It will be seen that both these contingencies are
clearly distinguishable from the voluntaryqzﬁfﬁresignation.
Medical invalidation takes place to avoid spread of
cont@igious disease or in the interest of efficiency which
might be adversely affected by a physical or mental
disability of the employée. In the case of compulsory
retirement, the competent authority haé the power to reduce
pension. Tﬁ£§ both invalidation and compulsory retirement
stand on & different footing from rééignation; As observed
by the Hon'ble supreme Court in J.K, Cottan Spinning &
Weaving Mills Ltd. V. State of U.F.(AIR 1990 sC 1808).
resignation implies that the employee has taken a mental
decision to severe his relationship with his employer
a%thereby put an enéd to the ﬁzﬁract of service., Not only
is the elemant of vélition absent in invalidation and
compulsory retirement but public interest also arpea)s® to
be involved in ¥apid departure of the employees ~
describeé in these ruies. Abgsence of a condition of
qualifying service in the case of invalidation OE[
compulsory retirement would, therefore arrear to be

reasonable,

19, We may consider the argument that the condition

of qualifying service is arbitrary because it does not have
any nexus to the objeét tobe achieved which is stated to
be to make provision for the fémily of the deceased employee€
which ®as in indigent circumstances. With respect, this
observation is not borne out by a reaégjpf the scheme of
tgrant of ex-gratia payment-@f families of deceased CFPF

employees" pronulgated by the Lepartment of Personnel.

LR 12 .
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The scheme is obviously based on recommendations of the
4th Pay Commission. We have, therefore, taken the‘trouble
of locating the relevant recommendation of vol.2 of 4th
Pay Commission which is reproduced below.

(Para 9.7)

wrailways have suggested grant of exgratia
payment to the Widow$% & dependant children of deceased
employees covered by CPF scheme at 504 of the rate of
exgratia payment (which in para 9.6 is recommended to be
Rse 300) . We agree and recommende accordingly for those

Ao
getting pay upto Rs. 500/~ per mensem. Ere eligibility of

ﬁ——
widow's and minor children may be same as laid down under
the pension rules®™, It would thus be seen that the object
of the scheme is what is stated in the title of the scheme

and it was never contemplated to relax the conditions of

eligibility ﬁf as @Eﬁd down under pension rules.

20. | It is thus a gross over-simplification to state
that the object o£ any pension scheme is to make provision
for the family of the deceased employee which was in
indigent circumsténces and on that basis to hold 30 veare
limit of qualifying service in respect of resigning
employees as arbitrary. It would be a problamatic
procecure for avT:ibunal exercisﬂmapowers of judicial
nézzggéy to hold an employee who has put in about 27 years
service eligible for pension without considering implica-
tions of this: i.é. what ghould beérgifmimum service whtich

can be said to fulfil objectives of the scheme, But this

involves the Tribunal in the dangerous zone of rule making.

21. - In view of above, we consider that attention of
the Tribunal in the case of shinde ®as not invited to these
aspects and we are not bound by it. The same applies to

Prema Nayak's case.

o,v:>13 e
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22, In this background, we notice remaining arguments

of the applicant,

23. The learned Counsel for the Applicant invited
our attention to Rule 102 of Manual of pension Rules which
deals with the "Quitting of Service", The relevant rule))
reads,

"rule 102‘'0Ordinary gratuity/Pension becomes due
on quitting service on account of any one of the fodlowing
reasons :-

(a) abolition of post :
(pr) medicéal invalidation ;

(¢) retirement on completion of 30 years' gqualifying
service, ‘

(a) superannuation,

No ordinary gratuity/pension is, however, payable if the
Railway servant dies while in service. A Raillway servant
who quits service before completion of 10 years' quaiifying
service is given an ordinary gratuity but no pension.
Penéion is granted only if é‘Railway servant quits service

after completion of atleast 10 years' qualifying service.,"

24, We note that quitting service is distinct from
resignation, Apart from other contingencies mentioned in
the rule which are otherwise dealt with by us, quitting
arpears to cover quitting after abolition of post in which
case, an employee who quits after completion of 10 years'D)
of qualifying service is entitled to gratuity/pension.

This rule, is also not helpful to the appplicant,

25, The Ccounsel for the agpplicant argued that he is
not asking for pension in terms of Railway pension rules.
Even if it is held that Railway Pension Rules require

30 wears' qualifying service, he is still entitled to.
relief because her application is for grant of exgratia

payment in terms of Ministry of Personnel scheme contained

in office Memorandum Diated 13.06.1988 which does not

LN ) 14’ . ®
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prescribe any qualifying service. This argumeﬁt is clearly
unacceptable since the Office Memorandum dated 13.,06.1988

in Para 3(4), in terms, envisages that other provisions of
eligibility prescribed for family pension under CCS Pension
Rules 1972 though not specifically mentioned ahove shall alsc
apply for purpose of'reguléfing grant of ex-gratia payment
under thege @Eﬁégﬁ.' We have seen trat the relevant Railway
Pension Rule is Ruie 426 of Manual of Railway Pension Rules

corresponding to Rule 26 of CCS (Pension} Rules, 1972.

26, We finally take note of the contention of the
counsel for the Applicént that the limit of 30 years is
arbitrary bedause G&vernment is bound to grant the pension
(or pension like beﬁefit, in this case ex-gratia payment) to
employees after putting in 20 to 25 years' of service as a
matter of old age/dépendency'social security. We noté that
g%me avermenté iﬁ‘this regard are made in para 4.3. of the
application. Whiie?fully sympath;sing with the plight of
the Applicant who is a widow and whose application for
exemption from paymént of application fees was allowed by us
on ground of indigegée, we are unable to accert thisg
argument. Governmedt employees have no fundamental right -
to pension or ex—grétia payment., It is only a statutory
right, governed by fules. We can perhaps do no# better

than gquote the landmérk Nakkra case'(AIR.1983 sc 30), where
th:e Hon'ble supreme Court relying on the constitution

Bench decision is Dieoki Nandan Prasad case (AIR 1971 sC 1400)
reaffirmed that pension is a right and payment of it does .
not depend on the Government but is governed by rules and a
Government servant céming within these rules is entitled

to claim pension (para 20). The Hon'ble Supreme Court
afjain observed in para 31 that pension creates a vested

right subject to statutoxy rules. There is thus no abstract

rigkt to pension/ex—gratiétto a Goverrnment employee or his

family which is un-supported by rules.

L 4 15 L4
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27, We, therefofe, hold that since the applicant's
husband had not completed 30 years' gualifying service at
the time of herp resignation she is not entitled to ex-gratia
payment in terms of the Office Memorandum dated 13.6,1988.
In this matter for the reasons given, we follow the decision
of the pivision Bench of the Tribunal in Evelyn Gracios case.
Shindecase anaL
But we are unable to follow the/[o A.721/92} Prema Naik @s5¢
‘\/ i [O.A.(359/90)} We accordingly dispose of the Application

by the following order.

28. Application is dismissed as being without merit.

No order as tO costs.

. ( | 7 A K (6t oy
AQ/Q ‘NM«&Q .
(Smt. Lakshmi Swaminatha( (M. Re Kolhatkar)
Membe (J) Member (A)
! {
_‘



