p)

Original

&

BOMBAY BENCH

-t 0 i e e st e i e

Application No:  383/89

Transfar

Appiication No:

Shri S. M. Manohar

CENTRAL ADMINISTRATIVE TRIBUNAL

 Shri M. A. Mahalle

Versus

Union of India & Otheﬁs

Shri P. M. Pradhan

The Hon’

The Hon’

the Tribunal ?

ble shri M. R. Kolhatkar, Member (A)

Whether it needs to be circulated to other

oaTE oF peciston: [ 2 %- 9%

Petitioner

Advocate for thea Petitioners

---~Raspondent

Advocate for the Respondent(s)

ble Skxx Smt. Lakshmi Swaminathan, Member (J)

To be referred to the Reporter or not ? «

Benches of/Z(

AUl oy

(M. R. Kolhatkar)
Member (A)



Ly ;
-

L,

2.

3.

-

‘ (iij)(SENTBAL ADMINISTRATIVE TRIBUNAL

0.A. No, 383/89

Shri S. M. Manohar
: Vs,

Central Board of Direct Taxes
Through its Secretary,
Ministry of Finance,
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Shri/M. A. Mahalle, counsel
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Shri'P. M. Pradhan, counsel
for the Respondents,

JUDGMENT

Date

s 12-4-9%

) Per : Hon'ble Shri M. R. Kolhatkar, Member (A) {

The Applicant joined Income =~ Tax Department

on 24,1.1968 as Inspector of Income = Tax.

|
are thrge :

¢His? grievances

firstly, by the order dated llth May, 1982, a

conf irmation order in respect of Income - Tax Off icers

Group B was issued vide Annexure'A-2' (Page 33~35) in

e AT

which his name did not figure. He represented (‘3g2inst

the same on 2,6,1982 vide Annexure 'A-3 (i)' (Page 36)

to which there is an interim reply (Annexure A-3 (ii))

(Page 38) but no order of confirmation is issued till
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| today., The second grievance is that oﬁ 5.1,1988 vide
l

Annexure 'A' (Page 18) an order promoting Income -

1"'I'ax Off icers Group B to Income Tax Off icers Group 'A!

Jr. Scale
S . . .
Jr. scale (new known as Assistant.Commissioner)/was

issued but the name of Applicant did not figure

|
|
|
|

ltherein. Applicant represented against the order on
110,2.1988 (Annexure'A-7',Page 64) but no reply was
I

lreceived. Thirdly, Applicant was superseded for
\promotion from Income - Tax Off icers Group 'B' to

cadre of Assistant Commissioners of Income Taxci#p.

|

1989 also vide order dated 23,2,1989 (Annexure 'A-1)

kPage 24-32).

The prayers of the Applicant are to direct
1 to 35
espondent5/to confirm the Applicant in Group 'B'

*

O N T

adre (w.e.f. 1.4,1982 arid £6_promote Applicant to
the cadre of Assistant Commissioners w.e.f, 5,1.1988,

o grant hﬁé}due seniority and arrears of pay and

I
|
.é
allowances with interest at market rate.
| |
é. According to the Applicant, non-confirmation
| \

%nd non-promotion are not justifed bec@dSe the
A%plicant had held posts carrying special pay

(Chief Auditor) or?requiring calibye of investigation
(&ncome - Tax Off icer special investigation Branch).
HL had also been allowed to crossfgi B. w.e.f,
1.,6.1984, (normal date) No adverse CR's have been
communicated @} him. The Applicant alleges malicious
intentions on the part of Respondents and haé}filed
ié support belated inspection notes sent by Deputy
Commissioner Income ~ Tax in 1985 in respect of work

|

L] 30 o,{(
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of the Applicant during financial year 1979-80
to which he gave detailed and,according to him,
 satisfactory reply vidg) A-5 (il (Page 41-51) and

A=5 (ii)(Page 52-62).

1 4, In their reply, ﬁespondents have taken
{the stand that promotion to Assistant Commissioner

. of Income - Tax (is on the basis of selection. In

! the DPC, applicant was assessed as_good and as
there were condidates who were graded as outstanding

or very good, applicant could not be considerdd for

| promotion,

| 5 It is not in dispute that the DFC's

| were held in 1987 (leading to order dated 5,1.1988)

The essential point on which the case turns is $
| what were the rules governing promotion at the

2 relevant time and whether the DPC followgg' the
i correct rules, According to the Applicant, the
| reievant ruies are rules dated 12,5,1988 called
! Indian Revenue Service Rules 1988, A perusal of
grules shows that promotion to Jr, scale of I.R.S.
!takeg:place 50% by promotion on the basis of
{gglgg;ign Applicant's contention is that selection

means seniority = cum - merit and on this basis

since he was not.found unf it, he deserves to be

promoted. Alternatively, he would rely on Judgment
of G.A.T. Ahmedabad Bench in Khandelwal's case

(1991 (2) SLJ 100 CAT) in which it was held that

0.4..

| and February 1989 (leading to order dated 22,2,1989),

™
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%hange of rules to selection method took place only

%n 12.5,1988 and since DPC met  in 1987 when he was
first superseded, the relevant rules were those in the
yanual of Office Procedure (Administrative),Para 2 o5
%f this Manual says that Income Tax Off icer Group 't
off icers are promoted to Group 'A' on the basis of
?seniority - cum - merit". Thié was the very argument

Qccepted in Khandelwal ! case, Lagtly, the Applicant

states that Respondents have not clarif ied as to what

\‘
éxactly they mean by the words "s@éme principles of

w—-

selection® They are fighting shy to produce the Annual

conf idential Reports of Applicants. Hedrelieson the

o-—

ec§51on in the cése of C. K. Gajanan Vs. Union of

India (1991) 15 A.T.C. 586 C.A.T. whereif) it is
peld that since the grading of officers is done
@way with, ,the DFC mlnutes should disclose procedure

followed for grading and no such procedure was followed

by DPC, Applicant also relies on Jugal Kishore Goyal's

judgment of CAT Jubalpur in OA 291/88 in which itds

j .
held that if good is not~§bod enough for promotion &

| ‘
if itdsnot communicated, it should be ignored,

|

?. According to Respondents, Khandelwal's

judgment is not 900d law. They have referred to
ﬁollow1ng Judgements which have interpreted and
ﬁpheld ncelection as method of promotion €if the

|
|
felevant cadre of ‘Income. tax Department.

i) Union of India Vs. Mejji Janganmagyya
(AIR 1977 SC 757)

005.‘
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ii) M. K. Meerani Vs. Union of India _(OA No., 43/88
decided by Principal Bench on 19,10,1993)

iii) R. R. Gautam Vs. Union of India>) (OA 2571422
decided by Principal Bench on 20,1.1994)

|
i
|
gn particular, they have urged that the last judgment
|

has settled the matter conclusively and ipyterms over=-

ruled Khandelwal's judgment. We are incldped> to

éccept this contention,
|

T. We quote below relevant extracts from this

judgment which should be read bearing in mind that

the Principal Bench is concerned in Gautam's case with

éromotion to the higher post of Commissioner and the

P T —r——
(thrust_of their argument is that Reprganisation Rules
|

1944 quoted by Department having settled the position

and the same having been recognized by Hon'ble Supreme

Court in respect of Assistant Commissionefgy posts,

of
the rule{/selection in respect of higher posts cannot

be doubted.

8. In Para 1l it{£§*§¥3€aa.

®*"As the prévisions of the Re-organisation
Rules (1944) regarding promotion to the cadre
| of Assistant Commissioner (by selection) was
identical with the provisions regulating promotion
} to the cadre of Commissioner, it follows that
| the law laid down by the Supreme Court in
Janganm@jya's case governs equally promotion
to the cadre of Commissioners. This binding
decision of the Supreme Court in Janganm@@yéi@
case was not noticed by the Tribunal when it
decided Khandelwal's case and Gautam's case.
The said two decisions must, therefore, be
regarded as having been rendered per incuriam®,

9 We notice that the Applicant had filed an

Q.60‘
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MP (MP No, 831/90) for production of documents viz,

A CR's and DFC proceedings. The respondents claimed
privilege but agreed that they would be produced at
the time of Final hearing vide orders dated 12,2.1991.
Since we are of the Qiew that production and perusal
of documents is not necessary_ \for adjudication, we

are not expressing our views on the issue of privilege,

10, Soffar as_the second relief claimed by the
Applicant ix concefned, in view of our discussion
above, we hold that Applicant is not entitled to any
relief in the matter of his) supersession either in
1988 or in 1989@%§EE§gthe modality of promotion was
selection & DFC's decision to supersede him on the
basis of its asséssment of the Applicant's record
cannot be faultedy W¥arious other judgments relied
upon by Appiicant have no relevance tovthe matter at

issue,

i1,

groas the first relief re: confirmation

is concerned, Applicant is challenging non-éonfirmation
well beyond the @eriod.of limitation and it is not
shown that his nén - confirmation had a direct

bearing en his supersession, -Itgﬁénot even clear
whether he has since been conf irmed. Respondents do
not appear to have dealtDwith this point @n their
w;itten statement; At the argument stage counsel for
Respondents urged that the relief is time - barre&.

We are, however, inclined to take an equitable view

in the matter,

..7’.
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| 12, We, therefore dispose of the Application

by passing the following order,

| 13, Application dismissed as being devoid of
merit-é%ﬁﬁﬁﬁ?that the Respondents are directed to
communicate their decision re: confirmation of the

| Applicant in the appropriate cadre within 3 months of

the receipt of this order, No order as to costs.,

v L
k Lensl- /ﬁ//& /Cé//\» ffa.‘/’
| (Lakshmi Swaminathan) (M. R. Kolhatkar)
Member (J) Member (A)




