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BEFORE THE CENTEAL ADMINISTRATIVE TRIBUNAL 2?)
NEW BOMBAY BENCH

0.A.366/89 & 0.A.343/89
0.A.366/89

1. Pratiraksha Mazdoor Sangh Trade Union,
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Ambernath,

Dist.Thane
through
Secretary,
Shri S.i.Das.

2. Shri D,N.Khatavkar,

ubc,YL,
Machine Tool prototype Factory, _
Ambernath. .. Applicants

vs.

l. Union of India
through
Ordnance Factory Board,
10,Auckland Road,
Calcutta.

2. The General ianager,
Machine Tools Prototype Factory,
Ambernath, :
Dist.Thane. | - .. Respondents

0.A.343/39

Shri Toney & 42 others
Machine Tool Prototype Factory,
Ambernath, .. Applicants

VS e
The General Manager, _
Machine Tool Prototype Factory,

Department of Defence Production,
Ambernath. .. Resvondents

Coram: Hon'ble Shri Justice Kamleshwar Nath,Vice-Chairman
Hon'ble Shri #,Y.Priolkar, iMember(A)

Appearances$ -

1. Mr.D.V.Gangal
Advocate for the
Applicants in
0.A.366/89

2. ‘ir.L.K.Masand
Advocate for the
Applicants in
0.A.343/89

Mr.S.R.Atre for
Mr.,P.¥.Pradhan
Advocate for the
Respondents.
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JUDGHMENT Date :21-3-1990
(Per Justice Kamleshwar Nath,Vice~Chairman)

‘The two original applications described

5.9 law and therefore
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have been consolidated for the purposes of

hearing and decision,

2. The sﬁbject matter of the coniroversy

are Type II guarters of the Ordnance Factory

situafed at &mbernath,Dist.Thaneﬁ the General

ianager of the Factory is respondent No.2 in O.A.366/89
&nd; .ysolé . . respondent in the other 0.A. The
applicants are employees of the factory and

claimed certain right of allotment of the quarter.

3. In both the petitions a list dated
4=1=1988 of employees entitled to allotment is

sought to be quashed.

4, In 0.A.366/89 an order dtd. 21-6-1988
containing certain criteria’. of allotment. also is
sought to be quashed whereas in O.A. 343/89 that
order along with an order dated 27-7-88 are sought

to be :implemented.

5. It is useful to set out the history

of the scheme of allotment as it was modified from
time to time and especially in the wake of .
enforcement of the pay scales recommended by the

IIIrd and IVth Pay Commissions and applied to the
concerned employees. The various circulars containing
the rules and instructions have been filed by the
various parties in the two cases; a compilation thereof

has also been furnished to us by the learned counsel

avpearing on behalf of the respondents.

6. The earliegt-document placed before us is
a set of allotment rules issued under F.O,Part~I

dtd. 12-3-1957 which only sets out the rights and

1idbil itiés of the occupants and the powers of the Factory

does .
ilanagement but:ﬁsﬁuﬁ lay down the eligibility or

priority criteria.
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7. F.O.Part-1 No.3 to 6 dtd.24-7-1964
contains a revised classification of the quarters
and the criteria of entitlement. For the purposes
of present Caseé it is enough to refer to only two
of the types; old Type 'J! rénumbered as'Type—I
(S concerned employees whose pay range was below
Bs.110/-, and old Type'H' described as Type-II
concerned employees who were in the pay range

below B.250/~ but not below Rs.110/-

8. By letter No.657 dtd. 7-11-1967 the
pay ranges as mentioned earlier were continued
§{ and the eligibility for a particular type was
fi-V/ fixed as on the date of entry into the pay range
at the minimum stage, and inter-se seniority of
the émployees within a particular type was determined
) | by the length of coﬁtinuous service within the pay

range.

9. | By letter No,.6%9 of l3-ll-l968.the
provisions of 7-11-1967 were réiterated and further
provisions was made in,cases of equal seniority.
It was laid down that among persons of equal

\{\ seniority priority would be given to persons with

‘higher pay on the date of entitlement.

10, No substantial change was brought about
by the two subsequent letters dtd. 28-4-1969 and
18-9-1976. Indeed in letter dtd. 18-9-1970 the
provisiohs of letter dtd. 7-«11-1967 were reaffirme&.
The position till then therefore was that eligibility
for allotment was determined on the date of entry

at the minimum of pay range and seniority was
determined according to length of continuous service
within the-pay range; among personszgame lenath of
continuous service within the pay range, priority

to persons who had: higher pay was retained.
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11, The IIIrd Pay Commission's recommen-
dations were made operative from l=1-1973 but the
decision in consequence thereof for our purposes

was taken for the first time by the letter dated
22.5/4=-10-1979. The decision: contained therein

was issued after the JCH, The document sets out

all five types of quarters with the relevant pay
ranges, -Of. these Type-I concerned pay range upto
Rs.259/= and Type-II concerned pay .range from 5,260/~
to B5.499/-. The date of eligibility was rstained as

date of theentry at the minimum stage of pay range.

In matters of common date of eligibility,: :.
seniority was prescribed to be in accordance with
total length of regular service including the period

admiésible for lower type of'quarters.

12, . The lettergdtd. 29-10-1979 and 16-10-1981

retained the same position.

13, Then came letter dtd. 8/12~4-1982 which
was repeated in letter dtd. 26/28-6-1982. Thése
letters mentioned that it was realised that due to
revision of pay from 1-1-1973 a number of persons had
their date of eligibility as 1-1-1973, hence there was
difficulty in determining seniority. It was held-that

persons having higher basic pay within the pay range
_pay Y ge

would be senior; but where two or more persons had

the same basic pay in the same pay range on the same
date, then the total length of service would be

considered in accordance with letter dtd. 22/9/4-10=79.

14. 7 Till that stage all the five types of

quarters were being dealt with on the same ¢riteria.

15. ~ In March,1983 a meeting of the Joint
Consultative iMachinery was held and minutes thereof

were recorded on 21.32.1983, For the first time in that
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meeting a special treatment in respect of quarters

of Type-I and II was worked out. Wnile all other
conditions of letter dtd. 26/28-6-82 were maintained,
the seniority criterion of basic pay in respect of
Type-I and II was replaced by the criterion of total
length of service where the date of eligibility was
same. The earlier sysie@ of entitlements on the
basis of the date of entry at the minimum of the
relevant pay range for the types was preserved, but
amongst persons who become eligible on the same date
preference was to be given to those having longer
years of service. This decision was followed by
orders dtd. 31-3-1983/2-4-1983; application O.A.343/89

seeks to enforce those decisions.

16. The IVth Pay Commission's recommendations
were applied with effect from 1-1-1986 but decision
by the respondents in‘consequence thereof. in the
matter of quarters was taken on 21-6-1988. This
decision dealt with all types of quarters similarly
and adooted the old rule of eligibility. The pay

. -sxthe
‘g‘ed [r@levam pay range

for Type-I was kept to'the pay of less than B.950/-
and the pay range for Type-II was kept-at the pay

of less than £.1500/-~ but not less than 1,950/~

It dia not, in terms, set out the criteria for seniority
and hence the instructions which were then existing

on the subject, perhaps continued. In 0.A.343/89
again this decision is sought to be enforced but

in 0.A.366/89 it is sought to be quashed.

17. The continuance of earlier instructions

in the matter of seniority after orders dtd., 21-6-88
was reaffirmed in the letter dtd. 16-3-89 which said
that guidelines in that respect as contained in lztters

dtd. 29.9/4-10-1979,8/12-4-82, 26/28-6~82 and '

0 - | ..6/-
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31.3/2.4.83 shall be continued. It may be mentioned
that this letter further éays that since from l-7-87
recévery of rent was.pregcribed to be done at flat
rate instead of percentage of the salary hencé the date

of eligibility for the quarters would be 1-7-1387.

A In the meantime there was also a letter dtd.27-7-1088
and
which incorporates letter dtd. 21-6-1988/reiterated that
eligibility would be determined on the basis of pay as

on l=7=1987. -~

18, The interpretation,legalityand true effeet
of letters dtd. 22=9/4-2-1979, 26/28-6~-82, 21-3/2-4-83,

~ 27-7-88 and 16-3-89 are in question in these cases.

19. The allotment seniority list dtd.4-1-88
is chailenged in both the cases. An earlier list dtd.
5nl0;l987 is also challenged in O.A. 366/89; but that
was only a tentative list to which objections were
invited. The final list is dated 4-1-88 hence the
list dtd. 5-8-87 is not material and stands superseded.
In 0.A.366/89 the first ground of challenge to list
dtd. 4-1-88 is that it is not in conformity with
"Allotment of Residences(Defence Pool Accommodation
for Civilians in Defenée Service )Rules,1978." The
case of the opposite party is gz that those rules
do not apuly to the guarters of Ordnance Factories.
‘w’)\ The stand of the opposite party is correct; an examination
of the rulés as a whole with particular reference to the
definitions of the expressions "Eligible office" |
iﬁ_Rule 2(a),"Alloting Authority” in Rule 2(e) and
"Station" in R 2(k) makes this position abundantly
clear. Further by letter dtd. 22-9/4-10-1979 and
2 - 16=10-~1981 it had been made clear that even Delhi
Allotment Rules,1963 containing modifications of
the 1978 rules had not been adopted for the purposes

of Ordnance Factories and that draft of rules

i | A
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for the vpurposes were in process. It is unfortunate
that for over a decade the rules have not been
finalised which . itself has contributed to the
present litigation in no less measure. Be that as it
may 1t was explained in letter dtd. ‘9-10-1979 that
the Ordnance Factories followed the pay range system
and not the Delhi pattern because"the guarters built
in Ordnance Factory Estate are based on pay range

s0 that employees of a particular pay range are

available on the Factory Estate."

20. Learned counsel fpr the applizants in
0.A.366/89 urged that even if the 1978 Rules may not
be applicable, the principles thereof are sound
principles of fairness and may be made apblicable
tothe quarters in question. The contention is

some what beyond the scope of the Tribunal. The
Tribunal cannot direct the department to frame

or adopt any particular type of rule. That is
essentially a policy métter to be taken care of by
the appropriate rule;méking authority or the concerned

legislative body. The case of Narinder Chand Hem Raj

and others v. Lt.Governor,Administrator,Union Territory

H.F. and others,1971 SC 2399 may be seen in this

connection.

21. The secoond ground of challenge is that
having adopted the pay range system of a particular
type for the purposes of the eligibility the original.
system of counting the length of service within that
pay range were proper and fair criterion of seniority
whereas the opposite parties have arbitrarily and
capriciously adopted the practice of counting the
totaléleggth of regulér service., It is urged that

on the principle of reasonable classification relevant

N | ..8/=
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to the object’ . sought to be achieved it is
unreasonable that a class-III employee like the
applicants holding several years seniority in the
relevant pay range for Typé-II quarter may be pushed
down ﬁvis-a—vis class-IV employees with longer
service in conseguence of their later entry into

the pay range. The injustiée allegedly caused to
applicant No,2,D,N,Xhatavkar, is demonstrated in
para 4,5(vi) of the application where it is stated
that having been appointed as LDC in the scale of
Bs¢110-180 on 1-6~1968 he had become eligible to
Type-I1 quarter from 1-6-1968. When the pay range
was revised after the IIIrd Pay Commission to ’.260-
499 from 1983, eligibility was fixed from l-1-1973
when the new scales were enforced and, for that
reasog)persons junior in the earlier seniority list
who became eligible on 1=1=-1973 were given allotment
while the applicant was not., It is complained that
with the revision of pay range after the 1IVth Pay
60mmi§sion to B.950-1499 with effect from 1-7-1987
he has been pushed down further. It is also stated
thét the result of the revised criteria is that
persons who-were seniors and had not been able to
get allotmént continued to remain deprived while
some of even those persons who had the benefit of

Type=1 quarter became eligible to Type~I1I guarter.

22. The reply of the opposite party is that
the primary basis for allotment is length of service
within the pay range, but where the length within
the pay range is the same for several employees the
total length of service has been adopted which is a
reaspﬁable criterion. The effect of the changed

criterion on applicant 0.2 is not challenged.

0 | YA
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23. The petitioners in 0.A.N0.343/89 have
a different reason to challenge the validity of the
allotment of seniority list dtd. 4-1-1983. It was
pointed out that till the enforcement of revised
pay range after the II1Ird Pay Commission the criterion
4(; v of eligibility)as the  date of entry into a particular
pay rangg)had been presenved and preference was given
to those who had a longer total regular service whereas
" among the equals of lafér class of eligible persons,
pré%erence was to be given to the persons senior
in age. In consequence;gk&x&of the IVthlPay Commission's
report the circular is?ued on 7-7-1988 requireﬁ%ligibility

to be determined on the basis of the pay as on

~

1-7-1987. The patitioners go on to say that a large
number_of employees came within the revised pay range
on 1-7-1987 and the inter-se seniority had to be
determined on the basis of length of service within

the same pay range. However, prior to the issue of

the circular dated 27-7-1983 the criteria as applicable
in consequence of the IIIrd Pay Commission as on 1-1-1973
were apnlied and it waé on that basis that list dated
4-1-1988 was prevared. The contention is that the list
dtd. 4-1-1988 cannot stand the subsequent directions
-which reguire eligibility to-be determined as on

1=7-1987 and therefore the list is invalid.

ujd)a 24, The opposite parties in their réply have
| admitted the caser that on change of pay range in
conseqﬁence of IIIrd Pay Commission) eligibility was
determihed on the basis of entry into the range on
- 1-1-1973 and therefore the list dtd. 4-1-1988 was issued.
it is also admitted that when éffect was given to the
revised pay range in eonsequence of the IVth Pay

Commission the date of eligibility was to be 1-7-1987;

i1 ' _ o
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but, according to the opposite parties the new
provisions would not be retrospective with the
result that list dated 4-1-1988 would continue to
remain in force while only henceforward the list
wouid be prepared on the basis of pay 3s on
1-7-1987. It is said that there is no provision of °
dongevity ~ of a panel and therefore in the .absence
of a.ruie)the prevailing practice would serve as the
aporopriate guidelines and therefore the panels

prepared will remain in force till exhausted.

25. List dated 4-1-1988 contains 56 names.
Persons at Sr.No.l to 43 have 1-1-1973 as date of
eligibility being the date on which the IIIrd Pay
Commission's recommendations were'implemented. The
eligibility date of persons at Sr.No.44 to 56 is
between 15=1=1973 and 11=12-1973, The list has been
arranged in order of seniority and seniority has
been arfanged with reference to the date of
appointment; in cases wheri dazfagf appointment
are the same the seniorityézith referaence to the
date of birth. It is admitted that by order dated
1-4-1989 allotments; have been made to persons at
Sr.No.l to 10 and that till the time thege-cadés
came up for hearing'allotments had been given to
persons upto Sr.No.l19.
26. | It was also admitted at the Bar by the
learned counsel for the ovposite parties tnat the
Ordnance Factory Estate had about 600 quarters of
‘Type-I and 200 quarters of Type-Il. Although it was.
not possible for the parties to indicate the total
stfength of persons who were eligible for Type-I or
Type-II quarters either on l-i~l973 when the Illrd

Pay Commission's report was implemented or on 1=-7-1987

9 | L.11/-
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when action on imolementation of the IVth Pay

was :
Commission's report Za'taken, the learned counsel
' g while
for the opposite parties agreed that/relatively

2
the number of claimaents for Type-~I has fallen the

number of claimants for Type-II has increased
on account of admissible pay ranges for these

two types.

27. There is no dispute about the validity
of the criterion of eligibility naemely the date on
which an employee enters into the pay range at the
minimum stage. The real dispute is as to which of the
criteria of seniority adopfed from time to time is

constitutionally valid 7

28, At this stage, it will be appropriste to
appreciate the impact Of the pay scales as adopted
after the reports of thé Pay Commissions visea-vis

the pay ranges. Prior to letter dated 22-9/4-10-79,
the pay range for Type-I was below 5,110, and for
Type-II was from Rs.110 to 200. For a vast majority

of Group D employees; the maximum of the pay scale

was Bs.110, the minimum being B.55. Only a few could
have the scale which had a maximum of .128; hence
only those few whose pay could be between %.110 and
Bs.128 could be considered fof.Type-II, and those
quarters could mostly be available to Group C employees.
When the implementation of the scalesrof IIIrd Pay
Commission was taken in hand, entitlement for Type-I
was raised upto R,259 and that of Type-II was placed
between 260 and 499. For a vast majority of Group D
employees, the maximum of the pay scale was k.250, the
the minimum being %.196. Only a few csuld have the

scale with a maximum upto f.270; hence only those few

P
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whose pay could be between 260 and 270 could be
considered for Type II, and these quarters could
mostly be available to.group C employees. The upshot
is that the relative pay position of Group D and
Group: C employeeé gqua entitlement for Types-I and Il
was quite similar in the pay scales of Post and Pre
IIIrd pay commission, and on the basis of seniority
criteria prevailing prior to the letter dated 22-9/
4-10-79 there could be only a nominal 'invasion',

if one may use that expression, of Group DU employees

into Type II quarters.

29. " The scalesof the IVth Pay Commission,
applicable from l-1-86, were sought to be implemented
by letter dated 21-6-88 on the basis of pay as on
1-7-87:.. The pay range for Type I was raiséd to Bs.949,
i.e. just below 950, and for Type II was placed between
Rs.950 énd Ps.1499, i.e. just below 1500, Out of the

four scales of pay adopted for Group 'D' employees,
only one scale had a maximum of B.940, the remaining
three scales had maxima of Rs.1025, 1150, and 1200 with
minima reséectively of RBs.77%, 800 and 825. It is

obvious that a vast majority of Group'D' emplovees

could reach the pay range of .950 which entitled them for

quarters of Type II rubbing shoulders with employees of
Group'C* who had two scales of pay commencing from
B5.950 and going upto Rs.1400 and Rs,1500 respectiveiy.

We have already mentioned that there were 600 quarters
of Typé I and 200 quarters of Type II, It is absolutely
clear therefore that as a'result of adoption of the
criterion of total length of regular service rendered
by Group D and C employees for determining seniority,
the latfer would almost be ousted by the former from
quarters of Type-II. That would frustrate the very

object of framing schemes for allotment o guarters,

. 013/‘-
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namely an equitable distribution thereof between the

entitled employees.

30, It will be remembered that prior to letter
dated 22-9/4-10-79, seniority was based length of conti-
nuous service within the pay range(vide letter dated
6=11-67), and among'persons of such equal seniority

it was based on the employees ‘higher pay'(vide letter
dated 13,11.68). Classification of Govt. servants for
differential treatment on the basis of rank and pay

has been recognised tois valid classification within

the meaning of Articleg.l4 and 16 of the Constitution

of India: vide M.C,Rajagopal vs. Supdt. of Police,

Crime Branch, Madras, AIR 1965 Madras 103.

3l. We may refer to a Full Bench decision of
the Punjab High Court in the case of Brijlal Goswami
vs. State of Punjab & Others, 1965 Punjab 401, which
dealt with the effect of bifurcation of posts in the
Punjab Educational Service Class II into 2 cadres and
the provisions of opportunity of promotion to class I
service. The criterion of promotion from class II to
class I was seniority. In consequence of orders of
bifurcation, promotion to class I was stipulated to be.
“done according to the nature of vacancy irrespective of
seniority in class II. The Full Bench held that promotion
to class I of persons juhior to petitioners in class II
service, in the wéke of bifurcation, on the sole ground
of nature of vacancy in class I violated Arficle 16 of
the Constitution. In the case before us, persons
belonging to an entirely junior class of service,
namely group D are sought to be given preference to
those of a éenior class, viz. Group C, in respect of
guarters which are primarily meant for Group 'C' only

on the basis of length of total service, most of which

. 014/"'
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was rendered in Group Dﬂ?§?%lates the principles of

equality under Article 16 by applying a criterion to

-Group D‘employeés which cannot be applied to Group C

as the length of service of the two groups are entirely
in different fields. In our opinion, only so much of the
length of service renderad by Group D employees could be
reasonably taken into account as was rendered by them
after entry into the pay range relevant for Type II

quarter,

32. Learned couﬁsel for the applicants in
O0.A.343 of 1989 laid great emphasis upon the fact
that after the change of criterion after letter dated

‘made
22-9/4-10-79,allotments have been fn the basis of changed

criterig)but no one raised a cla;; and therefore the
adoption of the same,criter%onn for allotments on
implementation of the IVth Pay Commission is not open
to challenge. He says that the interpretation of the
criteria contained in the aforesaid and subsequenti.
letters has been the same, namely the application of
criterion of total length of regular service, which
interpretation therefore cannot be changed. We are
unable to accept the coniention. In the first place,
no change in the interpretation is sought to be made;
the criterion set out in thése letters as interpretted
by the learned counsel is found to be invalid as in

violation of Article 16. It defeats the object of

 the scheme of allotment, wviz. equitable distribution

of quarters of Types I and II. In the second place,

an error of law creats no estoppel; the error can

always be corrected; grant of erroneous benefit to

some person does not entitle others to similar bensfit:
see,Narain Das vs. Improvement Trust,Amritsar,l1972 $C 865.
In the third place, the number of beneficiaries of

invaelid criterion till the application thereof after

. 015/"‘
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implementation of IVth Pay Commission recommendations
must have been so small, as indicated above, that thg
harm to affected persons may not have motivated them

to raise a claim. In the fourth place, the Directorate
itself has admitted in para 5 of the counter in O.A.
366 of 1989 that the primary basis of allotment is
length of service within the pay range, and that only
where the length of service within the pay range is the
same that the total length of regular service has been

adopted.

33. The criterién of total length of reqular

service is claimed by the opposite partiies to be reasonable

because that saved the interests of the majority of the

empldyees, namely those eligible for Type I and II

(vide para 4 of couﬁter in O.A. 366 of 1989).This is

putting the cart before the horse. It mixes up the

guestion of ‘'eligibility' with 'allotment'. There is

no quarrel with the criterion of 'eligibility' which

is the date of entry at ‘the minimum of the pay range;

but actual allotment depends upon seniority. Most of

Groﬁp D employees would not be entitled to allotment

if they were not given seniority of their total length

of service. The validity of the criterion of total length
allotment

of service for purposes ofé&must first stand the test of

equality under Article 16, and of reasonableness under

Article 14 before it can be seen as to who are the

beneficiaries thereof. Eguality and reasonableness will

not permit an invalid criterion to be applied simply

because it is beneficial for the majority of employees;

thé law must takericare of the harm which is done to ofhers

to whom the criterion cannot be fairly applied. If persons

in Group C were only those persons who were promoted

from Grégp‘D, if could be said with séme semblance of

fairness that since all the employees had served in

Q- - .16/~
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Group D,their total length of service in Group C and
Group D may be taken into account; but the persons in
Group C who had no occasion to work in Group D cannot be
judged on the basis of length of service in Group D -

they rendered no such service.

34. The classification of quarters in Type-I and
Type-II has a purpose. The latter quarters are more
spacious and are meant for employees of a higher rank
than.. those concerned with Type I. The scheme of allotment
must preserve that. purpose, and any criterion which
violates that purpose defeats Article 16 of the Consti-
tution., This purpose is sustained by the criterion of
length of service withih the pay rénge and the amount of
pay drawn by the employees. After ail, there are 600
quarters of Type-I and 200 of Type II; and if on account
of the criterion of total length of service, a sizeable
number of persons who should otherwise have been
eligible for Type-I become entitled to an allotment
of Type-II quarters, the object of classif ication of
quarters would be frustrated.

a
35, We are aware of/situation where persons
waiting for Type I for a zbng time may have lost their
entitlement therefor- on becoming eligible for Type II
due to entry into the latter pay range, and may not be
able to get Type II on account of the current claimants
of that Type. But that is in the nature of things.
S50 long as the number of claimants is more than the
nunber of évailable quarters, the problem will always

be there whatever be the type. The solution lay,

perhaps, in making "transitional arrangements® by

preserving their claim for Type I guarter as an
o ‘ 1 4 . .
exceptional measure; for they would be senior in

i
Group Dj over all persons who enter the service after
i

‘them bo%h on the basis of length of service and

amount pf pay. Perhaps an employee entitled for Type II
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may exercise an option even for Type I if he is faced
with the predicament of losing both; and then he may
be rea?y to take a chance for type~-II when his turn
may ariive on the basis of length of service in pay
range @f Type II and the salary drawn by him at that

time,

36. Learned counsel for the opposite parties
emphasised that the criterion of total length of service
is applied only when all other elements are equal amongst
the persons eligiblé. We are clear in our mind that the
Directorate must find a criterion within the four
y corners applicable to all the employees equally within
‘(/% the appfopriate pay rangé; it cannot be permitted to
| employ a criterién which will apply to only some of the
persons in the pay range and not to others like total
length of service fendered in different capacities. The
Direc@ofate has been adopting the criterion of 'date of

birth'; no one has objected thereto.

37. " The learned counsel for the apolicants in
0.A.343 of 1989, and the iearned counsei for the opposite
party have strenuously urged that the decisiongcontained

\ ) in let%:ée};g dated 22-9/4-10-1979 and 21-3/2-4-83 were
arrive&ééfter J.C.ii. and therefore are binding on the
employees. The learned counsel for the opposite parties
refers toicertain provisions of Chapter IV of

_*1/) P.Muthuswamy's "Establishment and Administration® in this
connection. It is enough to say that the decisions in JCi
cannot be equated to the decisions of the various Fora
under the Industrial Disputes Act because the latter are
statutoryiwhile the former are not, and that no executive
decision, rule or law can over-ride the constitutional

mandate of Articles 14 and 16.

'u@d | ..18/-




A

A

38. _ Another grouhd of challenge to. list
dtd. 471-19832§hat it is unduly long. It contains

|
56 namés and t;Il now allooments only upto Sr.No.19
have béen made. The case of the opposite party is
that iﬁ the absence of ény provision fixing the
number of names to be kept on the list, it can be
of any dimension and it will continue to be in force
till *. exhausted. The contention: sounds so arbit=ary
that it is repugnant to the sense of justice. Normally
lists are prepared in various fields for the number of
existing vacancies:.+ contemplated vacancies in the
two or three yeaés; or sometimeé?ule of thumb is adopted
to prepare a list of existing number of vacancies +
25% thereof . However, in the absence of further
elaboration of the arguments on the point we express
no final opinion except a hope that in future lists

may be prepared of reasonable length,

39. . The last point is whether in the wake of

IVth Pay Commission, the seniority list can be validly
made on the basis of emoluments as on l=7-1987 interms of
‘letters dated. 21-6-88 and 16-3-89. It will be rscalled that
when acti@n was taken to implement IIIrd Pay Commission's
- recommendations the date of eligibility was teken

1=1<1973 being the date on which the revised scales

of pay weﬁe enforced, The date of enforcement of the

scales recommended by the IVth Pay Commission was l=1-1986,
If action in conseguence.of IIIrd Pay Commission's
recomnended scales could be taken as late as 1979 with
effect from 1-1-1973,it is difficult to see why

in eonsequence of the scales recommended by the IVth

Pay Commission the date of eligibility should also not

be 1-1-1986 when those scales were enforced. There has

2 | | | .19/~
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to be some consistency in the:.exXecutive :acts of the State. The

fact that on l—l—l97§;flat rate system was'adopted
instead of pay percentage svstem for recovery of rent
from the allottes is not material for the purposes of
fixing the date of eligibility. The date of 1-7-1987
could only be a date for the convenience of mathematics
and not on any princible. It will be appreciated that
after the enforcement of the IVth Pay Commisségggs
scales from 1-1-1986 some increments must havé4?arned
by persons by 1-1-1987”and therefore the emoluments on
1-7-1987 may not have been the same as on 1-1-~1986.

In view of the accepted qriteribn of detérmining
eligibility on the date‘of an émployee arriving at

the minimum of pay range there seems t0 be no reason
why the employee must wait till 1-7<1987 for fixation
of his eligibility. The appropriate. date according

to history and the accepted principle should be
1-1-1986, We should hold therefore that the provisions

of letters dtd. 21.6.88 and 16.3.89 in so far as they fix

the: date of 1-7-1987 as the date of relevant emoluments

for determining eligibilitx are invalid.

40. These are all the points in these cases.

The question is what should be the relief and our

final orders ? we have found that the decision contained
in letters dtd. 22-9/4-10-79 ~.as continued in subsequent
letters dtd. 26/28-6~82, 31-3/2-4~-83 that in cases of
common date of eligibilify total length of regular
service shall be the basis of the seniority is illegal.
Since the seniority list dtd. 4-1~88 was prepared on

that basis it must be held to be illegal. But the perties
admit that persons from sr.No.l to 19 of that list

have already been given allotment. It will be too harsh
to revoke their allotment ofders and ask them to

quit the quarters. Hence while this list may be quashed

the allotment made to persons at Sr.No.l to 19 may not g
¢ e

as ol win
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and 16{3.89 that the new seniority list on the basis. of
pay raAges as revised after the recommendations of the
IVth Pa? Commission be prepared with reference to 1=-7-1987
as date of eligibility is illegal; in its place the
approprﬁate date ought to be 1=1-1986. A new seniority

list should be required to be prepared.

41, ' e may mention that the change of policy of

seniority as reflected in various letters from time.to

~time has been described mostly as "modifications™ or

"clarifications”; there are hardly any which totally
"supersede®™ the earlier criteria. The upshot is that’
illegality is attached only to criterion of seniority
to the limited extent indicated in this judgment, and
for that limited illegality it is not necessary to
quash any of the letters wholly, Having regard to the
well established rule of "severability" of repugnant
provisions from the rest, and the principle of
"reading'down™ it will be enough to ignore the illegal
portions and give effect to the valid portions: see the
cases of}All Saints High School v. Govt. of Andhra
Pradesh,1980 SC 1042(para 111), and Jagdish Pandey vs.
Chancellor Bihar University,1968 SC 353. The criterion
of eligibility will continue to be the same criterion,
namely tﬁe date on which an employee enters at the
minimum of the pay range, but séniority for purposes

of allotmént must be drawn on the criteria contained

in the letters referred to above after excluding the
criterion of total length of regular service. In other
words the seniority should be fixed on the basis of the
length of service within the relevant pay range. Where
the length of service within the payvrange is equal,

'

seniority{should be fixed on the basis of higher pay.

;
;
!
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In cases of equal seniority despite these factors,
seniority may be fixed on other relevant criteria
which may be applicable equally to all the persons
within;the same pay range as may be determined by the
Directér General of Ordnance Factories; one of such
criteria adopted in the past including the impugned
list d;ted 4=1~1988 is the date of priority én date of
birth.. "

42, ' In view of what we have stated above both
the applications are disposed of with the direction
that the seniority list dtd. 4-1-1988 is quashed but
the allotment already made in favour of persons at

Sr.No.l to 19 shall not be disturbed. The opposite

party;shall prepare a fresh list of allotment of quarters

in the light of the observations made in the body of

this judgment,-particularly those contained in paras

40 and 41. The allotment list shall be finalised within

a period of one month from the date of receipt of a

copy Qf this judgment and thereafter orders of allotment

shall be issued to the apvropriate emonloyees.

43, Parties'shall bear their costs of these

applic¢ations.

. LWMI\_ 9’5_535‘
(MY .ER IO@ (KAZLESHWAR NATH)
Member(A) Vice~Chairman.
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