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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

KBW*BOMBAY BENCH

O.A. N0.780/89

TA No. 198
DATE oF pEcision 2=~ -77
Smt. K. S. Joshi ___ Petitioner .
Shri V. B. Rairkar ‘ Advocate for the Petitioner (8)
Versus . -
Union of India & Others Respondent
Shri P. M. Pradhan Advocate for the Respondent (s)
CORAM

The Hon’ble Mr- M. R. Kolhatkar, Member (A)

The Hon’ble Mx Smt. Lakshmi Swaminathan, Member (J)

1. Whether Reporters of local papers may be allowed to see the Judgement ? X
2. To be referred to the Reporter or not ? v
3. Whether their Lordships wish to see the fair copy of the Judgement ? x

- 4. Whether in needs to be circulated to other Benches of the Tribunal ? X

Mk legtor
(M. R. Kolhatkar)
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CENTRAL ADMINISTRATIVE TRIBUNAL
BOMBAY BENGH

0.A. No, 780/89

Smt., Ks Seo Joshi

C. S. No, 298,

Kasaba Peth,

PUNE esee Applicant

Vs.

1. Union of India,

through General Manager,
Ministry of Communication,
New Delhi.

2. General Manager,
Telephones,
Pune +ss+ Respondents

CORAM : Hon'ble Shri M. R. Kolhatkar, Member (A)

Hon'ble Smt. Lakshmi Swaminathan, Member (J)

Appearance

Shri V. B. Rairkar, counsel
for the applicant.

Shri PJ M. Pradhan, counsel

- for the Respondents.

 JUDGMENT | Date : 12- 477

{Per : Hon'ble Shri M. R. Kolhatkar, Member (A) {

1, The Applicant who started her service

from 26.,8.1968 as a telephone operator was at the

relevant time working as Off ice Assistant in the

Of f ice of General Manager Telephones, Pune. She

 was chargesheeted under Rule 14 of CCS (CCA) Rules

1965 on 13,5.,1986 on two charges.

(1) Frequent and abrapt absence for 114 days
during the period 11.3.1985 to 8.10,1985,

(2) Unauthorized absence from:duty between

. s a
6,11,1985 to 4,.4,1986 for/total of 47 days.

Af ter the enquiry, the punishment of Compulsory

‘retirement was imposed on her by the Assistant General
: Manager (Telephone) Pune by fis order dated 7,1.1987

~vide Annexure IV. Her appeal against the order was

re jected by the Appellate authority Deputy General
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Manager (Telephone) Pune on 23.2.1987 and her revision
application to the General Manager was also rejected
, , .

on 17.6.1987, The;e‘latter two orders are not on
record. The applicant has challenged theée orders

as being illegal, Acgording to hef, She suffered
from backache which is a professional hazardlof a

folephone operater and she has been victimized. The

= Application was filed on 6.10.1989,

2, The Respondents have resisted the application
firstly on the ground of limitation. The applicant
appeargi?‘have filed a separate application for
condonation of delay (not found on record). The
reason given ié that the Applicant had initially
filed a.civil.suit under wrong legal advice which

caused delay.';We are not inclined to reject the OA.

at this stage on grounds fef) limitation and have

proceeded to hear the matter on merit.

3. . The Respondents have contended thaﬁ the
¢ Applicanf was ﬁn the habit of remaining absent ffom
duty frequently and abruptly for one reason 0¥« -
l“ another. In tjhe period from 11.3.1985 to 8,1021985
) she absented herself from duty for a total of 114
days on 15 occasions of which 10 were on medical
grounds and 5 onther grounds. Out of these spells a
total of 35 days wes her irregular absence which was
treated as "@ies non". Moreover, the plea that she
suf fered from backache because of previous work as
telephone operator is also not berne out from record -

because only one out of several medical certificates
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mentions the;e grounds, It is further stated that
alth?bugh she was required to send a lgave application
along with medical certif icate within 24 hours of
commencement of leave, in the period ffom 6.,11,1985
to 1,4.1986, on 10 occasions, she had proceeded on
leave without informing the department and on every

occasion leave application was received much later.

4, " We deal with the contentions &f the Applicant
in order, Firstly, it is arguéd that the Applicant |
has been diécriminated against because there have
been a number ofpidentical cases who have been
retained in active employment and the Applicant has
been,'picked ué'for harsh punishment. The Applicant
hasvnot given any Specifi¢ examples of hostile
discrimination and”we are not inclined to consider
this plea.

is
Se Secondly, it/ argued that the Applicent was

entitled to personal [BE3rimg) at the appellate stage
which was nbﬁggﬂone, {ﬁat over all performance of
the Applicant from inception of her appointment

ought to.have.been taken into consideratién and

there has been a violation of»principles of natural
justice., Responsents' stand is that the Applicant CjP

3 hot entitled to personal hearing under any

’provision of law. We note in this connection that

in the well known case of "Ram Chandra Vs, Union of
India (1986(2) SLR 608) the Supreme Court held that
Appellate authority sitting as a quasi-judicial

authority should dispose of the appeal with
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applicatiqn of mind and that am apportunity
of.personal hearing in a case of dismissal or
removal from service should be given to the
delinﬁuent emblbyee. We note that apart from

the fact that the instant case is not that &f
removal of dismissél, Applicént has not produced
eopy. — of her appeal memo and appgllate order,
We are, therefore, unable to hold that there is

a violation of principles of natural justice on
accound of denial  of persoﬁgi] hearing which the

Applicant requested.

6. o Thirdly,‘tge Applicént argues that the
leave sought by her could have been adjusted in
the normal course towards various kinds of leave

instead of the extreme &jcruel punishment imposed

by the Respondents, On this point;Respondents have

relied on Hariram Vs. Delhi AdministratiGm

0 whi§h waségull Bench case of Prinéipal_Bench,
New Delhi reported in A.T, Pull(gtnch Judgments
Vol. III{£991-93) at Page 133, (OA. 1344/90
decided on 4.8,1993). That was a case in which
a constable @f Délhi Administréti§§3wasEEE@ﬁﬁE@EB
from service on.-Charge of‘ﬁilful & unathorised

absepgefrom duty. It was held thai the latter part

of the order'ccnaﬁﬁinéﬁ’ unauthorised absence by

 granting leave without pay does not absolve the

delinquent from the main charges.
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7o " In our view that case or other cases
cited there in (viz Supreme Gourt Judgment in
State of Madhya Pradesh Vs. Harihar Goéal 1969
SLR 274) do not have’application to the instant
case in the wéy intended by the counsel for
Respondents. Those were cases in which termination
order was juxtaposed with a second order
granting leave for the period of absence. The

“ was _
issue for determinationfwhether the latter order
had the effect of nullifying the termination order
brought about by the first‘order and the reply was

in the negative., In this case, however, leave was

regularized and disciplinary action followed.

8, - We ha&} é4d. considered the case of
"Gujarat Elecfricity Board Vs, Atmaram Sungomal
Poshani® (1989:SSS(L & $)393) which is a well-
known case in which termination on ground of

t

failure to comply with transfer order despite[i)

warnings and consequent absence from duty without

leave or oversay was held valid. That was a case

in which Electricity Board Service Regulation No,
113 %@?1 for interpretation and has no applicability

to the instant case,

9. All the same, we‘do not accept the

contention of the Applicant that it was not open .
to the Department to initiate Departmental action

apart from any action takepto r@gularize leave

under leaQe Rules,

: ' 00609 N
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.10, Lastly, the Applicant has contended that

it appears from the order of the Disciplinary
AUthority that he was consciou$ of the fact that
thevpunishment4was vary seyere but it was so
imposed to set an example to othersfor upholding
office discipliné and curb the tendency of
unauthorized and repdéted absenﬂggiz:]e The
extﬁ§§§:j punishment imposed upon her thus to the
awareness of the punishing authority was
diSprpportionate. In short, ReSpondenfs No,2
wanted £o maeke a deterrent example of her in ordef
that other employees should take a ldﬁ%ﬁgkherefrom.
At the argument stage, the Applicant relied on

the case of"Bhagat Ram Vs. State of Himachal

, . : in
Pradesh (1983(2)SCC 442)." That was (&) case/which

‘the Hon'ble Supreme Court held that since the

Appellant; was not afforded a reasonable apportunity

“to defgné himself , accordingly, the enquiry and

consequential order of removal from service are

vitiated. However, instead of remanding the case,

the Hon'ble Supreme Court proceeded to dispose of
the case, While the facts are different, the
Applicant relies gn the following observations of

the Hon'ble Supreme Court:

® It is equally true that the penalty
impose@".{:] must be commensurate with

the gravity of the misconduct and that
any penalty disproportionate to the
gravity of the misconduct would be
violative of Art. 14 of the Constitution.
Keeping in view the nature of misconduct,
gravity of charge and no consequential
loss, a penalty of witholding his>)
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increments with future effect will meet
the ends’of justice". |

We afe aware of the observatiéns of the Hon'ble Supreme

Court in the subsequent case of "Union of India Vs,

Parmé Nanda" (AIR 1989 SC 1185) where the Hon'ble

Supreme Court defined scope of judicial review with

which Central Administrative Tribunal is entrusted.

It distinguished Bhagat Ram's case as one where

Supreme Court exerC1sed the equltable jurisdiction under
“ hetd

[:] Art 136 an%/that High Court or Tribunal has no

such power or jurisdiction.

11, ~ However, Parmanand has not put an end

to the principle of proportionality of penalfy. In

the Engﬂish case "conns;lé of civil service Unions

Vs, Minister forithe'Civil Service' ¢&984)'3 All ER 935

it has been obsefved that the principle of proportionality

promises.to be the fourth head of grounds on which

~administrative action is subject to judicial review,

,the first three being¥illegality® "irrationlity"and

®orocedural impm@priety". We have sqgéral jdﬁ%ﬁents
of the Honfble Supreme Gourt in which the principle

of proportionality of penalty or the duty €@ act

justly pwhille imposing penalty has beén recognised,
These are:

a) Union of India Vs, Tulsiram Patel
(AIR 1985 SC 1416)

'b) - Shankar Das Vs, Union of India

(AIR 1985 SC 772)

c) Ran31t Slngh Thakur Vs. Union of Indla
| (AIR 1987 5C 2286)

d) Sardar Singh Vs. Union of India
(AIR 1992 SC 417) ..8..
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12, To clinch the matter, let us quote the
relevant portion of order vide para 8 Annexure IV
(Page 26).

* I am, therefore, of the opinion that
very sewere penalty should be imposed on
the accused official Smt., K.S5. Joshi,

OA, to set an example to others for up=-
holding office discipline and curbing

the tendency of unauthorised and repeated
absenteeism amongst Government Servants
which makes office work to suffer and
‘proves detrimental to public interest.®

(Para 9 imposes the penalty of compulsory retirement)

13, Even ih Parmanand, the Hon'ble Supreme
Court held that thg Tribunal can interfore with
the penalty-if itig, maléfiggl In our view, the
penalty’of coﬁpu}éory retirement imposed on the

delinquent was not opn the basis of provéd charges

~ but was actuated by extraneous considerations andq¥’
. . . »

such was not only disproportionate but outside the

paragégjzg)of Parmanand. At the same time, we are

\not@ inclined EB‘ourselvés to s@Estiiﬁie[] another

panalty but would like to leave the matter to the

Departmental authorities. We, therefore, dispose

of the matter by passing the following order,

14, The Application is partly allowed, Paras
8 and 9 of the order of the DisplingdAuthority dated
7.1.1987 are set aside. Consequently, Respondents
are directed to reinstate the Applicant in service

and allow her to work in her pré%ﬁous position as

0090'
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O.A. or in any eqivalént position . The finding
of guilt recorded by D.A. is not interﬂgksaﬁ with

but the D.A. is directed to send a copy of Inquiry

Report to the Applicant with an @pportunity to
A

her to make a representation as to quantum of
penalty. D.A. may pass a fresh order regarding
the quantum of penalty keeping in View our’ |
observations regarding the need to Q§§jfairly

while imposing penalty. The period from the date

 of compulsory retirement till the date of

reinstatement may be decided by the D.A. as per
Rules at the time of passing the order regarding

penalty. No order as to costs.

/;wg 2. _— @ fo lhatbon

(Lakshmi Swaminathan) ~  (M.R.Kolhatkar)
Member (J) | Member (A)



