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DATE OF DECISION __24.4.,1989

. « Shri K.N.Sabhnani Petitioner
Shri S.Natarajan Advocate for the Petitioner(s)
Versusé
another.

Secretary, Atomic Energy,BOmbay % " Respondent s

Shri J.0.0esai for Mr.M.I.Sethna Advocate for the Responacu(s)

€< The Hon’ble Mr. 1.8 [Mujumdar, Member (3J)

The Hon’ble Mr. M,Y.Priolkar, Member (A)

1.
“‘~ 2.
3.
4.

Whether Reporters of local papers may be allowed to see the Judgement? >/Q
To be referred to the Reporter or not? >/Q/ q

N

DS

Whether their Lordshipsv wish to see the fair copy of the J’udgcmeﬁt‘! ﬂjlo

Whether it needs to be circulated to other Benches of the Tribunal? 7\3 0
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BEFORE THE CENTRg;i;;&INISTRATIVE TRIBUNAL ’(

NEW BOMBAY BENCH, NEW BOMBAY 400 614

OA .NO. 254/89

Shri K.N.Sabhnpani
Residing at 41, Union Park

' ST Road, Chembur,

Bombay 400 071. - ee« Applicant
v/5.

1. Secretary,
Deptt. Of Atomlc Energy,
C Py .N .Na rg, BombaY'

2. Union of India
through
Secretary,
Ministry of Perscnnel
and Administrative Reforms, - ,
Central Secretariat, New Delhi. ,.. Respondents

CORAM: Hon'ble Member (J) Shri M.B.Mujumdar
Hon'ble Member (A) Shri M.Y.Priolkar

ORAL JUDGMENT . Dated: 24.4.1989
(PER: M.B.Mujumdar, Member (3J)

Heard Mr. S.Natarajan, learned advocate for the

applicant.

2. The épplicant is working as Scientific OFficer/Engineer‘

(SE) in the Atomic Energy Establishment at Trombay, Bombay,
By order dated 24/26.6.1987 he is placed under suspehsion.
Along with the Memorandum dated 3.8.1988 tuovarticles of
charge are served on him. Though the applicant hasvnot
produced a copy of the charges, the néture of the charges is
mentioned in para 5 of the application, The cﬁarges in
'subétancé appear to be that the applicant in connivance with
his éanior officer and two subordinate Enginesrs recorded
false certificates in respect of 23 uworks executed during
the period from 1984 to 1987 without carrying out the said
works at site. In scpport'of tﬁe charées 238 documents
mentiqned in the list of documents are to:be relied upon.

21 witnesses as mentioned in the list witnesses are to be

examined.,
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3. One Shri R.S.Goel, Commissioner for Departmental
Enquiries, Central Vigilance Commission is appointed as an
Enquiring Authority (ER) while one Shri S.5.Janvadkar, |
Scientific Officer (SE) is appointéd as the Presenting Officer.
Before the commancement of the enquiry, the applicant appliéd
on 31.12;1988 for permitting him to engage & legal practitioner
for défending him., Houwever, that prayer was rejedted by the
Secretary of the Department of Atomic Energy énd that decision
was conveyed to the applicant by letter dated 9.1.1989 by the
Director in the Department of Atomic Energy. If is pointed

out in that letter that the applicant's request was rejected
having regard to the nature of the case and the fact that the
Presenting Officer is not a legal practitionsr. Being dis-satis-

fied with that order, the applicant again represented for

permitting him to engage a legal practitioner. But the

Sécretary again turned doun that request. That position uwas
informed to the applicant by the Director by letter dated
13.2.1989. The applicant's 3rd representation dated 4,3.1989
was also rejected and the abplicant was informed accordingly
by the Director by the lettef dated 3.4.1989., Against that
order the appllcant has filed the present application on

11.4.1989 under Section 19 of the Admlnlstratlve Tribunals Act.,

4, We have just nou_haard Mr. S.Natarajan, the learned
advocate for the épplicant and Mr.J.0D.0esai for Mr.M.I1.Sethna
for the respondents. The relevant provision regarding
appointment of a legal practitioner is to be found in Rule 14
(8) of the Central Civil Services (Classification, Control
and Appeal) Rules, 1965 (briefly, the Rules). ‘Sub=-rule is

as follows 3
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"(8) (a) The Government servant may take the
assistance of any other Government servant posted
in any office either at his headquarters or at the
place where the inquiry is held, to present the case
on his behalf, but may not engage a legal practitioner
for the purpose, unless the Presenting Officer appointed
by the disciplinary authority is a legal practiticner,
or, the disciplinary authority, having regard to the
circumstances of the case, so permits:

Provided that the Government servant may take the
assistance of any other Government servant posted at
any other station, if the inguiry authority having
regard to the circumstances of the case, and for
reasons to be recorded in writing so permits.®

Admittedly, the Presenting Officer is not a legal practitioner.,

" He is an Enginser. Hence, in our view the provisions of the

above sub-rule do not entitle the applicant to have fhe

assistance of a legal practitioner.

5. However, Mr. Natarajan relied on a circular dated
29 ,6,1972 issued by the Director General, Posts & Telegraphs
cited at page 76 of Swamy's 60mpilation of CCS CCA Rules,

1985, The circular is as under ¢

~ Wpssistance of legal practitioner to be decided

on merits of each case. +=< The assistance of a :
legal practitioner should not be refused to the officer
concerned if the Presenting Officer is a legal practitioner.
The rule, housver, vests discretion in the disciplinary
authority to permit assistance of a legal practitioner
having regard to the circumstances, that such assistance

is justified. No orders exist laying doun guidelines to

to the disciplinary authority as teo in what circumstances
such justification may be said to exist. The matter has
been carefully considered and after taking into account

the judgments delivered by some High Courts on this point

it has been decided that the disciplinary authority should
" bear, in each case, such circumstances in mind, as the
status of the Presenting Officer, his experience in this
type of job and the volume and nature of documentary
evidence produced in the case before taking a decision

as to whether or not the services of a legal practitioner
should be made available to the officer concernede. It is
reiterated that the discretion of the disciplinary authority
is vast and it should exercise such discretion in the most
impartial manner on the merits of each case and be guided
solely by the criterion whether the denial of assistance

of a legal practitioner is likely to be construed as denial
of reasonable opportunity to the officer concerned to
defend himself." .
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6o Mre. Natara;an laid stress on the fact that the
respondents are relying on 238 documents and 21 witnesses

in support of the charges and hence according to him the
applicant should have been alloued to engage a legal
practiticner. But in our view what the circular quoted above ‘
merely says is that the volume and nature of documentary
evidence should be taken into account while deciding whether

a delinquent should be‘alloued to engage a icgal practitioner,
along with other circumstances. In our view, the other’
circumstances will include the nature of the charge, the
qualifications, status and profession of the Presenting
Ufflcer:lz%he appllcant has not produced a copy of the charge,
nor the respcndents have brought it todayffb our repeated
queries, Mr. Natarajan replied that the nature of the

charge is not relsvant in this case. Ue do not agrée with
him, But apart from this, the nature of the chargciés

found from para 5 of the application itself., The charges
appear to be simple, damely, the applicant in connivance

with his senior officer and twc subordinate Engineers recorded
false certificates in respect of 23 works executed during

the period from 1984 to 1987, without carrying out the said
works at site. In our view the volume of evidence both oral
and documentary is not the only circumstance which has to be
considered while deciding whether the legal practitioner

should be allowed in a departmental proceeding.

7 In this connection, Mr. Natarajan relied on the
judgment of the Madras Bench of this Tribunal in P.Kanni
vs. Superintendent of Past Offices, (1989) 9 Administrative
Tribunals Cases 222. In para 5, the Bench has observed
that when a request is made to engage a legal practitipner,
b & CONSIAQTE —
the dlSClpllnary authorlty is bcund to pass an order as to

whether the request should be allowed by taking into account

the circumstances of. the case,

.. 5/-



Be But by the letter dated 9.1.1989 the applicant's
request for engaging a legal practitioner uwas rejected.

He was informed that the reguest was rejected having regard
to the nature of the case and the fact that the presenting
officer is not a legal practitioner. In our vieuw, the
observations in para 5 of the judgment of the Madras Bench
of the Tribﬁnal on which Mr. Natarajan.has relied do not
indicate that the order passed by the Disciplinary authority
while rejecting the reguest should be either exhaustive or
in the nature of a judément. The reasons-givgn in the

letter dated 9.1.1989, in our vieu, are sufficient and legal.

9. Lastly, Mr. Natarajan rglied on Section 30 of the
— HL&BH:S &£ hao v
Advocates' Act, 1961. Te, Section is luiddasss 'Right of

Advocates to Practise! and it lays douwn inter alia that
subject to_ the provisions of the Act, every Advocate whose
name is entered in the State roll shall be entitled as of
right to practise throughouﬁ the territoties to uhich the

Act extends = (i) in all courts including the Supreme Court,
(ii) before any tribunal or person legally authorised to

take evidence, and (iii) before any other authority or person
before whom such advocate is by or under any law for the

time being in force entitled to practise.

10. Mr. Natarajan submitted that the enguiry officer was
legally authorised to take evidence ahd hence an advocate

has a right to appear before him. But in our vieuw, this
provision will be subject to the provisions of ga;:Lhctg

or Rules by which the tribunal or authority is cé;stituted
and this provision does noﬁ authorises an advocate to appear
before a tribunal or authority irrespective of the provisions

of the Act or the rules by which the Tribunal or authority

is constituted. Moreover, in this case uwe are not concerned
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with the right of an advocate to appear in a departmental
proceedingQ&but uiih the right a Government servant to

sngage an Advocate in a departmental procseding.

11.  In this connection, ue may refer to the judgment of

the Supreme Couftvin Paradip Port Trust v. Their Workmen, A IR
1977 Supreme Court 36. »In that case the Supreme Court uwas
required to consider the‘right of an advocéte té practise
befors an Industrial Tribunal,under Section 30 of the

. Advocates Act 1961, vis-a-vis, Section 36 of the Industrial
Dispute Abt,,1947 which provides for representation cf.a
workman in a proceeding Qnder the Industrial DisputeAAct.
Sub=section (2) of that section lays doun that no party to a
dispute shall be entitled to to be represented'by_é legal
practitioner in ény conciliation proceedings under the Act
or in any proceedingé‘before é Court. In para 23 of the
judgmenﬁ, the Supreme Court has pointed out that the
Industrial Dispute Act is a special piece of legislation and
if will prevail over the Advocates Act which is a gensral
piecs 5? legislation with regérd to the appearance of lauyers
before all courts, tribunals and other auythorities. In the
next pafagraph, the Supreme Court has pointed out that the

- to
matter is not be viewed from the point of view of legal

S

practitioners but from that-of the employer and workmen who

are the principal contestants in an industrial dispute under

L the Industrial Dispute Act. The Supreme Court has further

observed that the restriction is upon a party as such and
the occasion to consider the right of the legal practitioner

may not arise. These observations from the judgment of thé: L
— Swppst ouT View in Wo previtong yo\rowwxrxrl\
Supreme CourﬁﬁthUld meet the argument of Mr. Natarajan before

us.

L\\___/I,////////’- | . 7/=-
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Th .
12, i;NE.K.Sunder vs. Union of India, ATR 1988 (2) CAT 370
ue haéﬂpermitted the applicant to engage a legal practitioner
in the departmental proceedings initiated against him by
setting aside. the disciplinary authority's decision by which
the reguest was rejected; We relied on a Circular'dated
25.11.1985 which read as follouws : "It has nou been decided -
that in rare casesluhere, on behalf of ths disciplinary
authority, the case present by 2 Prbsecution Officer of ﬁhe
C.8.1, or a Government Lauw GfFice}such as Legal Advisor/Junior
Legal Advisor, the disciplinary authority may allow the
delinguent Railuéy Servant also be corresponding represented
by a Legal Practitioner." We had also referred to the
judgment of the Supreme Court in Board of Trustees, Port of

Bombay v, Dilip Kumar, A.I.R. 1983 $.C. 109. But the

respondents in that case Filed\in SLP in the Suprems Court
S '

and the Supreme Court a +e disposed

of the appeal by observing as follows &=

"Special leave granted.

The order passed by the Tribunal on the
basis of the circular dated 25.11.85 could not
be sustained. However, on the facts and circum-
stances of this case, that the Rsiluway Adminis-
tration will also keep the Prosecuting Officer
on behalf of the CBI as the Presenting Officer,
the order passed by the Tribunal in respect of
this inquiry is maintained.

The appeal is disposed of accordingly .

13. The correct legal position therefore appears toc be
that the disciplinary authority has to apply his mind,

bearing in mind the circumstances of the case and decide

~whether the delinquent'shbuld be alloued to engage a legal

pfactitioner or not. There is no ddubt that it has a wide

‘discretion but it is neither unfettered nor unjusticiable.

Considering the facts and circumstances of the case, we are

of the vieu that Disciblinary fAuthority has correctly exercised
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the discretion in this case by not allowing the applicant

to engage a legal practitioner. Ué cannot forget that
though allowing a légal practitioner in a_departmental
proceedings has some advantages, the dis-advantages

are many times more. Each case shall have to be decided

on its merits. In the present case, we do not find that

the discretion is wrongly used by the Disciplinary: Authority

and hence we reject the application summarily under Section

19 (3) of the Administrative Tribunals Act, with no orders

as to costs.

e

(m.Y.Priolkar) | K"’&/,B4Mﬁfamdar)
Membar (A) ‘ Member (J)



