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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
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! | 0.A. No. 274/89 198
f
‘ .
DATE OF DECISION __ 54 o_3j991 _
PANDHRRINATH MAHADEQO AND 26 ors, Pet_itioner
o ' GeS.WALIA . . ' Advocate for the Petitioneris)
4 | o - Versus
UNION OF INDIA and others Respondent
VoG REGE, . - Advocate for the Responacin(s)
CORAM :

'Ih?’gon’ble Mr. JUSTICE U,C.SRIVASTAVA, Vice-Chairman

N _
The Hon’ble Mr. M.T.PRIOLKAR, MEMBER (A)

1. Whether Reporters of local papers may be allowed to see the Judgement? 71,

2. To be referred to the Reporter or not? e
* 3. Whether their Lordships wish to see the fair ccpy cf the Judgement?

4. Whether it needs to be circulated to other Benches of the Tribunal?.‘fr g
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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL (:339
’ , BOMBAY BENCH , BOMBAY.

ORIGINAL APPLICATION NO.274/89,

1. Pandharinath Mahadeo & 26 Others
C/0. G.S« Walia, Advocate High Court,
89/10, Western Railway Employees’
Colony, Matunga Road,
BOMBAY - 400 019, .+ Applicants.

V/s.

1. Union of India,.through
General Manager,
Central Railway,

BOMBAY - 400 001.

2. Chief Workshop Manager,
Central Railway,
Workshop at Matunga,
BOMBAY - 400 019.

& 26‘0thers. ) ' .+ Respondentse.

CORAM : Hon'ble Shri Justice U.C. Srivastava, Vice Chairman.
Hon'ble Shri M.Y. Priolkar, Member (A).

—

*

Appearangesgé=-

Mr.G.S. Walia, Advocgte

for the applicants.

Mr.V.G. Rege, Advocate
for the Respondents.

JUDGMENT o | patsps 24 ~G-F)

X PER % Hon'ble Shri U.C. Srivastava, Vice Chairman X

A

. ' \/
The applicants 27 in numbers 3&sb started their
’ w

'service in Railways as Khalasi and at the time of filing of

L

the application were working at Matunga Workshop as High

Skilled Grade I after getting interveniing promotions as
. . . w

Skilled and theréafter High Skilled Grade 11 have approached
the Tribunal for guashing and setting aside the orders dated

11.1.1989 and for declaration that they are entitled to

d
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continua as High Skilled Grade I with all conseqcential
benefits in respect of.back wages'seniority, promotions,
increments etce The two ofcers in respect of which prayer
for quashing has been made are.sanction for reversion of
appiicants to their.substahtive'post of Highly Skilled .
Grade II and the order by which opposite parties 3 to 28
have been promoted to the post of High Skilled Grade 1 |

posts,hitherto-occupiedjby the applicants. a

2. " The applicants have stated that thesé posts are

non~selection post and seniority on promotion on these post

is regglated by para 320 of Indian Railﬁay‘Establishment
Manual. The said paragraph -provides that promotion shall be
on the basls of seniority cum suitabilit §#Z§L3udged by oral |
and/or written test or departmental examlnation or trade

test as cons;dered necessary and the record of service except
in cases of appointment agalnst short termfvacancy not
exceeding two.moﬁths and in no case beyondutour montﬂ which

would not give railway servants any advaﬁtage if this

. appointment. Employee qualifying in earlier test and is

promoted to non fortuitous vacancy and is reverted thereafter"

would rank senior to all others. in the subsequent test.

Seniority test of non-selectlon pOSt in the channel of

.various categories coambined senlority list of employees

passing suitability test based on the length of service in

¢omparable sérvice without disturbing the interse seniority

of staff beloncxng to same category. Although earlier'the
respondents 3 to 28 were senior to the applicants but.

applicants were,promoted as High Skilled Grade II and the

...3... ’
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High Skilled CGrade 1 as they had passed the trade tes%?&hich' .

Cele274/88,

the respbndents did ﬁot‘show theif willingness to'appegr for:
the tfgae ?est that is why they were not promoted. 7he .
respondents Were,prohoted as High 8killed Gfade I vide order
dated 11+1.1989 after they passed the trade tést that is;f%?ﬁ
WO years‘aﬁter passing of tést and promo%ién 6f}the |
applicants. However.bénefit of fixation. of pa§ was given to
the appliéantS'and Respondents from 1.1.1984. It is only.
Fhat_applicaﬁts received their pay packet with reduced.

amount on 12.2.,1989 on enquiry they could learn that without

iapppising any thing regarding it and hearing them they have

been reverted unilatérally after fe&’years'of working whigh’
order were never served uﬁon them. ' |
3. The proﬁotion order of respondents indicate that
the same was‘in accoféancé with'Rai}way Board's lettgr dated
10,7.1985, The said circular provided that except-for the
category of ESM‘s all their skilled categorles the distribution
ratlon is tofbe-rev; sed as 30% 35835 lnstead of exxstlng one
viz. 20.25,55. In the category of ESM's rev1sed dl stribution
of HSK Gr.I, HSK Gr.II and Skilled categories are %o be in. )

the ratio of 50-30-20. It also provided that the benefit of

_retrospective flxation from 1.1 1984 and current payment from
{

1.7.1985 will not be appllcable to thoge enployees who were
promoted against wvacancies exiuting on the date of
restructurlng/reclaSSLficatlon and they will be granted

benefits from the date of promotion itself.

4e ' The respondent nos. 1 and 2 have filed a written
statement opposing the claim of the applicants praying for

...4..
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' dismissal of the application alléging concealment as well as

misrepresentation and misreading of Boards letter dated

110,7.1985 which is for fixation of pay and not for the

purpose of seniority.

5. It has been stated by them that non passing of

’

trade test by respondent is of no relevance in the peculiar
. ' . :
circumstances in the case and further seniority is not to be

determined in accordance with para 320 read with para 212 of

' Indian Railway Establishment Manual.

6. "It has been stated that after initial appointment

" of Khalasi option is given to®choose particular shops and/or

trades. There are 7 such shops/trades divided in sub shop/
sub trades. From Khalasi one advances to the post of semi

skilléd after passing trade test of particular sub trade and

 further advancement in said trade and no one can chanpge over

to any other sub tradé. These persons are required to.appear
in the trade test in partlcular ‘shop and from the date of
pa351ng of trade test in particular sub trade as per choic¢e of
employee seniority is fixed. In the year 1982 upgradation
with retrospective effect viz. from 1978 was made and as such
it became essentialﬁ necessary and review all the appointments
made fram 1.8.1978 to the date of implementation of order of
upgradation on such recasting senior persons who did not
appear in trade test_and were- not promoted are to be treated
as seniorg. Regarding classification it has been said that
certain percentage of posts of Khélaé}s. Strikers, Furnaceman,
Power Hammer Operators, Power Press Operators, Machineman

i(anithy) which were unskilled and semi skilled were

...5..
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reclasslfled as semi skllled and skllled categories that is ;_f

w upgraded as mentloned above. Slmllarly 1n 1985-86 there was

‘1,restractur1ng of cadres of the Matunga Workshop in vmew of the

| orders 1ssued by Rallway Board vide’ 1etters dated 4. 4. 1984 and
y F‘I Lo 10 7 1985 and though the,restructurlng was done ln 1986 but it
. was made effectlve from 1. 1 1984.' In the matter of maklng

N app01ntments to these upgraded posts as'a result of )

restructuring the normal method of apporntment was given abo-—

tby and in the matter of flrst the requlrement of paSSLng trade

.test was dlspensed w1th and app01ntment was made on the ba51s
. . N

Iof senlorlty cum su1tab111ty.. But the next stage of promotlon _

: Lwas to be made 1n accordance w1th classlflcatlon selectlon or

non-selectxon as the case may be. 'After 1.8.1978" a. category

T Cazmeva Codoteses

de51gnated as Ba51c Tradesman (herelnafter known as BTM) As .
A

certaln categorles were upgraded as skllled 1t -was- considered

.'necessary to make a prov1s10n in between caores of unskllled

_,"and sklllPd category for persons who want to’ go to skllled
1 . . | -H’)od‘w
B -lcategory s sneh this . néw category of BTM came with exxstence.

L}

| .
- The promotlon whlch were effected before recelpt of order 1

'ldated{13 «11. 1982 reclassifylng pOSts w1th retrospect;ve effect
"3‘7— © . vize- 1. 8 1978 and also before recelpt of orders dated '

-

a)luu(»v
i4 4 1984 and 10 7 1985 the senlorltykglven w1th effect from

date of promotlon was reeaeeed=and revxewed.andaaaguuszfoend

; : L s -fm;i%coi-—-
- ﬂs a. ﬁesult of same respondents were‘requlred to’ he appointed

w /‘y' .

to the post to whlch they were legally entltled to and 1f

. .o
. neces%ary by ralslng the promotlons already made. .It was/found

that respondents nos. 3 to 28 and appllcants 2 13 20 and21 were

holdano seni. Skllled category w1th ef£ECt from 1 8 1978 without_

. hequ&reng—to undergo);ny tradge test.- Appllcants 2 13,20 21 "'

w! : S . and 25 were not promoted ‘to seml Skllled category tlll 31.7 78 :

: o . 000600_
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and were working in the unskilled category on that date they

became entitled to be promoted to'semi skilled category on
1.8.1978 without undergoing any,test;in.aooordancelwith the
percentage of 60% of post having been upgraded from unskilled
to skilled category. Applicants Nos. 11,12,17,18,24,25,26 and
27 were promoted earlier having passed trade tests for skilled
category in year 1981 and 1982 before issuance of reclassifi-
cation of posts lSSUEd on 13.11.1982 with retrospectlve effect
viz. 1.8.1978, whreh\order did not contain. any prov151on for';‘
protecting the promot}ons already made. All the respondents
and applicants Nos. 2,13,20,21 and 25 have been deemed to
have been promoted to skilled cate gory withxeffect fram
1.8.1978 and as they were holdiné‘post in skilled category on
31.12.1983 they became entitled to restructing upgradatlon

_with effect from 1.1.1984 and as sudh they were treated have

AL
been promoted to'HSK Grade II categories with effect from that

date ignoring the fact respondents have not passed trade tests
and thesgse applicants have passed the said test in 1986. The
respondents also passed the trade test subsequent to thereof
and thus became entitled to promotion with effect from 1.1.84
to the post of HSK Gr.I and such became entitled to fixation |
of their seniority according o date of promotion which |
obvicusly was to result in reﬁersion of the .applicants even
though'they had'pessed the trade test earlier and were also
promoted earlier in the post or HSK Gr.1I and Grade I. The:
respondents have further stated that as Applicants Nos.2,13,
20, 21 and 25 have been promoted w1th effect from the'date as
a“result of_re—examination and so far they are concerned this

application has became infructous though according to them
W2 ngySo s +heey -

'theg even then’ﬁ”%e been piaced ‘below respondents.

L2
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“._h;7. ‘l N Learned connsel-for‘the appl@cants-strongly\
ji*cdntended that'appl;cants were'promotedvaccording to rules
R as5it‘existed'arterjﬁassing trade test they could not have
’h'been reverted and made Junlor as a result of some subsequent
declslon which could not have deprived them of rights already

N accrued to them and 1n any view w1thout g1v1ng them an

T"opport.mm].ty of heaang.

8.';‘: , Prlor to issuance of letter of the year 1985 the*ao
‘besengfrespondents case Rallway Board took certaln decisions
-“ang lssued two 1etters one on 4 4 1984 and other on 24. 4,1984
_ and that too w1th reference to earher letter dated 13 11. 1982
) which were placed before us. Vlde letter dated 4 4. 1984 the
.‘5Ra11way Board w1th reference to earller letter dated 13.11.82
-m‘dec1ded that percéntagé?dlstrlbutlon of Skilled post of
“ artlsans in nghly Skilled Grade I, High Skilled Grade IT
.and Skilled Grad%?fﬁ&ihe ratlo of 20 25:55 as prov1ded 1n
' Board's letter dated 24 8. 19585be extended to the categories
' { f . of .gemi skllled trades mentioned in Board's letter dated
4 'g13 11.1982 whlch have been reclassified w1th certain |
‘.lstinulations. It prov1ded that the addltlonal number of - hlqher3
‘grade posts in the nghly Skllled Grade 1 and nghly Skilled
fGrade i1 Wthh become avallable should be: dlstrlbuted in the
" A:.;-; coonate ttrades Wthh were in existence prlor to-issue of
tBoard's order dated 13.11. 1982 and whlchconstitutes the
-prescrlbed channel of promotlon to the semi Skllled trades
ﬂ'reclaSSLfied ln terms of lnstructlons of 13 11.1982. In the
.other letter dated 24, 4.1984 clrculating Boards other
lde01510n dated . 4 4 1984 the Board prov;ded that for giving the

‘benefit'of promotxon against Highly Skilled Grade II and I

.O.8’C'
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posts upgraded under -these orders the staff are required to

pass ;mescrlbed test (emphas&s supplied) in the relevant

trade. .The addltlonal posts in Highly Skilled Grade 11 and

) admissible as a result of implementation of these orders
'shouidhbe diStributed in the cognate skilled trade. . The

-eligible staff pronoted agalnst the upgraded posts after

paSSLng the requlslte trade tests are to be allowed proforma
fixation of pay with.effect from 1. 4.1983 and actual payment
from 1.4.1984.- It was further directed that the Boards order

be 1mplemented before 30 6+1984 and report be submltted before

LS

9. . Thus;this’beéame>the settled-position before

iSSuaoce of-lettef dated 10.7.1985 regarding reclassification

' relled on by respondents and.ﬁellef to unskllled and skilled

categorzes whlch apparently is not its subJec€7deals with

pay scale and its retrospectlve effect and pnibrma fixation.

.It also provmdes w1th reference to 1n1t1a1 allotment of

semi skllled grade to unskllled staff to be on the seniority

-cum sultabllxty without SUbJectlng the ellglble staff for

trade test as one time exceptlon. The benefit .of
retrospectlve fixation from 1 1 1984 and current payment from

1.7, 1985 w;ll not be appllcable to those employee who are

ﬁpromoted agalnst vacanc1es ex15t1ng on the date of res

restructurlng/reclasslficatlon.' They will be granted benefits

only from the'date of promotion as per normal rules, 7The

scope of . letter dated 10.7.1985 was limited and it was

concérned with the relief particularly pay scale and

‘modificationin upgradation.or reclassification which had been

done as a result of discussion with the employees Union. It

."9..



-

LSS

kY

A ’,‘ .' . ‘ “ . . - ﬁ .

, ~ Lo=t9 = @ :
o.A.2744§9. S |

did not ‘touch Rules 320 and 212 of. the Railway Establishment

Manual regardlng senlorlty or determlnation of - seniority. It

has not superceded the earlier letter dated 4.4.1964 and

24 4.1964 Whlch made trade test obllgatory or compulsory. 'it
has not stated anythlng regardlng promotlon already given 1n '
accordance with rules or orders partaklng the nature of rules
creatlng certaln rlght to the posts in the promotees._ The

letter dated 10 7 1985 had prospective effect with beneflt ln

» the matter of pay scale and upgradatlon with retrospectlve

effect to the;nextent permitted'in it. It undoubtedly created'

-a one time exception for taking -of trade testffor initial

-

. appointment} Bﬁtlit is scrupnlously silent as'to the seniority

between those who have been promoted after due test and those:
who will be promoteo w1thout test. 'The 1etter dated 4.4. 1984
not having been superceded or res1nded it continues to holo
ground in so far it. prescribes trade test in respect of
Highly Skllled Grade 11 and I pOStS.' The five appllcants

mentioned in the wrltten reply but an the appllcants had

- passed the trade test and thereafter they were promoted.

They were entltled toloeneflt of Rallway Board's letter dated )
4 4 1984 and the heneflt Whlch had accrued to them could not
have been taken away by a second circular or dlfferent subgect
collaterally or incmdent&v touching this subJect and that too

w1thout hearlng the affected person. The order revertlno the

agpllcants on the grouna of pronotlon of respondents is not

——

supportable by law .as the appllcants were promoted in -

——y

T T .

<:accordancse w1th law.' Restructurlng/reclasslflcatlon can be

to their beneélt but cannot take away rights and beneflts

.already accrued without any statutory sanctlon or executive

sanctlon hav1ng ‘the same force which - too is wanting

. .‘.’.100.
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in this case. Accordingly the order reverting the applicants

being illegal cannot be sustained. So far as respondents are

o
concerned who passed the trade test subsecuently in view of

- —— =
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restructurnng_ and ‘one time exception undoubtedly could get

initial promotion without trade test but so far as seniority

-

is concerned they woulé rapk below. In the matter of higher

post seleétionlor non selection thénormal rules of promotion

would prevail. The seniority in 1n1t1a1 promotlon and

subscqnentrg promotion is to be decided in accordéance W1th éara
320 of the Rallway Establishment Manual. Accordingly the
applicationis allowea to the extent that the reversion order
dateo 11. 1 1989 is quashed and set aside and applicants would

be deemed po be senior to respondents in initial post and

‘seniority in that category and the higher éategories will be

fixed in aecordadce'wifh para 320 of the Railway Establishment
Manual. 'Let it be done within 3 months of the date of

eommunicatiqn of this order. There will be no order as to

costse.
-(‘
B A Q/_ ‘A .
( M.Y. PRIOLKAR ) e ( "U.C. SRIVASTAVA )

MEMBER(A) . ‘ : VI CE CHAIRMAN.



