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BEFORE THE CENTRAL ADMINISTRATIVE TRISUNAL
NEW _BOMBAY BENCH

0.A.926/89

Vasant Waman Pradhan,

Flat No,406,

Shalaka

Maharshi Karve Road,

Bombay - 400 O21. .+ Applicant

VS.

1. State of Maharashtra
through :
Chief Secretary,
General Administration Department,
5th Floor,
Mantralaya,,
Bombay - 400 032.

H

2, Union of India
through
Secretary, ot
Ministry of Home Affalrs,
New Delhi ‘ -

and 23 others. - : .. Respondents

Coram: Hon'ble Member(J)ShriiD.Surya Rao
Hon'ble Member(A)Shri M,Y.Priolkar

Appearances:

1, Mr.G.,K.Masand
Advocate for the
Applicant.

2. Mr.M.I.Sethna

Counsel for the

Respondents, 1o § .
JUDGMENT: | Date: 26 -1i— (490 ,
(Per D, Surya Rao,Member(J)Q

The applicant herein is a senior I.P.S.
officer of the Maharashtra Cadre ih the rank of

Deputy Inspector General of Police —'Level I, He is

aggrieved by the order of the State Government

No.I.P.S.3187/3/3368-POL-I dated 3.12.1988 informing
him that the Govt. had decided not to promote him to
the post of Spécial I.G.P, since the Establishment

Board(Screeﬁing Committee ). had found that the applicant
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did not achieve the minimum gradation of B+
(pdsitively good Jrequired for promotion to this
post. Before dealing with the contentions raised
herein}it would be necessary to refer to certain
factuai-aspects)as is.confained in the records
produéed and the material papers filed herein.
Earlier to the filing of the present application
the applicant had filed W.P.623/1985 before the
High Court of'Bombay.assailing the actiqn of the
Govt. of Maharashtra in not promoting himvto the
post of D,I.G. Level-i(Which post he is now occupying§
with effect from 1983) and his consequent non-promotion
as Special Inspector General of Police with effect
from November,1984. The applicant's name came up
for consideration along with other eligible I.P.S.
officers in November,1984 for these two posts before
an Establishment Board consfitqtgd for this purpose,
by the Govt. of Maharashtra in accordance with the
guidelines issued by the Govt. of India. The
applicant's confidential reports upto 1983-84 were
considéréd on 6-11-84 and after such consideration
he was not fpund fit for promotion even to the posf
of D.I.G,Level-I. Since promotion to Special I.G.P
is from D,I.G.Level=I/Additional I.G.F, he was not
at éll.considered by the Establishﬁent»Board for the
higher post of Spécial i.G.P at that time. At the
time when the Béard_met on 6-11-84 there were certain
adverse remarks recorded in his C.R. for the period

1-10-81 to 31-3-82 which had not been communicated
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to him as well as certain adverse remarks for the
period 1-4-83 to 31-3-84 which were communicated
to the applicant only on 5=3-1985 i.e. after the

meeting of the Establishment Board on 6.11.84. The

'plea of the applicant before the High Court of Bombay

.in W,.P.623/85 was- that he had made a representation

against the adverse reﬁarks for 1983-84, that no
action was taken thereon, thafathe adverse remarks
should be quashed and that he must be given promotion
as D,I1.G. Level I and thereafter as Special I.G.P.
During the‘pendency of the Writ Petition the adverse
femarks for 1983-84 were partly expunged by Govt.
themselves.ln view ther%fg:;/a learned Single Judge
of the Bombay High Court ordered on 6-5-1985, by way
of interim directions)that the State Government
should consider the case of the applicant for the
promotions. Thereafter the Establishment Board met
on 21=-5-1985 and after perusing the applicant's
A.C,Rs upto the yzar 1983-84, reconsidered the
decision taken on 6-11-84 and found the applicant
was fit for promotion to the post of D.I.G.Level I
but not fit for further promotion to the post of
Special I.G.P. At the meeting held on 21.5.85 the
fitness of the applicant alone for promotion was
taken up by the Board and no comparétive assessment
was done vis-a-vis the applicant and other officers

who had come up for consideration on 6-11-84.

QV/// | | ..4/-
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Pursuant to further d?rections of the High Court
dtd. 4=-4-1986 the Board again met on 29-4-1986 and |
a comparfitive assessment was made of the applicant
and other officers who were considered for promotion
on 6=11-1984 and the applicant was graded as B. Two
of his seniors S/Shri S.P.Singh and A M.Mistry were
graded as A and B+ while three of his juniors ‘
S/Shri V.K.Saraf ,R.Balakrishnan and D.Ramachandran
were graded as A,A-‘and A respectively. The Board
held that an officer to be eligible for promotion
to0 the grade of Spe&ial I.G. should get a grading

of B+(Positively good) and since the applicant did

not get this grading he is not fit for promotion.

,Théteafter W.P.623/85 was transferred to this

Tribunal under Section 29 of the Administrative
Tribunals Act,1985,re~numbered as Transfer Appli-

cation 397/1987 and disposed of on 6-4-1988. The

Tribunal noted that for the year 1981-82 the Reporting

Officer S.K.Chaturvedi wrote a very good report
about the applicant but the reviewing authority
the then Home Secretary B.K.Chowgule had stated &S

followsi=

"I do not agree with the report of
the Reporting Officer. He did not
impress me as an active officer.

I would rate him as just an average
officer. Not yet fit for promotion.”

The Tribunal also noted that for the year 1983-84

the reporting officer had written very good remar ks

o
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but the Reviewing officer(again Shri B.K.Chowgule,
Home Secretary) had made the following remarks which
were communicated i~

"He is an average type of officer.
he will not be of much use to

- Government in most of the assignments
at his level. Work not upto the mark.
His integrity is doubtful as complaints
against him were received about asking
money from subordinates.”

TheETribunal also noted that in the C.R. for 1983-84
theiremarks about the alleged want of integrity had
bee% expunged my the Govt. itself but the adverse
rem;rks for 1981-82 still remained. After considering
theirival contentions)the Tribunal held that the
advérse remarks for 1981-82 were not communicated and
tha% the case of the applicant for promotion should»be
recénsidered ignoring the adverse remarks for 1981-82.
In regard to the remaining adverse remarks for 1983-84,
viz. the remarks remaining on record after gxpunction
by Govt., itself of the remarks relating to lack of
int;grity)the Tribunal agreed with the counsel for
theéapplicant that they are vague and purely subjective
f
in ﬁature and directed that these remarks should also
be éxpunged. The Tribunai observed that since the
applicant had got a grading of 'B' despite the adverse
L
remarks of 1981-82 and 1983-84,he would necessarily

improve if these remarks are not taken into account,

but left it open to the Establishment Board to determine

o ,
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the aspect about improvement in rating. The Tribunal’

fiﬁally allowed T.,A.397 of 1987)wifh a direction to
th%rrespondentsjto reconvene the Establishment Board,
wiﬁh a view to consider the claimcéfithe-applicant

foﬁ the post of Special I.G. as on 16.11.84 along with

other officers promoted, in accordance with the

directions and observations made in the judgment.

2, - As a result of the direction of the
Triﬁunal dtd. 6.4.1988 the Establishment Boarq again
metion 28,10.,1988., The Establishment Board evaluated
him?ahd again gdve him the grading 'B!, Since he did
not obtain grading of “B+“(poéitively good% which
accérding to the committee is the minimum required
foripromotion to the grade of Special I.G.E)the
commﬁttee declined to recommend him for promotion,

It ié this recommendation of the Bbard which gave rise

to the impugned order of the State Govt. dated

3.12.1988 which is assailed in this application.

3. We have heard the arguments of Mr.G.K,

Masand,learned counsel for the applicant and MoyM.I.

Sethna, Standing Counsel for the State of Maharashtra

for respondents 1 to 5.

4, : Before considering the rival contentions
it would be useful to refer to the rule position in

relation to promotion to posts above the higher scales

¢ | VT/m
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in the IPS for promotion to thesupertime scales of pay
‘ N

of the IPS i.e. to posts of DIG Level-II and above,'fﬁe
relevant rules governing such promotion are the IPS Pay
Rules 1954 (hereinafter referred to as the Pay Rules).
Rule 3(2) (A) of the Pay Rules provides that selection
to the Supertime scales shall be based on merit
with:due regard to seniority. The Ministry of Home
Affairs,Govt.>of India had.also issued guidelines
in letter No.26/20-76-I.P.S. Cell dated 26th August,
1976 as contained in the annexure to the said letter
to-fegulate promotions to the Senior Scale,Selection
Grade and‘Supertime Scale of tﬁe I;P.S. These guidelines
provide for constitution of a Screening Committee,zone
of'consideratioh of officers for promotion to the grade

of D,1.G.,Add1.I.G. and I.G., method of selection and

period of validity of a panel. Under the head "Method

of Selection“, the guidelines provide that Selection

should be based.on merit,with due regard to seniority

as pfovided in Sub Rule 2(A) of Rule 3 of the Pay Rules,
that suitability of officers may be judged by evaluatino
thei; character roll record as a whole and general
assessment ofvtheir wbrk, that reasons for supersession
may be kept on record in the case of 6fficefs not
included in the panel and that a special review may be
doneiin cases where advérse remarks in the C.Rs are
expuﬁged after representation. It would also be useful

to refer to the gradings to be given by the Screening

Committee in evaluating the merit of the officers and

¢ | ..8/-
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the minimum grading which an-officer should secuféi
to become eligible for>promotion. Admittedly the
Pay Rules of 1954 or the guidelines Dtd.26.8,1976
issued by the Govt. of India do not provide for
gradings nor do they'prescribe any minimum grading
which an officer is fequired to secure for promotion.
However, the Maharashtra Government had issued
instructions in the form of fesolutions, prescribing
be B
gradings when selections were toLmade for promotions.
The State Govt. also prescribed a.minimum grading
in respect of certain posts. These resolutions have
been enclosed as Exhibifs P.2 to P.4 to the rejoinder
filéd on behalf of the State Govt. Ex.P.2 is a
resolution of the Govt. of Maharashtra dtd. 28-1-1975
and paragraph 2 ‘thereof lays down that promotion to
posts above Class I should be by strict selection and
that only persons who possess "positive merit" and
W/ .
achievejytangible results should be considered
suitable for promotion irrespactive of seniority.

m«
Paragraph 3 prescribes the same criteria for promotion

p—
to the posts of Heads of Departments.Exzé.isla State
Govt. resoiution dtd. 1-4-1976 which clarifies at
para 3(b) how postive merit is to be determined and
is in the following terms,"For being considered as a
person posséssing positive merit a Government

servant's record should be free from serious blemish

and should show that a person concerned is able,

& | .9/
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not only to discharge efficiently the duties of the
post held by him for the time being, but to shoulder
the duties and responsibilities of a higher post."
P.a—
Exxﬁ is a resolution of the State-Govt. dtd. 7.7.1987
requiring gradings to be given to officers on the
basis of the confidential rolls. The gradings
prescribed are A+{outstanding), A{Very good),A-
(nearing very good), B+{positively good),B(good),
_ D, R
B-(Average Jand C(below average). EXL? is a resolution
dtd. 19.9.77 which replaces para 3(b) of the earlier
resolution Ex.B=3 dtd.l=4-76 in regard to determi-
nation of positive merit and is in the following
terms, " for a Govt. servant to be considered as

possessing positive merit, the overall assessment

of his record should show that he possess positive

qualities like'initiave,difbe, integrity and efficiency

to a noticeably higher degree than-necessary for
discharing efficiently the duties of the post held by
him and also shoulder the responsibilities of a higher
posts The person shoula be clearly fit for promotion
to a ﬁigher post and should not be a borderline case."
The minutes of the proceedings of the Screening
Committee dtd. 28.10.1988 disclose that the committee
consisted of 4members besides the Chief Sééretary.

At this meeting on 28.10.1988 no comparitive assessment
was made yis—afvis the applicant énd the other persons

selected)pursuant to the earlier meeting of the

o . .10/~
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Screening Committee held on 6.11.84.and the applicant
alone was considered and an assessment és to his
fitness was made on a scrutiny of his confidential
rolls for five years 1979-80 to 1983-84. The minutes
disclose that each of the four members of the'committee
gave a grading for each of the five years and then
proceeded to give an overall grading for all the
five years. The Chief Secretary did not independently
give any gradings but on the basis of the gradings
given by the other 4 members gave.an overall grading.
The minutes disclosé that one member gave the
applicant a grading of B+, that three members gave
Ihiwarp B

him a grading of B and on the basis;the Chief Secretary
gave the applicant a grading of B, Since tﬁe'applicant
did not get a minimum grading of B+(positively good)
he was considered not fit to be promoted to the post .

of Special I.G..

5.  Before dealing with the rival contentions
it would be necessary to consider the question of the
right of the applicant to inspection of documents and

the claim of privilege thereté by the respondents. The
applicant had sought production of the minutes of the
Establishment Board meetings held on 21-5-1985, 11~2-1986,
29-4-86, 6-4-1988, minutes relating to the selection

of respondents 6ltou25 and all rule;, regulations,
guidelines, resolutions and other documents prescribing
criteria for selections. The respondents have produced

all the relevant files relating to the minutes of the

* lll/~
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aifEérdnt
ZUmgtinggincluding the minutes of the meetings held

on: 6.11.84 and have made them available to the
Tribunal. They have also produced the relevant
| re;olutions(vide annexures to their rejoinder). The
re%pondents have glso produced the confidential
reports relating to the applicant and thoée juniors
to!him,who have supérseded him as a result of
thg Screening Committe recommendations dated
6.il.84. While doing so the respondents have
claimed privilege and contended that the applicant
Hshduld not'be shovm ieither the minutes or the
coéfidential reports? Applying the Pull.Bench decision
of &he Tiibunal‘in B.N.Rangwani v. Union of India =
| l98é(4)SLJ 684 (CAT); We have over ruled the claims
of brivilege_in regafd to the mihutes-of the meeting
: helé on 28-10-88 whidh are the proceedings impugned
in %hisvapplication. We accordingly showed a copy
of the minqtes and rged RRX read out the gradings
given by the Screeniné Committee members and the

final grading given by the Chief Secretary of B+,
We Have extracted tbe substance of the minutes

of the earlier committee meetirgs to the extent

o—

C o
releyant the paragraph 2 supra to complete the

sequence of events.

6. We will now deal with the various conten-
tions raised on behalf of the applicant by Sri Masand

in sﬁpport of the pleas that the proceedings of the

f =
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Estaﬁlishment Board/Screening Committee dated 28-10-88
and the copsequential impugned order of the State Govern-
ment dated 3-12-1988 are illegal and liable to be

quashed and further that the applican; is entitled to a
direction that he is deemed to have been Selectéd to the
post of Special Inspector General of Police. The first
contention raisedvby Sri Mas;nd is that the proceedings
of the Establishment Board/Committee dated 28-10-1988

and éhe impugned ofder dated 3-12-1988 of the State
Government are liable.ﬁo be set aside and that the
applicant is entiéled to a direction from the Tribunal
thatrthe respondent-State do promote him as Special
I.G.iof Police from the date on which his juniors were
promoted., As alreédy stated earlier at para 4,

Rule 3(2)A of the Pay Rules prescribes that the appoint-
ment in queétion should be based dn merit with due
regaéd to seniority. Paragraph i of Ex.P.2 the resolution
of tﬁe State Government dated 28-1-75 on the other hand
prescribes that promotion should be méde only on the
basis of positive merit irrespective of seniority;

The @inutes of the Establishment Board/Screeniﬁg Committee
disclose that no weightage whatsoever was given to
seniority and that the sole reason for not selecting the -
ppplicant was that cn.an evaluation of his charecter
rolls he was categorised as B (Good) and not B‘+ (Posi-

tively good). The decision of the Screening Committee

o
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in basing the selection on positive merit alone is

thus contrary to Rule 3(2)A of the Pay Rulesgasfeiterated
in thé guidelines of the Government of India dated
26-8-1976, Again the Board/Committee has given né
reasons whatsoe?er as to why the applicant was super-
sededf The guidelines issued by the Gévernment of.
India dated 20-8-1976, require that reasons for super-
session of the applicant ought to have been recorded,
The miputes of the Board/Committee do not contain

any such recorded reasons and consequently the decision
of the Committee is clearly in violation of the
prescribed guidelines, It was contehded by Sri Sethana
on behalf of the respondents;state Government that

the Committee has evaluated the applicant after
scrutiny of his confidential rolls as B (Good) and
Since’the others including the juniors to the‘applicant
selected in November 1984 had been evaluated as

B + (positively good) no further reasons need be
recordea. In our view, this is no answer to the
violatién of the statutory rules and the guidelines
prescribed, The matter ié covered by the observations
of the Supreme Court in AIR 1954 sC 87'(M.L.Ca§oor

Vs. Union of India). That was no doubt a decision
rendered‘in regard to selection of State Civil and
Police Service officers and the selections were to be

done in accordance with the I.A.S,./I.P.S. (Appointment

o
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by Promotion) Regulations 1954, Rule 5(2) of the
regulations as they then stood provided that the selec=list

shall be based on merit and suitability in all respects

’ T\ms ﬁ'/ '
with due regard to seniority. Thds Rule 5(2) was
Rgoin L
similar to Rule 3(2)Aof the Fay Rules, Rule 5(5)

of the Promotion Regulations stated that if it is pro=-
.posed to supersede any‘/mé@mber (of theIState Civil
Service) the Committee shall recofd its reasons for
the supersession, This regulation is smilar to

para (3) (iv) of the guidelines dated 26-8-1976 which
requires that the reasons for supersession may be kept
on the record in the case of Officers who are not included
in the panel, The Supreme Court considered the scope
and effect of Regulations S$(2) and 5(5). In regard
to the prescription as to seniority in Rule 5(2) it
was observed:-

"the }equiréd number has thus to be selected by a
comparisjon of the merits of all the eligible
candidates of each year. But in making this
selection, seniority must play its due role,
Seniority would however be only one of the
several factors affecting assessment of merit
as comparfitive experience in service should be.
There could be a certain number of marks
allotted, for purposes of facilitating evalua-
tion to each year of experience gained in
the service,"

W/
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Again in regard to recording of reasons it was observed

in Capoor's case as follows:-

"In the context of the effect upon the rights of
aggrieved persons as members of a public service
who are entitled to just andreasonable treatment
by reason of protections conferred upon them by
Articles 14 and 16 of the Constitution, which are
available to them throughout their service, it
was incumbent on the Selection Committee to have
stated reasons in a manner which would disclose
how the record ofeach officer superseded stood
in relation to records of others who were to
be preferred, particularly as thisis practically
the only remaining visible safeguard against pos-
sible injustice and arbitrariness in making
selections, If that had been done, facts in
service records of officers considered by the
Selection Committee would have been correlated
to the conclusions reached, Reasons are the links
between the materials on which certain conclu-
sions are based and the actual conclusions.

They disclose how the mind is applied to the
subject matter for a decision whether it is
purely administrative or quasi judicial, They
should reveal a rational nexus between the
facts considered and the conclusions reached,
Only in this way can opindons or decisions
recorded be shown to be manifestly just and
reasonable, We think that it is not enough

to say that preference should be given because
a certain kind of process was gone through by
the selection committee., This is all that the
supposed statement of reasons amounts to.,"

These observations of the Supreme Court are in our view
apposite and give a complete answer to the arguments of
Sri Sethana. The Committee went through a process of

selection and gave gradings which is not based on reason.

The process was gone through and nothing more, ignoring

e . e 4 - 5 - «r..r_r-q- B
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the requirements of Rule 3(2)A of the Pay Rules and the
guidelines of the Government of India dated 28-6-1986.
The proceedings of the Screening Committee dated 28-10-88
and the consequential order of the State Government dated

3-12-1988 are therefore illegal.

7; | It is next contended by Sri Masand that the
BoardVCommittee had acted ;llegally in adopting the
Mahargstra Government éesolutionAEx.P.Z to P.5 annexed
to the rejoinder filed by the State Government. As.
already stated supra, the State Government Resolution
dated 28-1-75 lays down that an officer can be promoted
only if he po;sesses bositive merit' while the Resolution
dated 7-7-87 lays down the gradings which can be given
to an officer, one of which is B + (positively good).
Sri Masand contends that the'Board/Committée has treated
a gréding of B+ as synonymous with positive mérit and.
sincé it did not give the applicaht this grading, it had
held him ineligible for promotion as Special I.G. of
Poliée..He contends that the Pay Rules or the guidelinés
of the Government of India do not provide for a minimum
grading for an officer to be prcmqted to the super time
scalé of Special I.G,. and as‘such,the’appiication of

the State Government resolutions is contrary to_the
formgr. Sri Masand also contends that the adoption of

the State Government's resolutions is violative of the

Tgp_/f
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rights of the I.P.S. Officers of the Maharashtra Cadre
conferred under Article 14 of the Constitution. It is .
conteﬁded that the I.P.S, constitutes an all-India Service
governed by the All-India Services Act 1951 and the
rules‘framed thereunde;, that there have to be uniform
criteria throughout the country for determining the
method of promotion to senior scale posts and that if

each State applies different criteria then that would
amount to discrimination Vis-a-vis officers serving in .
ch.i |

the Statgjin comparision with those serving in another
State. We are unablelto agreé with this latter conten-
tion, For purposes of promotion to the senior time
scale posts the competition is between officers belonging
to a particular state cadre and not inter-se between
officérs belonging to different State cadres, Officers
allotéed to the States and forming a part of the State {
cadre constitute a distinct class in comparison with ‘ ¢
officers of other State cadres thodgh they come up

for appointment through a common selection process,

' Prescfiption of a minimum standard of efficiency for
senior time scale posts_viz. that he must get a minimum
grading of B+ (positively good) cannot, therefore, be
termed violative of the rights of the applicant guaran-
teed under Article 14 of the Constitution. But the
method adopted for evaluating whether he is poéitively
good must not be in violation of the Pay Rules of 1954

and the guidelines dated 26-8-1976, The State Government

resolution Ex.P.2 dated 28-1-75 specifically directs
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selection to be made irrespective of seniority. Hence
if the grading B+ (positively good) is tobe assessed
ignor%ing senioritybéuch a selection would be bad., While
holdihg that it is open to thé-State Government to
prescribe that an officer for selection as Special I.G.
should get a grading of positively good, we are of the
view ﬁhat for assessing such ‘positive merit' seniority
should have also been one of the factors to be taken

_ have heen R—
into 9onsideration and due weight should be given by
the Cbmmittee to seniority. Since the State Govérnment
Resolution directs ignoring seniority, the reéolutions
of the State Government as framed cannot be applied to
selecﬁions to the All India Service, Therefore, the

manner of assessment adopted by the Screening Committee

in coming to the conclusion that the applicanﬁ should

%
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AV

be categorized as 'B' and not 'B+' is liable to be guashed

since the assessment made therefor was contrary to the

Pay Rules or the guidelines,

8. | We will now take up the question whether the
screeﬁing committee proceedings are liable to be struck
down on the ground that the Tribunal's judgment dated
6-4-1988 was not duly implemented. Sri Masand's first
objecéion is that the Screening Commititee was directed
to make a comparative assessment of the applicant and

others including his juniors selected on 6-11-1984,

(y;/
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whereas - thé Committee had on 28;10-1988 considered only
the’case of the applicant individually. It is not denied.
that there were any comparative assessment of the appli-
cant alongwith others. The contentions in reply of

Sri Sethana are two fold; Firstly, that a reading of
the Tribunai's order as a who;e would disclose that it
was not necessary to make a re-evaluation of all the_
officeré and all that the Tribunal intended was a review,
We are unable to agrée with this contention. There

was a specific direction of the Tribunal that the
Establishmenﬁ Board should consider the claim of the
appliﬁant to the post of Special I.G. as on 6-11-1984
alongwith the officers who have been promotéd on the

Beavd R
basis of Establishment, meeting held on that day. This

/_ .
would establish that the intention of the Tribunal is
not for a review of the applicant's individual case
but a comparative assessment, In any event, legal
authority is in sﬁpport of the proposition tﬁat comparative
assessment is a must., Sri Masand has relied on the
decision of the Principal Bench of the Tribunal
reported in 1988(1) S,L.J., (CAT) 273 (Kohli Vs, Union

of India) wherein in reply to the contention that there

is no nead for comparative assessment, it was

o —
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held that:

"this approach to our mind wholly militates
against the very concept of selection on

‘merit® with due regard to seniority as embodied
in Sub-rule (2-A) of Rule 3 of the I.P.S, (Pay)
Rules 1954.

In coming to this conclusion, reliance was plaéedby
the Principal Bench on the observations of the Supreme
Court in 1975 SLJ 150 (SC) (Parvez Quadir Vs. Union of
India) wherein it was held that:

"it is the duty ofthe Special Selection Board

to prepare a list from among the State Forest
Officers and such a list can be prepared in order
of seniority if the respective records of such
officers is considered and the comparative

merit assessed,"”

We would, therefore, reject the contention that a
comparative assessment was not required, Sri Sethana

had alternatively céntended that even if a compa;ative_ i
assessment is required such an assessment was not aecessary
since the applicant did not get a B+ rating. He contends
that only if the applicant received a B+ gating that a
comparative assessment is required, This contention

is.in our view without merit since we have alréady held
that the rating given to the applicant ignoring seniority

is illegal. We would accordingly hold that the

proceedings dated 28-10-1988 of the Screening Committee

N
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(Establishment Board) and the consequential order of

the State Governmenﬁ dated 3-12-1988 are liable to be
set‘aside on the further éround that there was a no
compafative assessment of the applicant alongwith others
seleéted on 6-11-1984 for the post of Special I.G. of

Police,

9. It is then contended by Sri Masand that even
assuming that the Mahafashtra Government regulations

are applicable in making promotions to the senior scale
posts of ﬁhe I.P.S., the apblicant should have been
graded as B+ (posipively good) by the Board/Committee
when it met on 28§-10-1988 and he could not have been

down graded to B (good). The contentions in support

of this argument are two fold., Firstly that the Tribunal
in T.A, 397/87 had observed that with the expunction of
the édverse remarks for 1981-82 and 1983-84, the previous
rating of B given to the applicant will substantially
improve, He contends that this direction of the Tribunal
viz, that thé Board/Committee should consider this

aspect has been ignored and once again the Board/

Committee has arbitrarily graded the applicant as B,

Tave Canhe mp doubl- WL R~

“\./
The Tribunal in T.A, 397/87)had apart from directing the
Board/Commitee to make a comparative assessment, had

also ordered that it is necessary for the latter to

=
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determine the effect of the deletion of the adverse
remarks of 1981-82 and 1983-84 via-a-vis the previous
rating of B (gGod); This is clear from para 10 of the
order of the Tribunal in T.A, 397/87 which is as
under:

"10. Another question that was posed by
Mr.Dada is as to how the applicant who was
found suitable for the promotion to the post
of DIG .Level I with effect from 1983 would
become so bad in the next year that he could
not get similar rating of B+ when he was
considered for the post of Special I,G. This
submission would not be acceptable in each
and every case because an employee who is
very good may, on account of certain strong
intervening circumstances in the next year,
become bad. Similarly, the rating of an
employee may.also improve in the next year,
Mr, Dada, however, contends that once the
adverse remarks of 1981-82 and 1983-84 are
ignored.there would be nothing which would
make a good officer bad., This again is a
matter primarily for the Establishment Board
to consider and it is not necessary to state
that we are quite sure that the Establishment
Board will consider this aspect while taking
a decision in the review meeting to be held in
compliance with this judgment."

From the above it is clear that the Tribunal had proceeddd
on the basis that the applicant would have to be assessed
~ for the post of Dy. Inspector General of Police Level-I

upto 1983 and for the post of Special 1I.G. upto 1984,

that there could be a deterioration in the last year and
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that therefore the rating of B+ fo; D.I.G. level-I will
not automaticélly apply to a promotion ofSpecial I,.G.
As already recorded by us earlier, the Committee which
met on 21-5-1985 considered the suitability of the
applicant for both the posts viz, D.I.G., Level-I and
Special I.G, on the basis of his A,C.Rs. upto 1983-84

and it was not as though he was considered for the former

‘ post on the basis of the A,C.Rs. upto 1983 and for the latter

post upto theyear 1984, This fact was obviously not
brought to the noticé of the Tribunal when it rendered
the decision in T.A.‘ 397/87. However, we are not
revieﬁing the order of the Tribunal and hence we have

to proceed on the basis that the Tribunal did not'itself
wish gr desire to aésess whether the applicant should

be given a grading of B or B+ aﬁd had remitted the
matter to tﬁe Board/Committee to make such aﬁ assessment
afterieschewing the adverse ACRs 6f 1981-82 and 1983-84,

This.was)in any event,the only order which the Tribunal

) .
could have passed at that time in view of the decision
of the Supreme Court in 1988(1) ATLT (SC) 614 (UPSC Vs.
HiranYalal) wherein the Supreme Court considered the
correctpess.of a decision of the Gauhati Bench of the
Tribuﬁél directing grading of an officer as 'Very good'
after;deleting cerfain adverse remarks in the CRs (which

had not been communicated). The Supreme Court while up-

holding the decision that the adverse entries should stand

C—
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deleted had directed that it was for the Selection Committee

to reconsider the effect of the deletion.of the adverse
CRs and directed reconsideration of the seiect-list by

the Committee, Hence éhe decision of the Tfibunal in

TA 397/87 remitting the matter for review of the select-
list was rightly ordered. However, the question s
whether the Board/Committee which met on 28-10-88 reviewed
the case of the applicant in terms of the orders of the
Tribuhal. Sri Sethna for ;he Respondent-State Government

contends that the minutes of the Board/Committee would

' show that it did make such an evaluation, We find on a

perusal of the Board/Committee minutes that all that was
done wés an evaluation ekcluding the aaverse remarks fo;
1981-82‘and 1983-84, It again followed the resolutions
of the State Govtt)that selection should be made on merit
ignoring seniority and held that the applicant should

be graded as B (good).v It is td be noted in this regard
“that despite the total deletion of the adverse remarks
of 1981-82 and 1983-84, the State Government allowed the
remarks of the reviewing authority 'unfit for promotion'

for these two years,to remain in the CRs of the applicant

/
and the éoard/COmmittee did not discuss dr evaluate the
effect of this entry. To compound these irregularities.
the Committee also totally:ignored the observations of
the Tribunal in TA 397/87 that with the deletion of

the adverse remarks for 1981-82 and 1983-84, the previous

grading of the applicant viz, 'B' for the post of

Special I.G. would substantially improve. The Board/

W\/
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Committeé did not consider the effect of deletion of
the adverse entries dé%ite the matter having bé? remanded
to it by the Tribunal to 'consider this apsect while
taking a decision in the review meeting to be held in.
compliance with this judgment"., ‘It is thus clear that
the decision of the Board/Committee to review the
grading to be given to:the applicant as a result of
the decision of the adverse entries has not been done
in terms of the judgment. We will consider separately
the effect of not.complying with these directions of
the Tribunal and non-consideration of the case of the

applicant,

10. It is next conteﬁded by Sri Masand that the
applicant having alreaéy-been assessed a&s B+ (positively
good) at the review committee meeting on 21-5-1985 on
the basis of assessment.df the ACRs upto 1983-84, it was
not open either to that Committee or any other
cqmmitteevto assess him as 'B' (good) on the basis of
the ACRs for the same years., Sri Masand seeks to
contend)that E;gﬁ;lggft%e State Government circulars)
even for the post of D.i.G. Level;ézsan officer could
not be incluééd in the select-list unless he is

declared as having 'positiQe merit', He contends that
standa;d of efficiency viz, ‘positive merit' having

been prescribed for all posts above Class-I it follows

that thisis a common standard applicable to both the

-

P
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posts, DIG Level-I and Special I.G., It is also contended

L

that there is no guideline or instruction requiring a
higher grading than ‘positive merit' for the post of
Special I,G. and that once the applicant had been asses-

\o-dt [ . ‘
sed andL;eached this standard, on the basis of evaluation

)
of his character rolls for the years 1979-80 to
1983-84)it was not open to the Committee which met
on 28-10-1988 to down gradé him or re-assess him to
the Grade-B. The applicant was promoted by the
State Government to the post of-D.I:G. Level-I with
effect from June 1983 déSpite the Board/Committee
which met on 21-5-1985 recommendéng that he should be
promoted from 6-11-1984 the date of meeting of the pre-
vious Board/Committee. In doing so the Committee evaluated
the Character Roll records of the applicant upto the
year a984, Thus, there is no'doubt that for determining
the fitness of the applicant for promotion to the
posts of D.I,G, Level-I and Special I.G., the material
or record on which the ;pplicant was assesséd)was common
and it is not as though the Board/Committee assessed the
applicant for the post of D.I.G, Level-I upto the year
1983 and for the post of Special I.G, ﬁpto the year 084,
There is also no doubt that applying the State Government

resolutions, a grading of B+ (positively good) is a

must for both the posts whether it be DIG Level-I or




¥

-2 -

Special I.G., The question ?ow is whether on the
basis of the same record it is possible to give one
grading f6r the post of D,I,G, Level-I and a different
grading for Special I1.G. For.thispurpose it would be
necessary to refer to the State Government resolutions,
The State Government has by resolution déted 1-4-1970
as modified the resolution dated 7-7-1987 clarified
as to how ‘Positive Merit' is to be determined. The
prese~ined &
latter resolu;ion reguired that to get a grading of
'positive merit', "the overall record of the officer
should show that he possess positive qualities like
initiative, drive, integrity and efficiency to a
noticéably higher degree than necessary for discharging
efficiently the duties of the post held by him and
also shoulder the responsibilities of the hiéher post.
The person should be clarly fit for promotioh to a
highef post and not be a border line case? It isclear
that the above definitiop of positive merit' contemblates
promotion from one grade to the next grade and not
fo; promotion by two grades as in the instant case i.e.
when an officer comes up for consideratioﬁ'for promo-
tién as DIG Level-I he should be found to possess quali-
ties to avnoticeabiy higher degree than .necessary for

discharging the duties of the post of DIG Level-II,

Again when the officer comes up for conéideration for

—
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promotion as Special I.G. of Police, he should be found
to possess qualities to a noticeably higher degree

than necessafy for discharging the duties of the post
of DIé Level-I., The resolution thus appears to contemplate
that an officer should render some qualifying service
in the lower'post and the service rendered in such
lower post would have to be assessed for determining
his fitness for promotion to a higher post. If due to
administrative delays, the officer is not promoted to
the lower post, then he cannotbe ﬁulcted by denying him
promotion to the higher post on the ground that he has
not put in the requisite qualifying service, When the
injustice meted out to him has been rectified and.the
officer is given notional promotion retrospectively, the
notionél service rendered by him will have to be éonsi-
dered as qualifying service. This is clear from the
decision of the Supreme Court in AIR 1977 SC 1868 (3.
Krishnamurthy Vs. General Manager, Southern Railway).
In thag case, the appellant before the Supreme Court
was entitled to promotioﬁ from Wagon Changer to Asst,
Yard Master but for‘no fault of his, the promotion

was not given, He was later given promotion from
10-4-1965 whereas his juniors got further promotion

as Traffic Superintendents from 1-1-1959. The Supreme

o FVA;/,-(, Cv\Puiv\MM' B.,
Court directed that the applicant be given promotionL
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froﬁ 20-12-67 the date of approaching the court, that
he should get the benefit of notional promotion from
1-1-59 to enable him to get higher fixation of pay in
the post of Traffic Inspector from 20-12-67. 'It was
made‘clear that, "for qualifying period, if there is
such a condition‘for promotion, 'his notional service
from 1-1-59 will be considered.” Again in 1972 SLR 579
(K.K.&ogiah Vs. State of Hafyana) a decision rendered
by Puﬁjab and Haryana Hiéh Court and by the Madras
Bench1ofthe Central Administrativé Tribunal in
1987 (3) SLJ 97 (CAT) it has been held that if due to
administrative delays, the promotion of an employee is
delayeﬁ he must be deemed to have wérked against the
posts from the date when the promotion was due.
In theLlatter decision it was also held that on being
given fetrospective prométion, the employee cannot be
denied‘further promotion on the ground of lack of
qualifying service. _Applying thesé decisions, it will

‘ notional
follow ;hat the applicant's retrospective/promotion
 from 19%3 as DIG LevelfI must be tfeated as qualifying
service{for the pos; of Special I.G. qf Police despite
his not baving actually rendered such service between
1983 ahd November 1984 when he camesup for consideration,
If the sérvice :endered by the applicant in the Grade
of DIG.Lével-II is taken into consideration as qualifying

1

service for the purpose of promotion as Special I1.G, of

By
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Police there can be no valid reason why such sefvice
should not be taken into consideration to determine
whether he has positive merit for the purpose of pro-
motion aé Special I.G, of Police, Failure to do so
would amount to denying the applicant his due right
of consideration for no fault of his, In any event,
all the Boards/Committees which met on differént occa-
sions considered the service of the applicant upto
1984, The Board/Committee which met on 21-5-1985 on
such consideration of the C.Rs, upto 1984 found him
fit for the post of D,I.G. Level-I which promotion could
not be gigen to him unless he possessed positive merit,

W+ _ *
buk yet)'founc_i him unfit for promotion to the post of
Special I.G. of Police, Again the Review Board/
Committee which met on 28-10-1988 and reviewed the
applicant's case on the basis of the same C.Rs, graded
him as B (good). These conclusions of the two Boards/
Committees are clearly arbitrary and without any
rational basis. The former is arbitrary since the

lod O—

Board/Committee hawing on the basis of the applicant's
work as DIG Level-II upto 1984 found him fit for
proﬁotion as DIG Level-I but at the same time on the
basis of the same record and work found him unfit

for promotion as Special I.G. of Police. The decision

of the Board/Committee which met on 28-10-1988 and
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sought to classify him only as B (good) is equally arbi-
trary since it did not give any reasons for doing so.
It aiso did.not comply with the directions of the
Tribﬁnal in 0.A, 397/87 as to what would be the effect
of deletion of the adverse C,Rs. of 1981-82 and 1983-84
and whether there would not be any improvemént beyond
the grading of B which the applicant had already
secured despite such adverse remarks, If the resolu-
tions of the State Governmenﬁ had prescribed a higher
qﬁalification than B+ (positivelﬁ good) for posts

above DIG Level-I then there would have been justifi-
cation for any of the Boards/Committees to have held

that the applicant is unfit if he did not obtain such

‘a grading. However, when the assessment is done on

the basis of the applicant's performance as DIG Level-II
when the assessment is on the basis of the ACRs for

one and the same peribdlviz. upto 1984 and when all the
adverse entries have been deleted then there can be

no conceivable justification for grading the appiicant
as B+ (positively good) for prohotion as D.I.G, Level-I
and td grade him only as B (good) for promotion as
Speciél I.G. We would, therefore, hold that the
applicant is deemed to have obtained a grading of

B+ (bésitively good) as on 1-11-1984. We are conscious

that it is not within the province of this Tribunal

91,/
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to determine or give a grading to the applicant but
we arenot doing so, We are only confirming the grading
already given to the applicant by a duly constituted
selection committee aé early as on 21-8-1985, We are
compelled to do so instead of once again remanding
the matter for further review in view of the chequered
history of the case. The applicant was first con-
sidered on 6-11-84 for promotion both to the posts of

| N
D.I.G, Level-I and Special I.G. The Committee which tkim
met)acted illegally in that it took into consideration
uncommunicated adverse remarks of 1981-82 and adverse
remarks of 1983-84 which were questioned in appeal
by the applicant. When the Board/éommittee met again
on 21-5-85 pursuant to the interim directions 6f the
Bombay High Court dated 6-5-1985, it acted illegally
in not making a comparative assessment and it further
aéted arbitrarily in holding that the applicant is fit
for promotion as D,I.G. Level-I but not.fit on the basis

b_/
of the very same record of service as~unfit for the

post of Special I.G. Agaigi when the Board/Committee
met for a third time on 29-4-1986 pursuant to the
orders of the Bombay High Court dated 4-4-1986 it made
a comparative assessment.but this Board/Committee did
not give any reasons for having superseded the
applicant nor did it give due weight for seniority
though it was required to do so under the Pay Rules

of 1984 and the guidelines issued by the Ministry

of Home Affairs. Finally when the Board/Committee met

@ on 28-10-1988, pursuant to the directions of the

oy
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Tribunal dated 6-4-1988 in T.A. 397/87, it committed
several irregularities. This Board/Committee did not
give due weight to seniority nor did it give reasons

for'supérseding the applicant in contravention of

~the Pay Rules and the guidelines of the Central Govern-

ment., The Committee also ignored the‘directions of the
Tribunal that it should make a comparative assessment
and that it should consider whether the expunction

of the adverse remarks for 1981-82 and 1983-84 would
result in a substantial improvement in the applicant's
previous grading of B (good). We think that no purpose
would be served in once again remanding the matter
forvreconsideration by one more Board/Committee since
repeatedly there has been non-application of statutory
rules, guidelines and non-compliance with directions

of courts/the Tribunal)smacking of bureaucratic
obduracg)by the various Boards/Committees by whicﬁ

the case of thg applicant was consideréd. In any event
further review is unnecessary since for thefeasons
given by us supra the applicant has as early as on
21-5-1985 been graded as B+ (positively good) as on
16-11-1984 and such a grading would en;:;; to his

benefit for the purpose of selection as Special I.G.

of Police.



. ¥ P

11. For the reasons given in the preceeding
paragraphs, we direct that the orderof the Government

o,
of Maharashtra No,IPS 3187/3/3368-Pol.1 dated 3-12-88

b

not to promo?é the applicant as Special I.G. of Police)

?' . ' since the Board/Committee had on 28-10-1988 found that
T &
4] - he did not achieve "the minimum grading of B+ (positively
}
B, ) .

) good{)be quashed and set aside. The Respondent State

- ‘

- Government)is directed to promote the applicant as

| S '

- . N Special I.G, of Police from the date his immediate

junior who came up for consideration on 6-11-1984 was
proﬁoted)with all ;onsequential benefits of higher
pay, increments and other service benefits attached
to that post, The application is allowed with
these directions., The parties are directed to bear
their own costs,

. L '. | 44/‘%’% CB»Qrﬁ“C_?,o .

(M.Y.Priolkar) (D.Surya Rao)
Member (Admn) Member (Judl).
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