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‘Shri J. R Sood, ~

Chief Permanent Way Inspector,

‘South Eastern Rallway _ -
Nagpur, = ' ... Applicant.,

V/s. .

A - l, Union of India

) - through the General Manager,
S.E. Railway Garden Reach,-
Calcutta, :

2, Chief Engineer;
S.E. Railway,
Garden Reach,
Calcutta.
\\ S - 3, Senior Divisional Engineer
. : S.E, Railway, , _ o
Nagpur. - - +++. Respondents.’
- CORAM: Hon'ble Shri Justice U.C. Srivaétava,'Vice Chairman,
o Hon'ble Shri P.S. Chaudhuri, Member (A)

Aopearance°
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Apolicant in person,

.. Respondents by Mr. P.N.
A . Chandurkar.‘ ,

JUDGENENT j'v | - Dated=/3_9,/99/_

§ Per Shri P.S. Chaudhuri, Memper (A) |

.
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Thls application under Sectlon 19 of the
, Admlnlstratlve Trlbunals Act, 1985 was filed on
23.3,1989, In itlthe applicant, who was working as
Chief Permanennf Way Inspectqr,.Kamptee,‘Negpur, is
| challenging the:order datedA28.12;1988 by which in
exercise ef‘powers bonferfed by Rule 2046. (k) of the
;ndian‘RailWay Establienment Code, Volume II,.on -
attaining 3d_years,service qualifying for pension
he has been given three months'notice of being

retired from service, He has subsequently also
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challenged the appellaté order thereon dated 6.10.1939.
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2, : The facts necessary for deciding this case
are few, By letter dated 17.9.1956 the applicant was

abpointed as Appgrentice Permanent Way Inspector.

_He joined this post on 6,10.1956, After intermediste

promqtions/pdstihgé he joined his present post
on 8}9.86. By the impugned order dated 28,12.88

the applicant was given three months notice of being

_retired-from service, On 23. l 1989 he submitted a3

representation_against_thls retirement, By letter
dated 6.10.1089 the applicant was informed that the
Re - Review Committee comprising of Chief Track
Engineer(M), Chief‘Freight'Tgaffic Superintendent

(I & S) and Deputy Chief Peréonnel Officer (HQ)
agrﬁed with the decision of the Divisional Review
Gommlttee to retire Rim from serv1ce under the above
mentioned Rule 2046’(k) . . In the meantlme he had

already filed the present spplication seeking

~quashing of the impugned‘order‘dated'28.12.l988.

Thereafter, he also séught the duashing of the order

dated 6.10,1989,

3. . The respondents have oppoéed the épplication
by filing their written statement. We have heard the

applicént in person and Mr, P.N._Cﬁandurka:, le arned

* Counsel for the respondents,

.2

4} " The.- epplicant bases his case on three

Asubmissions. The first is that the 1mpugned order

is not an order simpliciter ordered in the public

interest but has been passed mala fide as &
subterfuge to get around the various diScipliaary

000-300.
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proceedings and investigations pending against the

3

applicant which would have revealed irreqularities
committed by the third respondent. This has been’
denied by the reépondents who submit that the case

of the.apéliCant was referred to a Commiftee known as the
Review Committee, The said Committee after perusal
of’hisAéénual Confidential reborts for the previous

5 years advised and recommended that the applicant

was not fit for further retention in service,
Therééftem,}the appointing'authorify passed the
imougned érdér. Iflis f;ue that there are disciplinary
proceedings pending against the applicant. On the

face of it, the impugned order is an order simpliciter
thch 6asis.no stigma on the appiicant.‘ In view of
the final order that we p:obose passing we do not

say anything more on this submissiony

S5 The applicant's second submission was that
the impugned order was passed by the Senior Divisional

Engineer, whereas the order dated 17.0.1956 by which

‘he was initially appointed was issged_onjbehalf'of the

.’Chief Engineer and that this fact makes the Chief

Engineer-his appcinting~authoiify. A perusal of the

said order dated 17.9.1956 makes it clear that it was

signed and issued by " P.A. to Chief Engihéer " as

‘the appointing authority. It is meérely the copy of

this order thzt was sent to the official under whom
the applicant was posted that was issued on behalf
of the Chief Engineer, But this does not make the
Chief Engineer his appointing authority. The

appointment letter clearly states thet the appointing
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authority is " P,A. to Chief Engineer“. It is the
ggréed position that PA to Chief Engineer is a
Senior Scale Officer andlso is lower in rank than

the Senior Divisional Engineer, who‘is a Junior
Administraﬁive Grade Officer, who signed the impugned
order, -The bthér'limb of the applicant's argiment
on this point was that his promotion to his present
gradeiof Chief Perﬁaneﬁi Nay Inspector in the scale 6f
pay of fs. 840 ~ 1040 (Rs) had been made with the
apprdval of'the Chief Tracﬁ Engineer and so the

Chief Treck Engineéf_should'be deemed to be his

@ppointing authority. The respondents contended that

'Rule 2046 (k) makes it cleer that the order of

premature retirement passed under its’ prov1sions
can be passeo by the authority competent to make
appointments against the post held by- the employee

concerned énd'that‘Junior Adminiétfative Grade Officers,

‘which is the grade in which the Senior Dlv1510n81

Englneer is, have been d°legated powers to make &;wekr fraante

appointments to the post in which the aopllcant
working when he was retired, Against’ Thls background

and in view of the final order we propose passing,

- say nothing more on'this submission'ef. the applicant,

6. k» The applicant's final submission was that
his representatioh ggainst the impugned order
datgd>28,l2.1988zhad_not been considered by the
competent suthority. He submitted that the circular
dated 23.11,1983 laid down the following procedure
for dealing with repfesentations against premature

retirement;

..."5‘..\'



(2

t 5 ¢

- (vi) - Review for consideration of representetions.

i), .- An employee, who has been served with a
notice/order or premsture retirement under Rule
2046 -R II, may prefer appeal, representation within

three weeks of service of such nofice/order. The

Administration should constitute the Second Review
Commiﬁtee within twolweeks of the recéipt thereof,

at Headquarters level, The findings of the Second
Review Committee'to uphold the compulsory retirement

of the émployee, should be put up to GM for decision
and in. the event of GM agreeing toifhe recommendations
of the said Re ~,Review Committee, the case.should be
referred to Board With complete relevant papers

: . 0
(together with GM's decision) for final orders.

The applicant went dn.to contend that the letter
dated 6,10,1989 made it clear that his representation

had not even been considered eveh‘by the General

Manager, let alone the Railway Board, but had only

been considered by a Re--Review Committee. Faced with
this predicament, the reSpondentsrsoughf an adjgurnment
;o re-cheCk‘whethor this was~ the'létest instruction,
They then produced the Rallway Board's letter dafed

17 lO 1989, C1rculated under the Chief Personnel
Officer's letter dated 13,12,89 and the Divisional
Personnel Oftlcer, ngpur s lett°r dated 28, 2 .90,

the relevant'portlon'of whlch reads as under :

" vThe Board have very carefully considered
tha_succestlon received from the Railways
that in appeal cases the final decision
should stop at the Genersl Manager's level,
in consultation with the Deptt. of Persopnel
the nodal Ministry for this purpose. -Since,
the guidelines for compulsory retirement
prescribed by the nodal Ministry are commonly

0000600.
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applicable throughout the Centrel Government
and in all other MinistriesyDepartments the
concerned Secretary to the Government is
expected to finally decide the cases, the
Board have not found it feasible to leave the
appeal ceses to be decided at the G.M's level,
in cases where the appeals are rejected. " .

: 6 ¢

Against this background we have no difficulty in holding

that the applicent?!s representation was not considered
) q 1) p . & A

by the only. authority competent to do so viz., the

Railway Bpard, but_bas been rejected at a much lower
level., We have, therefore, no difficulty in holding

that the order dated 6.10,1989 rejecting the applicant!s

representation being without jurisdiction is illegsl

and void ab initio,

7. . In this view of -the matter, we are of the

opinion that the application partly succeeds

inasmuchas the impugned order dated 6.10,1989 deserves
to be qﬁashedvadd set aSide; |

8, ‘>,')_ We accordinle'quasﬁ-and set aside the order
dated 6.10.1989 and the consideration of the eppliceant's

representatioh dated 23,1,1989 on which it is based..

_The.applicagt is permitted to éubmit‘a fresh

representatbon within a perionOf one month from the

)

date of receipt of a copy of this order and‘thé

respondents are directed to consider it and pass

final orders thereon in accordance with law within

a period of twb_monthé from the date of receipt of

» 'O"o—,oco.
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the fresh representation, if any. If the applicant

. ‘7 .
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continues to remain aggrievéd after such final
orders are passed, he is at liberty to approach the
Tribunal afreshi, In the circumstances -of the case,

there will be no order as to costs,
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(P.S. CHAUDHURI) N (U.C. SRIVASTAVA)
MEMBER (A) VIGE GHAIRMAN

3.9-199)




