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" 1. Smt.S.B.Bdgawe Petitioner
; 2, Smt.S.C.Moses -
| o
.; Shri D,B.Dave Advocate for the Petitioner (s)
A :
J . Versus
> Union of India & Ors. ' Respondent

-Shri A.L.Kasture & Mr.N.KrishnanAdvocate for the Respondent (s)

CORAM
The Hon’ble Mr. U.C.srivastava, Vice-Chairman

The Hon’ble Mr. M.Y.Priolkar, Member (A)

. 1. Whether Reporters of local papers may be ﬁ_llowed to seethe J udgemént ? %
' . To be referred to the Reporter or not ? (\W

”

Whether their Lordships wish to see the fair copy of the Judgement ? ‘X{‘\?

oW N

Whether it needs to be circulated to other Benches of the Tribunal ? (\*\7

o
! Mémbeér(a) ~
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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL

NEW BOMBAY BENCH, NEW BOMBAY
*****,

Original Application No.660/89

1. smt. Shushila B.Bagwe ) - -

2., smt. Shantégauri'C.Moses . ’ «es Applicants
V/s

Union of India & Others _ ++s Respondents

CORAM : Hon'ble Vice-Chairman, Shri U.C.Srivastava
Hon'ble Member (A), Shr1 M.Y .Priolkar

Arpearances:

Mr.L.B.Dave, Advocate, for
the applicants and Mr. A,L.

Advoeakeo forwthé respondents.

Nene

JULGEMENT & / B . Dated : 3-4 —i991. .
Iper. M.,Y.Priolkar, Member (A) X

The gwo aprlicants in this case are the widows
of two employees of Western Railway who‘had‘died-while
in service. Thé husband .of Apblicant Nq.l died on
31.12.197o,whiie the husbadld of applicant No.2 died on
29.1,1971. Their grievance is that;-though according
to-them,'they are entitled to family pension witbhéﬁféqt -
from 1.1.1971 ané 30.1.1971, respectively, the L:-
respgndents‘have neglpctedvto pay any'family pension
to them, inspite of pepreséntations in{this reg§rd
by the applicants. e ‘ . |
2;‘- TheAapplicahts‘busbands while in service had n&t
opted at any time for the Pension Scheme wthh wasA

introduced in the rallways with effect from 1st Aprll 1957

and accordingly thex were deemed to have continued under
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 provident Fund and'benefits as acmissible under-che_
-Rallwa{ Prov1dent Fund Scheme rules were paid to the
applicants after the death of thelr husbands.
Subsequently,.the Railway Board. issued an order on.
. ' 19.9.1972 giving anhopthn to families of emplovees
! . who had died Qbile in service between 1.4.69 to 14.7.72
without exercising option tO“be governed by the Pension
‘Scheme, to come ovef,to'the famil& Pension Scheme for
Railway employees on the condition that the Government
contribufion and the excess, if any, of tﬁevspecial
_-contribution to Provident Fupdvalready paid.over.;he
death—cum—retiremen£ dratuity due, should be recovered-
from them, before allow1ng the option. It was also
stipulated that the contents of this order should be
brought to the specific notice of the famllles of all
the non—penSionable deceased failway sefvants who died
while in service durlng the period from 1.4.69 to
14 7. 1972, 51multaneously advising the amount recoverable
which was to be asked to be refunded wlthin a period of
Aone'month £rom.thevdate of receipt of communication of
'the order. fThe last date cy which such options were

'to be exercised was 31.12.1972.

3. o 3. ..The'applicant}No.1 states that she was not
advised about the contents of the Railway Boardjs

@ : lctter dated 19 9 72. she applied for family peﬁsion_

for the first time on 2.2, 1987. The aprlicantNo.2

<was;'however, given the option to come_pver‘to_family

pension scheme in'terms of @Eﬁ Railway Board*s order,

I by the Dlvlsional Railwey Manager's lettes dated 2.2.72

(p.21 of ‘the application - the date should be 2.11.72
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as per the postal stamp). In this letter, she was

also asked to refund Rs.5,565.00 if she desired to

L :

. opt for the pension scheme. Although, this épplicantv

has claimed in tﬁe application that she wrote back

to the railway édministratiqnjthat‘there'was an’

excess amount of Rs.686 in the figure of recoveryv
worked out by the railvay and that she id not have with
her even the remaininéiamouht refunaable by her, the
;eSpondehts havé'aeniéd thaﬁ any such communication was
received from her. The respondents' written reply
also'states'tﬁat'it:was only by her letter dated
12.7.1988 (p.22 of the appliéaﬁion) that shé requested
for ex-gratia pension_as regzmmended by the 4th Pay |
commission. The recommendation of the 4th Pay
Commissioﬂ-also laysfdown ﬁﬁét_thqﬁe shall be no

opfion for Provident Fund\employees who fetired or

éxpired'prior to 1.1.1986 to opt for pension. 1In

‘view of this, the ques;ion of any refund by this

applicant d&id not arise. Aécordingly, the requndents
have paid to her an amount of Ré.7,552;00 as arrears
of ex-gratia penéion for the period from 1.1.1986 t0~'
31.8.198@’£§£§E§h'her bank accouﬁt in UCQ'Bank,
Muglisara Branch at Surat and, there€af er, she is in
regular receipt‘gf‘the-said;ex—gratia payment as is
confirmed~by the said UCO Bank in their letter dated
27.1.1990 (Exhibit&l). .The respondents contend fhat
since both these applicants had not applied and
re@uested.for pensionary behéfits and family pension
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within the prescribed ,jcimé 1imi£, namely, 31.1:5_.1972,
they afe not entitled to the bénﬁfits of the pension
‘schemé_admiésib}e under the Railway Board's order

dated 19.9.1972. Both these widows are, however, now
receiviﬁg'the ex~-gratia pension (plus the dearness
relief) from 1.1.1986 onwafds against their claim for
régulaf family.pensioh.»

4, On behalf of the applicants it is contended that
thé cut-off date of ;1.12.1972_prescribed in ﬁailway
éoard's_order dated 19.9.1972 for opting for pension
acheme has the effect of giving the benefit to some

who can compiete-all_requiréments and refusing or
denying the same to others who fail to comply for
vreasons'beyondvtheir control amounts to discrimination

R vio;ating Article 14 of the Constitution.l~The
applicants ﬁave cited a number of judicial prqnouncements
based on the principle énunciated in the Supreme .
Court's decision in Nakara's case X(1983) 1 sCC 305)
that the pénsioners form a‘homogenous.group and,.
therefore, grant of options to retired employees
dgging.certain time periods but not during others,

would be'discriminatory and violative of Article 14 of
the Constitution. This issué has, however, been
finaliy'éécided recently in a 5 Judges bench of the
supreme Court Y (1990) 14 ATC 846) dated 13.7.1990 in

" which the_Hon'ble supreme Court has hega;ivéd the
various contentiohs‘rqised oa the basis of the earlier
Supreme Court decision inthe case 9* Nakara as well as
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of this Bench of the Tribunal in-the case of
Ghanashyam Das (T.A.N0.27 of 1987). 1In this judgement
dated 13.7.1990, the Supreme Court has draWn a

oistlnction between the retirees under the Provident

.Fund Scheme and those under Pension Scheme on the

basgis that in the case of Provident Fund retirees, the
obiigation ef.the Government erystallizes on the date
of their retirement whereas in the case of pension‘
optees, the obligation of Government continues till
their death. The Supreme Court has further held that
in each of the cases of option the specified date bore
a definite nexus to the objects sought to be achieved

by giving of the option and there was, therefore, no

Ve

“discrimination in options being available during certain

periods but not during others. 1In the light of thgs
mank;

'Supreme<30urtk @ he appllcants‘ contention that f1x1ng

of a cut-off date for giviﬁg option is discriminatory

has to be rejected.

5. It is also tontended on behalg&the appllcants
that the Lepartment of Pen51ons and Pen31oners'Welfare,
Government of India, in their letter dated 11.2.1986

(p. 27 of the application) has CIarified_that zhe
family pension seheme is applicable to all those who
retired from pensionable eetéblishments or died while
serving sdch eStabiishments irrespective of any cut-off
date, and therefore, the applicaﬁts can opt for family
pension scheme at any'time as a matter of right. It is,

however, seen that this clarification is only in respect

. of those who retired from pensionable establishments
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or died while serving such pensionable establishments.
Admittedly, the Railways have or at least at the relevant
time haé two distinct establiéhments: one was pensionable
and the other non-pensionable (that is, governed b§ |
contributory provident fﬁnd) ané the applicants' husbands,
not‘haviné exércised tﬁéir option for pension before their
death, "although they haéd the opportunity to db S0, wéfe
rightly deemed to have continued under the provident fund
scheme and, on déafh,'kheir families baié in acéordance'
witﬂ the relevant Provident Fund rules. The contention
vthat the cut-éff date does not épply to the option now

given by the applicants has also, therefore, to be

rejected.

[

6. . -~On the basis of the foregoing discussion we do
not see any merit in the claim for family pension of
Applicant No.2 wﬁich is, accofdingly, rejected. As\
regafés»applicant No. 1, Fhe states that she was not
advised about the conténts.of the Railway RBoard's orderv
dateé 19;9.1972 as reéuired in para 3 of that order.
Although the respondents in their written reply dated
45.3;1991 have stated that this applicant had not made.
any request for family pension "inspite of demand for
the same by the Railway administration videtheir letter
dated 1/2;2.1972'(placed at page 21,5f the appliéation)",

it is seen that this letter at page 21 of the apblication

. is addressed to Applicant NO. 2 oniy'and not to Applicant

No.1. iherevwas>élseho representation by the respondents
Guring the hearing. In'the circumstances, we have to
hold that Applicant No.l -was never ihformed about the
option for pension available undér‘the Railway Boaré's

.« o o1/~



6rder datéd 19.9.1972, altﬁough this was specifically
required to bé done under para 3 of that order. in
viéw of a number 6f-decisions of this Tribunal in
similar casés, viz. AIR 1988 (2) CAT 49, 1989 (3) SLJ
(CAT) 449 and 0.A. 732 of 1987 of this Bench, we hold
fhat it was incumbent on the part of the Railways to
have informed Applicant No.1l of the contents of the
Railway Board's order daied‘19.9.19?2 so that she éould‘

have exercisea her option to come over to the pension

"scheme. The Applicant No.1 should, therefore, be
. entitled to the benefits of the Familf Pension Scheme,

However, since.she has approached this Tribunal only on

20.6.1989 although she is in receipt of ex=gratia

pension from 1.1.1986 and her representation for family

'pension was finélly rejeéted’by the General Manager,

Western Railway on 19.10.1987, we would restrict her
claim for family pension to one year before the date of

filing this application, following the latest. judgements
of this Bench in similar cases viz. in OA 732 of 1987 and

OA 842 of 1989.

T For the reasons stated above, we hold. that

App licant No.1l is entitled to the benefit of Pension

Scheme. The respondents are directed to fix the

family pension of this appliéant within a period‘bf

. three months from the date of receirt of a éopy of this

judgément, according to the rules in existence on the

date of &eath of the applicant‘s husband on the basis

-of the Railway Board's order dated 19.2.1972, with

consequential revisions as applicable from time to time.
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Regular‘monthly payment oflfamily pension shall be
made to the applicant within four months as far as
possible, from the date}of receipt of this order.
However, the arrears of pension due to the applicant
will be limited to a period of one year before tte

filing of this application, that is, the arrears will

‘be paid from 1.7.1988. The respondents are at

liberty to recover from the appllcant all amounts
which would not have been due to her if fer busband

had opted for the pension scheme prior to her death,

The amount so arrived at will be set off against the .

arrears of pension payable to the applicant from

. 1.7;1988. In case the amount to be recovered from the

s

applicant_is in excess of the'arreﬁrs of family pension

to which the applicént is entitled, the excegs amount
so arrived at may be recovere& in monthly instalments

from the family pension of the applicant.

8. The application is partly allowed as above,

There will be no order as to costs.

W;/gm

( M.Y.Priolkar ) . . ( U.CeSrivastava )
Member (A) _ Vice-Chairman



