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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
BOMBAY BENCH, 'GULESTAN’ BUILDING No.8

PRESCOT ROAD, MUMBAI 400001

ORDER IN THE FOLLOWING Tr.A & O.A. Nos.:

A.1680/86;
.A.236/86;
A.275/86;
.A.280/86;
.A.281/86;

A.420/86;

A.488/86;

.A.209/886;

29/87;
. 88/87;
.137/87;
.274/87;
.349/87;
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.509/87;
.510/87;
.511/87;
.512/87;
.513/87;
.514/87;
.515/87;
.516/87;
.520/87;
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.511/88;
.636/88;

.403/89:

.425/89; _

.856/89; ) ' L

.973/89; ‘

A} \
22/91;
33/91;
34/91;
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.484/93; .
.485/93;
.487/93;
.571/93;
.596/93;
.822/93;
.680/93;
.703/93;
.727/93;

P> > ;J>$‘

THIS 3ist OF MARCH, 1997

Hon’ble Shri B S Hegde, Member(dJ)
Hon’ble Shri P P Srivastava, Member{A)

-
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T.A.160/86

Samuel Paul Raj, -

Room No.209/9 Railway Ouarters
Bandra (E)

Mumbai 400051 -

(By Adv. Mr. G S Walia)

i V/s.

1. Union of India through
Ministry of Law,
Ayakar Bhavan Annexe
New Marine Lines, _
Mumbai 400020 !

. General Manager,
Western Raiiway HQ
. Churchgate,
© Mumbai 400020

[AY]

.- Divisional Rallway Manager
Western Railway HQ
Bombay Centrai,
Mumbai- 400008
(By Adv. Mr. M I- Sethna, Central
Government Senior Stand1ng Couhse
with Mr., v G Rege,

[¢%]

Mr. AL Kaspure Mr. N K Sr1n1vasan;

Mr. DV GanQa?, Counsel

T.A. 236/86

1. Ramesh Nath Banerjee,

Barack No. 1527, Room No.
Section No.29; Ulhasnagar-4
Dist. Thane ;

. \

. Ram Sajiwan’ Shriram Dube,
C/o. Ramphal Thakurdin Mishra,
Santokh Mansion, B1ock A, -
Room No.37, i1st floor;

D N Pai marg; Mazgaon,
Mumbai 400010
Shri G.K. Masand, Counse1

V/s. )

[A0]

1. Union of India . '
Secretary to Government
Ministry of Railway g
Rail Bhavan, . \
New Delhi Sy

;;App11cgnt

%gfi%k\
.Respondents
.Intervenors
\\-. .
..Applicants i
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38

General Manager,
Central Railway,
Bombay V.T.400001

Chief Personnei Officer )
Central Railway, Bombay VT

Q)
"

4. Divisional Railway Manager
Central Railway, Bombay vT

{(By Mr. M I Sethna, Senior.
Central Govt.Standing Counse]
with Mr. V.G.Rege and :
Mr. S C Dhawan)

T.A. 275/886

¢ C L Badlani, TCI,

TP Office of Divisional

Chief Ticket Inspector,
Grant Road, Mumbai

0.P. Sharma

Head TTE

Office of Divisional
Chief Ticket Inspector
Grant Road, Mumbai

Ny

.- Sheel Singh,
Head TC '
Bombay Central
Bombay

(By Adv. Mr. G K Masand)

K3

>y V/s.

.

1. Union of India
through Genheral Manager
~Western Railway
Churchgate
Bombay 4006020

2. Railway Board through
its Chairman,
‘Rail Bhawan
- New Delhi.

'%; M.M.L. Sharma
Divisional Railway Manager
Western Railway;
Bombay Central
Mumbai 400008

(By Mr. M I Sethnha, Special
Counsel with Mr. A L Kasture
and Mr. VvV G Rege,

Counsel)

. .Respondents

!

..Abp]icant

-Réespondents
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48]

10

..V G Sapie i

‘T V R Warrier,

UDC-1in-charge

S8 Padwal
UDC-1in-Charge

H'P Harkare

- UDC-1in-charge

M A Naik

“UDc

uoc -

D B Adivarekar
§ 8 Patil

Y P Bagwe

K V Kurian

P D Pawar

uDc

office of Director of
Supplies (Textiles)

New CGO Building

New Marine Lines 5th floor
Mumbai 400020

(By Adv. Mr. G K Masand)

V/s.

. Union of India

-~ through the Secretary

Ministry of Spplies and
Textiles, Nirman Bhavan,
€ wing, New Delhi

S W Suryavanshi,

Director of 8upp11es /Texta1es)
New CGO Building

5th floor; New Marine Lines
Mumba i 400020

(By Mr. M I Sethna, Central Govt.

-Senior Standing Counsel)

.Respondehﬁs--‘

.ﬁ\ o
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T.A. 281/86
1. T V Velankar
2. 8mt. § g Nirgude ' . . .
3. K C Punjwani
4. Smt. C U Manikeri
5. S V Deshpande -
8. S S Kane
7. N V Deshmukh )
8. B N Navani
} &‘/H, .‘ . ‘ .
TAEFT Applicants working in
...the office of Collector of
~ Customs, New Customs House,
Bombay 38 ‘ ’ . :
(By Adv. Mr. G K Masand) . .Applicants

V/s.

t. Union of India
through the Secretary
Ministry of Finance
New Delhi

2. HM Singh‘ ,
working as Principal Coliector
of Customs and Centra] Excise
x New Customs House
' - Bombay
. }
3, The Welfare Association of SC/3T/
~ BC emplioyees in the Customs _
Cehtral Excise and Income Tax .
Departments, having its
registered office at 7/137
Jai Vikrant, Shankar Nagar,

Group 5, Shell Colony Road,
Chembur, Mumbai 400079

» (Respondents 1 and 2 by Mr. M I
TSethna, Centrai Govt. Senior

Standing Counsel)

Respondent No.3 by Mr. D v

Gangal, Counse] ;.ReépOndents

"—‘*\‘—*——————ﬁr‘”‘“' e
. T .



1. Ramesh Ramchandrsa Wel]iné

2. Hasso F@tehchand Jagasia

3. Vijaikumar Kasﬁ?naﬁh Pawar

4. P K Thitte

5. M G Georée

6. H. L Pahi

7. 8. Mathuraman

8. Mrs= V U Vaidya

3. M s Tungare

10 P, Parameshwaran

“11.8 w Méééhi

12 W S'Sugani

ATl the Petitioners working -

in the Headquarters Office

0f the Western-Railway at

Churchgate, Mumba1~20.

(By adv. @r. G'K_Masand} ~l | ..App]icants
V/s.

1. Union of India

2. Genera] Maﬁager

‘ Western Railiway

Churchgate
Mumba 1

(By Mr. M 1 Sethna, Special

Counsel with Mro A L Kasture

and Mr, v g Rege, ' _ ,

Counsel) : . .Respondents

T.A.  488/38

e e

1. Jagdish Chandra Arya
Station Superintendent
at Pardi, Dist. Balsar,

Jayantilal p, Vyas
Deputy Statjon Superintendent
at Vapi, Dist. Balsar.

[AW)

s

&)
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- —3&TR K Mishra - _
Assistant Station® Master

at Eorivali Control Tower

4. Puranamal Sharma,
Assistant Station Master
at Balsar

%]

Devendranath Sharma,
Assistant Station Mabter
at Pardi, Dist. BRalsar

\

6. Anil MKumar Gupta

Assistant atat1on Master

at Balisar
all working in the Bombay
Division of Western Railway
Bombay Central,
Jngumbaw 400008
; - .
A{By Adv. Mr. @ K 'Masand)
V/s

1. Union of India through
the General Manager,

Western Railway,. Phurchgate

Mumba i 400040

Raiiway Board though its
Chairman, Railway Bhavan
New Delhi

M M L Sharma,

€3]

i - Bivisional Ra11way Manager

ht  Western Railway
Bombay Division:
Mumbai 40008 '

o :
TB} Mr. M I oethna, Special

Counsel with Mr. A L Kasture -

and Mr., V G Rece
Counsel)

O.A. No. 209/86

i1. J 8 Dabhoikar .
/3- B 8 Sumra

3. S8 W Adhangale
4. M R Kamble

5. J T Kelj

.App]icantsh

t

';.Respgndents

e
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6. N P Gangawane

7.:G A Rokade

8. V N Gangurde

9. D B Gohil

10 B D Kale S
11 M 8 Shewale

12 s s Bagul . o \
13 D D Sandanshiv |

14 R D thrat

15 H N Kambie

16 A Ranpiséy

w

17 M A Hankare
18 S A Nikarn
.19 D R Vanmali

20 B D Mahaie

o~

—

21 J L Aswale

vworking in the office of- .
Chief Commercial Superintendent
Central Railway, Mumbai.VTf

(By Adv. Mr. D V'Ganga1)

-~

..Applicant
,V/sz

1. The Union of India
through the General Manager
Central Railway.. |
Mumbai ’ :

The Chief Personnel Officer
Central Railway
Mumba i

[R%]

- The Chief Commercial Superin- .
"tendent; Central Railway; h
Mumbai : :

[S%]

(By Mr, M.I Sethna, Central

Govt. Senior Standing Counsel

With Adv. Mr. V G Rege and » :

Adv. Mr. 8 ¢ Dhawan) . . : . .Respondents
A



O.A. 29/87

et . e e e e .

Krishnanath Dwarkanath Pradhan

B.2/3 Khandelwal Colony
Beturkar Pada
Kala Telco

~Kalyan 421301 :
(By Adv. Mr. G D Samant)

V/s.

" 1. The General Manager
: Central Railway,.
Mumbai

2. The Controller of Stores
Central Rly. Adm. ‘Bldg.,
L. Opp. Times of India
B 7 Mumbai

(By Mr. M I Sethna, Special
Counsel with Mr. S C Dhawan

o -and MrT—V¥~G-Rege,
/////«/’ Counsel)
-
// O.A. 88/87

7R Giriraj Kishore

2. Narayan Arjun Rao
3. Ram Sihgh

1" 4. Mohar Singh Prabhakar
4 Mail Drivers R
C/o. Giriraj Kishore
MSRB II-998/11
Valdhuni Railway Qts.,
Kalyan '
(By Adv. Mr. D Vv Gangal)

V/s.

> 1. Union of India through
o General Manager
Central Raiiway,
- Mumba i

Centra1,Rai1way

|

{

ﬂ

‘ 2, Divisional Railway Manager
! .

f ‘Mumba i

..Applicant

. .Respondents

..App1ibants-



LT L

- 3. Senior Divisional Electrical
Enginer, CentraT‘R1y.,
_ Mumbai ' -

4...Senior Divisional Persopnél,
Officer, Centrat Rly.
Mumba i

H

. Loco Foreman
(Operating) .
Central Rly., Electric
Loco Shed, Mumbai

6. A M'Jaccb
7. R S Patankar

8. J N Khosla | S o L

N

9. SN Joseph
10 A R Siddique
11 P V Gandhi
12 P Q Moaak

13 N S 0dak

Respondents 6 tg 13 working
as Driver "A" on ad hoc basis
under [Loco Foreman(Operating)
Electric Loco Shed

Central Railway, Mumbai.

(Respondents Nos. 1 to 5 .

By Mr. M I Sethan, Centrail

Government Senior Standing

Counsel, with Adv. Mr. v G Rege L e
and Adv. Mr. S .C Dhawan) ) -.Respondents

0.A. No.137/87 ‘ . o F

T T e e e e .t e e e o

i. ND Narayankar

2. B G Solanki

[€V]
4
.

Sonawane

4. L S Savardekar

PR :A
5.-G D Sutryagan ’ ‘ ’
6. M J Penkar

7. T P sdlanki

#

(By Adv. Mr. D v Gangal) : ‘ .'l..ADDIicants_" b

CV/s,
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Union of India

‘through General Manager

Central Railway
Mumbai

Contro?ﬁer of Stores
Central Railway
Mumbai

(By Mr. M I Sethna, Central
Government Senior Standing
Counsel with Adv. Mr. V G Rege
and Adv., Mr. S € Dhawan)

. No. 274/87

. . e e s . o o, S e

Al11 India SC/ST Railway
Employees Association

4

i

~having their office at

© 10/184 Sahakar Nagar No.5
. Chembur, Mumbai 71

(By Adv. Mr. D V Ganga1)

V/s.

Union of India
through General Manager
Central Railway

(By Mr= M I Sethna, Special
Counsel with Mr. S C Dhawan

“and Mr. V G Rege,

Counsel)

No. 349/87"

A1l India SC/ST Railway
Employees Association,
Having his office at

General Secretary, B G Agale
12 Block No.D/259

Igatpuri. ) ,
(By. Adv. Mr. D V Gangal)

V/s.

Union of India

through the General Manager
Central Railway

Bombay 1.

. The Divisiona1'Rai]way-Manager

Central Ra1]way
Bhusawal

(By Mr. M I Sethna, Special
Government Standing Counsel
with Mr. V G Rege and

Mr.

R K Shetty, Counsel)

.Respondents

..Applicant

. .Respondents

.Applicant

.Respondents

"
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By Adv. Mr. D V Gangal) .

i2. ’
T.A. No. 508/87
A1l India Scheduled Caste and - -~ .
Scheduled Tribe Railway . o

Employees Association, through
' S Sonare, Railway Quarter No.F.32
Dr. Ambedkar Road, Parel, ‘

Mumbai 19 : _ o

';.Applicants

V/s,~
1. Union of India
2. The General Manhager ’

Central Railway
Mumbai

3. The Controller of Stores

‘Central Railway
Bombay-

4. The Chief Materials Manager

Central Railway
Mumbai

5. The Regional Labour Commissioncer(C)
~ (Government of India) | ' o
Wakefiled House,
Sprott Road
Ballard Estate,
Mumbai 38

{Respondents 1 to 3 by Mr. M I Sethna,
Central Government Senior Standing
Counsel, with Mr. V G:Rege and Mr.

S C Dhawan, Counsel). :

!/

A11 India Scheduled Caste and o
Scheduled Tribe Raiiway ‘ S
Employees  Association, - through

¥ J Kshirsagar . ' ©o
Zonal General Secretary . "~
13/184 Sahakar Nagar no.b

chembur, Bomay 400071 .

(By Adv. Mr. D V Gangal) o J.App1icénts

V/s.

- ..Respondents

[

\;g-»e‘\éry;\.<_ |

s, )

,\
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Union of India

The General Manager
Central Railway.
Mumbai -

The Financial Advisor and
Chief Accounts Officer
Central Railway

Mumba i °

he. Electro Data P:ocess1ng
Manager Central Railway,
Mumbai :

The Reg1ona7 Labour Comm1ss1onoer‘c)
(Gevernment of India)

Wakefiled House,
Sprott Road
Bailard Estate,
Mumbai 38

(Respondents 1 to 3 by Mr. M I Sethna,
Central Government Senior Standing
Counsel, with Mr. V G Rege and Mr.

S C Dhawan, Counsel)

]‘)

2171 India Scheduled Caste and

Scheduled Tribe Railway
Emplovees Association, through

D

Dr.

5 Sonare, Railway Quarter No.F.32
Ambedkar nRoad, Parel,

Mumbai 19

{By Adv. Mr. D-V Gangal)

0

V/s.

Union of India

through Ministry of Railway
Railway Board,

New Delhi 1

The General Manager
Central Railway
Mumbai

The Additional Chief Mechanical
Engineer, Carraige and

Wagon Workshop, Matunga,

Mumbai 19

r.Resandents'

Applicants
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The Regional Labour Fomm1>s1oncer(6;
{Government of Inﬂ1a)

Wakefiled House,

Sprott Road

Ballard Estate,

Mumbai 38

I

(Respondents 1 to 3 by Mr. M I Sethna,
Central Government Senior Standing
Counsel, with Mr. V G Rege and Mr..

& C Dhawan, Counsel) '

A1l India Scheduled Caste and
Scheduled Tribe Railway Employees
Association through V B.Sonavane
President, Wadi Bandar Branch, o
ciB Sahakar Vishwa Cooperative Hous1nq
aocwety, Mulund, Mumbai.s80

{By Adv. Mr. D V Gangal)
V/s.

T, Union of India

The General Manager

Central Railway
Bombay VT :

NG

€

k98]

Divisional Railway Manager
Central Railway
Bombay VT

4. The Area Superintendent
Central Railway, Wadi Bundar
Bombay VT

{By Mr. M I Sethna, Centrai
Sovernment Senior StandTng Counsel
with Mr. V G Rege and Mr. S C Dhawan
Counsel) ' '

e e Y P

-

A1T India Scheduled Caste
xnd Scheduled Tribe Railway

rma?oyees Association
through V J Kshirsagar

7orial General Secretary
1G/184 Sahakar Nagar No.5

Chembur, Mumbai 71

- (By Adv. Mr. D V Gangal)

’

V/s.

Al

.Respondents-

.Applicants

. .Respondents

.App]icants

. B N
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(By

The Union of India

General Manager
Central Railiway
Bombay VT, Mumbai

The Cheif Personnel Officer
Central Railway
Mumbai -

The Rea1ona1 Labour Commissioneri{C)
(Government of India) :
Wakefiled House

Sproti Road,

Baltard ESQate,

Mumba i 4OOGo8

spondents 1 to 3 by Mr. M.I.
hna, Central Government Senior

nding Counsel, with Mr. V G Rege
Mr. 8 C Dhawan, counsel) . .Respondents
No.514/87

India Scheduled Caste
Scheduled Tribe Railway
loyees Association.
ough V J Kshirsaagar
al General Secretary _
184 Sahakar Nagar No. *
mbur uinbai 71 - / .

{

Adv. Mk, D V Gangal) ‘ ..Applicants
V/s.

The Union of India

‘through Ministry of Transport

48]

Department of Raw?ways

"Railway Board

New Delhi 110001

General Manager
Central Railway.
Bombay VT, Mumbai )
The Chief Commercial Superintendent
Central Railway |

Mumba i

The Divisional Railway Manaaer
Central Rao]way,
Mumbai :
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{Government of India)
Wakefiled House,
Sprott Road,
Baltard Estate,.
Mumbai 4000338

6. G D Sharma

7. S8 L Bhanjana

8. R L Gupta

9. UH Lala . |

10 V N Nathu

11 L W Bansode

12 D N Hardikar

(Respondents 1 to 4 by Mr. M.I.
Sethna, Central Government Senior

Standing Counsel, with Mr. v G Rege

and Mr. s ¢ Dhawan, counsel)

T.A. 515/87

A1l India Scheduled Caste
and Scheduled Tribe Railway
Employees Association
through v J Kshirsagar
Zonal ‘General Secretary
10/184 Sahakar Nagar No.5
Chembur, Mumbai 71

Rao
Kol
Wasnik .
Kedar
Gaikwad
Tambe
Dara
Savyam
Pongaillu
Ranpise

VTror»0nnnwen<
WEXTITZOZ0OmME

V/s;

- 1. The Union of India

through Ministry of Transport’
Department of Railways .
Railway Board

New Delhi 110001

5. The Regional Labour Commissioner(c)

Y %)

.Respondents

..Applicants
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17,
2. General Manager

Central Railway
- Bombay VT, Mumbai

W

The Chief Commercial Superintendent
Central Railway :
Mumbai

4. The . Divisional Railway Manager

CeﬂtraifRai!Way,
Mumba i

5. The Regional Labour Commissioner(cC)
+ (Government of India)
Wakefiied House,
Sprott Road, : ~
Baltard Estate, oo
Mumbai 400038

{Respondents 1 to 4 by Mr. M.I.

Sethna, Central Government Senior

Standing Counsel, with Mr. vV G Rege-
and Mr. S 'C Dhawan, counsel)

T.A. 518/87

A1l India Scheduled Caste

- and Scheduled Tribe Railway

Employees Association
through Vv J Kshirsagar
Zonal General Secretary ,
10/184 Sahakar Nagar NoO.&
Chembur, Mumbai 71

(By Adv. Mr. D v Gangal)

V/s.

i. The Union of India .
through Ministry of Transport
Department of Railways
Railway Board
New Delhi 1100601

2. General Manager

Central Railway
Bombay VT. Mumbai

. The FA&CAC
Central Railway
Mumbai

2]

4. The Electro Data Processing
Manager, :
Central Railway,
Mumbai

..RespOndents

..Appiicants
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5. The Regional Labour Commissioner(C)
{Government of India) '
wWakef1iled House,

. Sprott Road,
Baltard Estate,
Mumbai 400038

(Respondents 1 to 4 by Mr. M.TI.

Sethna, Central Government Senior

standing Counsel, with Mr. V G Rege :

and Mr. S C Dhawan, counsel) ! . .Respondents

T.A. 520/87

1.\F P Naik

2. S A Desﬁpande‘
3. K A Dube o S | xfjfﬁg
4. RR soni’ o |

5. A B Tare '

6. S P Joshi | . %

7."Ramakanp,5. Chawan. |

8. Prashant Kalewar

(e}

Krishna. T. Kasle
{0 D N Khandagie
»117Kam1apr§sad Pandev B - DR .§T
12 Bhau Bépu |
13 B J Sanas | R s
(i Prakash Alhad | | | |
15 Anéﬁd Govind Kharkanis
16 D M Pawar o ﬁ,._;ﬂ‘,; o
17 S R Kakirde ;
18 s N Kavli

'9 Khurshid ATi
ZO‘Gajanand Koli N

21 sudhakar Moreshwar Mahajan



22 R D Sawant

working with the Central
Railwa), Matunga, Mumbai
(By Adv. Mr. G K Masand)

V/s.

'1. Union of India

2. General Manager
Central Railway
Bombay VT

3; Chief Electrical tng1neer
Central Ra11way
Bombay :

4. Sujan Singh
working as Deputy Ch}ef
Electrical Engineer (G)
in the Carriage and Wagon
Workshop, Central Rly.,
.Bombay

{(By Mr M I Sethna, Central
Government Senior Stand1ng

Counsel with Mr. V G Rege and
Mr. S c Dhawan, Counse?)

O A 511/58

S P Inamdar

(0

(By Adv. Mr. va Pradhan}

Vs,

1. Union of India
through PMG .
Maharashtra Circle -
Mumba i

2. Thn‘Chairman
Postal Service Board o
New De]h}— et

The PMG
Maharasthra Clrcie
. Bombay-1

4. Shri M R Hile

P.M. HSG-I
Nariman Po1nt PO
Bombay

.Respondents

.Applicant




5. L B Bhavar A
P.M. HSG-I ' :
Jalgaon Hpo
Jaigaon

6. C Nimkar
P.M. H8G-I
Malegaon Hpo
Malegaon

— {By Mr;;P.M. Pradhan,

Centra1iGovernment"Standing S C )
Counsel) o ‘ . .Respondents :

1. Welifare Association of SC/ST/BC

» in the. Customs Central Excige -
. Income Tax Department through
‘its President Shri M G Nikate

T 7/138 Jai Vikrant
Sahakar Nagar Group & . R . . 5
Shell Colony Road N 4 - Q;;&ﬂf\

Chembur, Bombay 71

2. shri s M Khade . \
Offite Supérintehdent

(By Adv. .Mr, p v Gangal) B ..Applicants
| V/s.

-

Union of, India
through Secretary
Ministry}of Finance
Department of Revenue
New Delhi

fAN]

The Co??ector,of Customs ' R !
New Customs House : ]
Bombay 400038;, '

(By Mr. M I Sethna, Central - ' )
- Government Senior Standing ‘ . .
Counse1) - .Repondentsg

O.A.No6.403/89

--._...__.—_—...-_-_.—

1. A1l India SC/8T Association -
of Rai?way}EmpToyees - S
(Rakot'bivision) . : B _ -
through itg President ang ‘ ' '

Vice President _ :
C/o. G 8 Walia, Advocate -
CAT, Mumbai . -




2. R M Parmar _

- Office Superintendent
Divisional Gffice
western Railway
Rajkot (Gujarat)

By Mr. G S Walia,
Coun$e1 for Applicants

V/s.

Union of India

through the Geheral Manager
Western Railway

Churchgate

Bombay 20

(By Mr. M I Sethna, Special
,. Counsel with Mr. A L Kasture
Nodand Mr. VG Rege,
T 7and MF. N K Srinivasan)

0. A No. 425/89

v e o e i vt e o s o

1. A1l India SC/ST Rly.
Employees Association
having its office at
10/84 Sahakar Nagar No.5

- Chembur, Mumbai-71

: 2. K M Uke
- C/o. shri D V Gangal
; Advocate, CAT, Mumbai

A

(By Adv. Mr. D V Gangal) .
_‘i» b '
- V/s.

1. Union of- India
Through General. Manager
Central_Railway
- Mumbai

- é. The Cheif Personnel Off1cer

Central Railway
Bombay '

(By Mr. M I Sethna, Central

Government Senior Standing

. ~ Counsel, with Mr. V G Rege,
- .8 C/Dhawan and Mr. Vv S Masurkar

Counsel)

.Applicants

. « Respondents

.Applicant

.Respondents




™
)

1. A11 India SC/ST Railway
Employees Association
Central Railway

ivisional Branch .
" Bhusaval
through its Divisional
President v E Rajguru
having their office at -
Quarter No.D/167, 12 -Biocks
Avmowry Road '
Bhusaval 425501

2. Shri G R Thakur _
Chief Becoking Supervisor
Central Raiiway, Jalgaon
Vitthal Peth; House No.520

- Jalgaon ~

(By Adv. Mr. D V Gangal)

V/s,

i. The General Manager
Central Railway
Bombay VT

2. The Divisional Railway Managér
Central Railway
Bhusavai

{By Mr. M I Sethna, Special
Counsel with Mr. S C Dhawan
Mr. V-G Rege,.

Counsel)

%,AZ N0.973/89

A1l India SC/ST Railway
Employees Association
through L D Jagzap

. Divisional Secretary

" Solapur Division

'1/1 Sanjay Nagar .
Kumtha Naka, Solapur

s

Laxman Bhagwantrao Gaikwad
Transportation INspector
Office of Divisional Railway
Manager, Central Railway,
Solapur g :
Quarter No.RD.2/11/8/180,
Modi Colony, Solapur

N

{By Advocate Mr. D VvGanga1);

K
¥

J.App1icants

.Respondents

T.Appﬁcants

/
e



]
o

V/s.
Union of India through

t. The General Mahager
Central Railway
Bombay VT

2. Chief Personnel Officer
Central Raiiway
Bombay VT

{By Mr. M I Hethna, Special

Counsel with Mr. S ¢ Dhawan

and Mr. V G Rege, v .

Counsel) . .Respondents

- T.A. No. 22/91

A11 India SC/ST Railway

Employees Association

through U D Phulpagar -

President of Running Staff .
Branch, Office at Block No.A- AO
Nava Yashodhara Cooperative '
Housing. Society,  Bhandup Village
Mumbai-78 .. L
(By Adv. Mr. D V Gangal) ..Applicants

1. The Union of India
through Ministry of Transport
Department of Railways
Railway Board
New Delhi 110001

2. General Manager
Central Railway
Bombay VT, Mumbai

The Divisicnal Railway .Mahager
Central Railway,
Mumbai

W -

4. The Assistant Labour Commissioner(C)
{(Government of India) :
-Sprétt Road,

Baltard Estatep
" Mumbai 400038

(Respondents 1 to 3 by Mr., M.I. | .
Sethna, Central Government Senior
S8tanding Counsel, with Mr. V G Rege

and Mr. S C Dhawan, counsel) .. " .. .Respondents
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T.A. No.33/91:

.. Madhukar A. Kamalpurkar

2.

3.

Anant S. Nilkanthan

Naraysan D. Upasani

(By Adv. Mr. G D Samantjn

W

V/s. = i

lhe Union of India

through Ministry of . Transport
Department of Rq11ways
Railway Board

New Delhi 110001

Gehera] Manager
Central Railway
Bombay VT, Mumbai

. ‘The Chief Commerc1a1 Super1ntendent“

Central Railway

i ’

. - Mumbai

Chief Claims Officer
Centrai Ra11way

l.Bombay

(By MF. M I Sethna, Special
Counsel with Mr. S C Dhawan
and Mr. V G Rege, ‘

Counsel) .-

1.
2.

3.

No. 54/91

V H Jariwalia
R K Gupta

M G Shahani

working in the Western

Railway, Bombay

(By Advocate Mr. G K Masand)

1.

V/s. .

-

Union of Ind1a throuah
General Manager

Western Railway

Churchgate, Mumbai

-

.Applicants

-Respondents

.Applicants



- Respondents 3 and 4 working’

25.

[RW]

. Railway Board through N
its Chairman ' R
Rail Bhawan, New Delhi : STt et

%]

Shri M N L Sharma

Divisional Railway Manager et
Western Rail way- RS STVEVCIN L TR I :
Bombay ‘ T ’ !

(By Mr. M I sethna, Special e e T
Cogqsel}wjgh4Mr. A L Kasture PEIERSL TS S0
Mr?"V‘G’ﬁgge,& Mr. N K Srinivasan N
Counsel) =ﬂ.;Respondents;

O.A. 4B4/93

1. Shiv Dutt
_ é. G M Sharma ) _ - ”v; . -
3. T Sundaram i ,{::i%fblﬁ:f'“QTL;;v e
4..Puran_sfnghﬁA o
5.'Sm£L éajéﬁma N
6. P. Bhatnhagar - )
7. R. Verma &

'3y Adv. Mr G S walia) . .AppTicants -~

h V/S. ) s ,,;~ ‘.. ...-,"‘ . ” o

. Union of India
through Secretary S P
Railway Board, ; CeieRl T e
MﬁhﬁétY?“Bf“RaiTway, AR
New Delhi 110001 A

2. General Manager o
Western Railway R R ST R
Churchgate, Mumbaj 20 - PSRN

3. I.G Shrimali RIS RER s

M L Sivasai

33 APOs

(By Mr. M I Sethna, Speciaf

Counsel with Mr, A L Kasture

and Mr, v @ Rege,

Counsel, for Respondents .-
NOs.1 and 2 only) N .. « .Respondents



GLA. Nu,485/95%

t
i. L.P. Mishra
2. Manonar P.Taniiiani

3. Bhika Ramji

4. B.P.Sinan

17 wnrkimu as Ticket

hecking Staff in the

ordnerciad uepar’tmsnt

Bumbay Divigion
t»rh;Ra?iway,

wmuay - 400 308 .

E

m E£0 (') r: -
o g Eye

{By Ady. Mr.G.S8.Walia) -« .Applicants.

- o Vis.
1. Union of Ind%a\through'
- General Manager,
Wastern Railway,
Churchygate

oy
CBombay —-400 §20,

. , 2. .Divisional_Railway Manager,

T Western Railway,

Bombay Central,’ ] ' .
Bombay -~ 400 008, ’

- {8y Mr. ‘M'I Sethna, bo C1
Counset with Mrio A L Kas
ahd \’!f ‘V’ G _ . - : =
Caqn;elge~_ ’ . .. .nospondents

M—*v—i‘ j 'R. S I“‘fg&‘l » A ’ R e d : o f

Workicg as Station ‘Supdt.
W&atulH~R& 1way o R o

8y Ay, M:. é MalTa)

.. —e-AQQlicants

e : oy s

1. Union “of Nfﬁid’i a |

, tmOuuh uenenm -Manager, '
' . RS 3 T .f»:._: \

M e Ak A b g e g < e+ b e

T AR IR e
i
i
%



o ivizional Ras lway Manage
Weslern Raiiway
Bombay Central
Bombay 400008

{Bvy Mr., M

Counsal witn
and Mr., v G Regs,
Counsel)

Mr., 0y Langal,

N Pandey

15N
[

Working as
Western Rai

Bombay
{By Adv. Mr. G & Walia)

Vi8S,

t. Union of Tndis

2. General Manhager
Western Failway
F\l-u ~

it Coltroiler of
3, Western Raiiway, .

4. Mannaram Q.
5 Brijray Kaloo

0. F 5 Khetre

w

. Smt. H Worlikar
. Smt. J J Arde : /

{Respondents 1 to 3 by
(By Mr, M T Sethna, Speciai

Counsel with Mr. A L -Kasture

and Mr. Vv G Rege, Caunsel)

‘Respondents 4 by

Adv. Mr.D 'V Gangal)

. .Regpondents .

~

. TOr Intervenors

«JApplicant

..RespondehISWJ

o
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[RW]

< ANt Thkumar S Sty

3. 8mi. Ushsa Sudhi, Cai

i i “4’153.,:;&

5 SN 83”9:1

aii WOrK NG in the Weste
Railway, Bowbay

{By Ady. Mr. M & Ramamurthy
wWith Mr. Ramesgh Ramamur thy

N

e
Vis,

T Undon of India
Ehrough General Manager
Waezstern Railway
Pnur cndate

MUMDa»

Z. Senior Divisional Cffice
Manager{g) Western Fiy.,
dombay Central, Mumoa1—8

3. The Secretary
Railway Board
Ministry of Railways
Rail Bhavan
New Delhi

d,. Chief FPersonne] Officer
Wastern Railway
CWUchgate, Muribai

5. 8hri B N Sonavar &

R Chiief Ludgage Clerk
Western Railway .
80tibay .

6. A1l India S.¢.. / E.T.
emplovees Association

[Respondents 1 to. 4

By Mr, M T Sethna, Special
Counsel with Mr. A'L Kasture

Mr. v G Rege,& N K Sr»n1vdsaﬁ
uunse Y

Shrj D V Gangal, Coumsé?, for
heapondent No. 6 '

Avpiican
espondents

«t

ko
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) .t-,NC) [y gz
1. Mrg. R R Samarit
Wik ing as Chivef Clerk
Western Railway HQ Gffice
{Establisnment-Policy)
Churchgate; Mumbai
2. Bmb. Marivamma Joy
working as HMead Clerk
Establishment Section:
H3 Gffice, Churchgate
Mutbai
{By Adv. Mr. G § walia) © ..Applicant
Vig,
i. Union of India
through. secretary
Railway Board
Ministry of Railwavs
New .Delhi-1 '
Z. General Manager
Western Railway
Churchgate
Mumbai 400001
iBy Mr. M I Sethna, Special
Counsel with Mr. A L Kasture
Mr. V G Rege,& N K Srinivasan
Coungel ) : . .Respondents
S.ANO.BBU/S3 :

— - e e e, e ot

3. Hari Sisodia

&. X M Parmar

7. Smt. F G Mirani
8. G K Sheikh

9. K P Joshi



A

~b

10 Smt. .Chitra Ghara

Lo

v

Ny

11 C Lopes

all working with Lhe
Western railliway,

Mumba i

(By Adv. Mr. G K Masand!

Y /" S .

1. Union of Indiz throdah
General Manager E
Western Railway
Mumba ‘

2. Railway Board
Ministry of Raiiwayvs

Fail Bhavan
New Deinhit 1

Y -

western Railway
Churchgate, Mumbai

v

naia 8
yees A

O
~
w

L\’

L_.‘

(‘ h'“l

Rai } ay
a’r

. -
it i
mp ¢ S0 E

n1b
o

{By Mr. M I Sethna, Special
Counsel with Mr. & L Kastule
and M. ¥V G Rege, '
Counsel) ’

Mr. D V Gangal, counsei, for

OA 705/85
1. Hardeo Singh ‘

&. Momin Farook

alt working with the
Western Railway
Mumba i

{8y Adv. Mr. G S walia)

5. Divisional Railway Mahager

. .Applicants

. .Respondents

Respondent No.4&
!

.. Applicant

N



T. Union of India through
Secretary, Railway Board.
Ministry of Ratiways,

Mew Deini

The General Manager
Western Railway
Churchgate

Mumbai

)

3. Divisional Railway Manager
Waestern Railway
(hurcnuate
Mumba i SR .
By Mr. M I Sethna, Special
Counsel with Mr. A L Kasture
and Mr. V G Rege,
Counsel)

O.A. No.727/95

1. L C Awasthi

Salvi

a
<
u

3. O K Tiwari

4. C 8 Bhamakrishnan

5. B C Dave

6. O'F Sharma R \
7. Siyvester

8. Raju M Pore

9. P G Gurav

10 K-B Tiwari

all working as
in tne western
Mumba i .

(By Adv. Mr. M S Ramamurthy

.-.rm
-y
T Q.
(/]

Da.
W

W

\Il /I

1. Union of India
- through General Manager
Western Railway
Mumban

t

.Respondents

S

.QApb?fcants
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.

Z. Secretary

Raiiway Board ‘

Ministry of Raiiwavs

Rail Bhiavan

New Delhi
3. Divigional Railway Manager

Western Railway

Muraba i v
4. Senior Divisional Personne] , ‘ _ N
Officer, western Raiiway, T »

Bombay Central, Mumbai

5. 411 India SC/ST Railway
- Employvess Association

{Respondents 1 to 4 . :

By Mr. M I Sethna, Special .

Counsel with Mr. A L Kasture : : ST

and Mr. V G Rege, _ ‘ ‘
Counsei) ' . .Respondents
-8hr1 DV Gahgal, counse] for :
rRespondent HNo.5.

DATED THIS 31st DAY OF MARCH, 1997

CORAM : Hon’ble Shri 5 © Hegde, Member{J)
Hon'ble Snri B P'Sr?vastava, Memberi Al
- ORDER

[J.C. MALIK & ORS. v. UNION OF INDIA & ORS. 1978 SLJ

4011 in TCivil Misc.  Writ Petition  No.{809 of 1972
decided on 09.12.1972. The Union of India had challenged

the said decision in the Hon’ble Supreme Court by filing

Civil Agpeal No.2017 Of 1878. On 27.10.1978 the.Hon'ble
.Supreme.  Court granted special leave to  appeal. On
1 24.2.1384 the Hon'ble Supreme  Court has passed the

following order:

Doy

Y

1. The history of these cases starts with the decision % .
of - Allahabad . High Court in J.c. MALIK's’s - case

-

{



Any  promotions made during the pendency of the
appeal wiii be subject to result of the appeal.
Counsel for the asppellants, Union of India, -has
nc ohjection to it.’

The above order was further ampiified by the

Supreme Court on 24.9.1984 whvrh,fe:d as under:

clarify our_ordér dated: February 24, 1984 by

wWe

directing that the promotiohs which may be made
nereafter, will 'be strictly in accordance with
the  judgment of . the  High Court and such

promotions wiTl be subject to the result of _the

appeal. I any prometicons have been made aftap—-
z

February 24, 1984 otherwige than in accordance
with the judgment of the - High Court, such
promotions snall be adjusted -against the future
vacancies,"” '

[AW)

.. In some of the T./O{Aé.' viz., 'T.A.Nos.160/86;

236/86; - 275/86;  281/86: 420/86; ~486/86;  33/91;

54/91 and O.A. Nos. 209/86: 29/87: 88/87; 4847937 ———

485/9%;  487/9%;  571/93; - 596/93; . 622/93;  680/93;

703/93; and 727/93% an interim-order was -passed By this

Tribunal on 24.4.1887, the operative portion of which

reads as under:

'LNTERIM ORDERS

" et o 2 it A (i . e e B

1. The promot1ons wh1ch may be made hereafter by
the respondents will be strietly in accordance
with the judgment Of the Allahabsd ¥iigh Court in
Civil Misc. Writ No.1809 of 1872, in J U MALaxw

& Others V. Union of India and others rgported
in 197& SLJ 401 and such Promotions will be
subject to the f1na1 result of the cases. If any
promot1ons have been so far made otherwise than

in accordance with the Judgement of the Allahabad
- . High Court, such promotions -shall be adjusted

-~ against the future vacancies.

T —

~——,



"H

24,

It is hereby clarified that if any Scheduled
aste/Scheduled Tribe candidate is appointed or
romoted in his present cadre on the basis of his
verall merit and/or seniority and not on the
;15 of reeekVation alone, the respondents are
not -prevented .from promot1ng him toe the higher
cadire if  he is found otherwise suitable for
promotion, even if the reservation quota fixed
for Scheduled Laste/Schedu1ad Tribe candidate has
been already achieved in the higher cadre.

3.  The respondents shall not follow the
directions or instructions given by the Railway
Board or other authorities in respect of
promotions if and to the extent they are
inconsistent with this interim order. .

4, Ir ‘the: respondentc have made some promotzona

on  the basis of the orders passed by the ﬁigh‘

Court of Judicature at Bombay these promoﬁio
should = not  be disturbed. However, these

promotions will . be subject to the final decisions.

in the cases.

5. However. a11 the promotions in future shoulo

~be made by the respondents in accordance with

-
”
~

. The

this interim order.

8. This interim order shou1d be fo110wed aubJect
to the direction ngen in each case

Tribunal also observed in para 20 of its order

dated 24th April 1987 as under:

4, In

596/93;

"Z20. we deem it necossarv-to'point out that at
the beginnhing of the arguments it was generally
agreed that (1) the cases wou1d be heard f«na11y
only after the Supreme Court decides the point in
the appeal pending before it aga?nst the judgment
of the Allahabad High Court in'J.C. MALIK’s s

case, (ii)} if any promotions are granted in view
of the orders passed by the 'High Court they
should not be disturbed -till - the cases. are

decided finally, and {iii) future promotions

shouid however - be given in v1ew of the interim
order which we would be pass1ng

O.A. Nos. 484/93; 485/93; 487/93;  571/93;

622/93; 680/93 and 727/83 the Tribunal passed

-



an’ interim order dated 5,10.1

iy
0

In these OAs besides

the aquestion raised in Mallik’s case, the _auestion of

granting sehiority " to SC/5T employees was also raised.
in para 20 of fthis interim order the Tribunai has
mentioned as under:
“20. The o~1t;on so far as the interim orders
which are required to be passed today 15
concerned is that the empioyees of SC/ST will not
e ‘entitled to claim seniority on the basis of
- his  date of entry . in the promotional cadre if he
has - got 1into the cadre on account of his
belonging to SC/ST. It is only the other
oategorv, which wae hava‘menf.onnd who would be
entitle d to - uumpete for the general seats.’

<
H

A%

6.8.35

Western

. passed

. Exhibit "A" to 0.A.5896/93

soma of these OAs the challenge to letter dated

jar & Ors. Vs,

L:J
i..l

(A% ]

M J
Railway was made. On this 1ssue the Tribunal has

interim orders which are enumerated in para 21 of

the order dated 5.10.92, which read as under:

»

"Z1. That takes us to the tter: ¢Gt.16.8.198¢°
{sic 1992 Exhibit ‘&' t¢ LALNO. 536/93
LJLGUJJAR ORS. V. WESTERN NAILNAF which haa

)tD

o

&
‘been challenged as being contrary to the interim

directions pqsued by the Full Bench. The Roards
letter purports to show that it was being issued

.0 the basis of the directions of the Full Bench

and the orders of the 'Supreme Court in

J.C.MALLIK s, case. The submission of Shri

Ramamurthy learned counsel for appiicant in QA
NO.588/93 was. that though the Railway Board
purported to act:s w1th1n ‘the directions aféresaid,

the instructions are contrary to. the directlons
of the Supreme Court and the Full Bench.
Exception was taken to Clause 3.1 . which

proscribed the  manner of holding selection and

Xw

\




o

_confirming
reilaxed 8
even whil
catedory. The language used is ambiguous though
the learned counseil  for respondent raiiways
contended that the instructions in clause 3.1
weras confined only to the manner in which the
reserved posts are to be filed and there was no
question of ieap frogging. Our attention was
drawn to clause °‘d’ of page 2 of the written
statement in OA 680/93. Clause ’d’ reads:

the panei~ because

it
an in. respect of su/s candidates

T
e

{d Lt ig vitted that for making good
deficiencies of 15 and.7-1/2 per cent, “the
principle of 40 point roster: will be
applied and after making good this
deficiencies, the hormal  rules  ‘of
seniority will be ‘applied wherein any
empicvee in the higher grade are senior to
-all empioyees in the Tower grade and the
employees whose names are borne on ' the
earlier -"panel are senior to all 1ithese
empioyees, whose names are borne selected
in the subseguent panel, irrespective of
‘the facts that they have accelerated
promotion or otherwise.” '
"what the respondent ra11way= uncerstana bv the
existing .procedure 18 what is stated in clause
(G} page 2 of the written statement, the effect
of which will be to make eligibie, candidates who
have come by way of reservac1on also, Lo competie
for the general posts which are to be filled on
merit. Even the stanhdard for filling tne general
category s not to be observed in their case but
a relaxed standard wouid be applied when they
compete for the post of general category. This
will be contrary to the ‘interim directions which
were . given by the genches of the Tribunal 1in
accordance ‘with the order passed by the Full
Bench and would not be permissible. as jong as an

interim direction stands.- Examo?es 72 & 3 show.

" that when  they have to apply a 3X formuia, the
scaies wi?t be weighted in favor of the reserved
category to the detriment of the aennraT category

and. the reserved categories would make in roads

onh the DOSES which would otherwise be available
for the non-reserved category. There cannot ‘be
any objection to a candidate from the bC/SI who
has come by way of merit competing with the open
categories on the basis of his own merit. . There
can be no 1imit to the vacancies being filled on
the basis of merit even by the persons belonging
to the SC/ST but the result of the “ingtructions
issued by the letter dated 16.6. 924wou1d pe to
prefer the Tless meritorious to the meritorious
beyond the reserved quota of i5 & 7-1/2 per cent

datr
com optwnq faor the post of general’
h



-

e

" reads as under:

M

. el
£of
ERRS S

respectively for the &C & ST and this would be
contrary to the directions issued by the Tribunal
in consonance with the observation of the Full
Bench. The lettdr. dated 1€.8.13%92 cannot be
permitted to be enforced due to the preference
sought to be given and its operation shall . have
to be staved until the final decision of these
matters. :

6. In OA No.680/93 BHARTI GUJJAR Vs. WESTERN RAILWAY

g
]

k.

and in 0A No. T727/93 AWA!

1
L

,THI Ve. WESTERN RAILWAY, the

petitioners seek a direction to promote empioyees against

additional vacancies arising out of restricting without

“reservation for SC/ST. The Tribunal passed interim order

oh  this 1issue in para 22 of order dated 5.10.93 which

'
i

"22. In @A No. 680/93 Bharti Gujjar v. Western
Railway and in OA Nc. 727/93 Awasthi v. Western
Railway the petitioners seek .a direction .to

promote empioyees- against, additional
. vacancies/posts arising out of restructuring
order of cadres without reservation for 8C/S8T
employees. The . restructuring is based on the

instructions dated 27.1.93, Exhibit "A" to O0A
NG.727/95 and it does not result in creation of
additional vacancies but upgradation of existing
posts. Annexure A-9§i1 gives the position
regarding the existing percentage and the revised
, percentage resulting 1in upgradation after the
~ - restructuring. In view of the decision of this
Tribunal (Allahabad Bench) 1in 0OA No,. 414/87
N.K.SARNI v. DIRECTOR GENERAL, RDSO, decided on
51.5.88 the applicants would be entitled to ask
for relief " if reservation 1is sought to be
introduced . in the matter of uparadation of the
existing posts. The learned members observed in
para 15 that law is very 'clear that in matters of
promotion reservation would apply but the point
is whether the upgradation is promotion at all
and this was answered in the negative by holding
that upgradation was not promotion and that
therefore the roster could not apply for filling
the upgaraded posts.”

The operative portion of this interim order has been made

in paras 23 and 24 which reads as under:



&%)
XY

"33 (1i).that the vacancies available from time
to time should we filled up in accordance with
the 40 "point roster scheme subject to the

condition that the members of SC/ST do not exceed

i5 and 7-1/2 per, cent respecuive1v at any - given

point of time and if a person belonging to the -

UL/ is promoted on his own merit and not in a

reserved vacancy then for the purpose of th1s\

interim order such appointment wiTl be excluded
~  while computing the required percentage. Any
’ promotion that would be made in pursuance of this
order will however be subiect to the result of
the  applications and 1in the 1light of the
clarification which we have given in the body of
this Juoqment : :

- 24, (i) that while f1111nq the upqraded posts
on account of restructuring which do not 1nvoivp

.expansion of the cadre, the reservation shaH n@i} 3)\

be resorted to.

{111} that the Respondent railways are restrained
from acting upon and giving effect to "the
instructions contained in Railway Board Iletter
dated "16.6.1992 Uunder General Manager's letter
dated 1/203.7.92 and the further instructions of

the General Manager(E) under letters dated 1.9.97

and 28.4.93 until further orders as they are not

. in conformity with the interim direction given by
the Tribunal 1in  pursuance of the Full Bench
decision and the Jirections of tha bupreme Court
in J.C. MALLIK’s case.’

7. These interim orders/dated 5.10.199% came for review

by a series of Miscellaneous Petitions and Review

11.10.1994 and the miscellaneous betjtions and review

petitions for changing the interim drders were dismissed.

§&.  In T.A. Nos. .509/87; 511/87; 512/87; 513/87;
514/87;  515/87;  516/87; 22/91; _ and O.A. NoS .
425/89;  274/87;  349/87:  636/88;  403/89;  856/89;

973/89 A1l India SC/ST Associations are the applicants.

Since the issues involved in all these CAs were deépendent

~

.

2

Petitions which were disposed of by a common order dated



upon the f;nai Qutcomé of decision of Hon'ble Supremé
Court in" J C MﬁLLIK’s cass, these were aiso placed 1in
since-die 1list along with aii other T.,A/C.As. After
fina§ dec1eidn'»ih the case of J.C. MALIK all thesse

matters have Dbeen heard as a group. We have heard ali
the counsel in these cases and perused the records.. The

main issues involved in these cases are as under:

!

whether the reservation for 8C / ST

(i}
in promotion would be on the vacancy
or cadre ?..

(i1} How the Seniority of the _SC./'ST
employees 1is to be dstermined vis—a-
vie the general community candidates
for promotion to unreserved (genéeral)
posts 7 ' ' :

‘{iii) Whether the reservation wou?d'apply in

-of crdre when

case of restructuring
' total strength of the cadre does not
vary 7 '

9. A1l these 0OAs were kept jn’the sine-die 1ist as thé'
deément “in ﬁhe case of J C MALLIK was éwaited., The
Hon’ble Supreme Court has finally decided the appeal of
the Union of India égaihst the judgment.of Allahabad High
Court in JC MALLIKfs.case in Civil Appeal No.2017/?8 on

26.7.1996. The order of the Hon’ble Supreme Court reaésb

as under:-

“This appeal is directed against . .the judgement of
the Division Bench of fthe Allahabad High Court
.dated December 9., 1877, It relates to
reservation 1in the matter of - promotion for
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vees belonging to . Scheduled Caste
uied Tribes in  the Railiways.
ruing the Circuiar of the Railway
Aprii 28, 1870, the High Court has

the said reservation should be made on
of the posts in the cadre and not on
of - the  vacancie oGccurring during

icular year. This view of* the High Court
approved 1in the recent judgement of

and

While
Board
neld

the
the
a
has L

the

Constitution Bench of this Court in R.K.SABHARWAL

& OR
7451

S Vs. BSBTATE OF PUNJAB AND ORS [1995(2)
.wherein 1t has been observed:

YA ivision Bench of = the Allahabad

High Court in, J.C.MALIK Vs.. UNION OF
INDIA anterpreued Ranzway Board’s

circular dated 28.4.1%870 providing 15%
reservations for the Scheduled Castes
The High  Court  held  that the
percentage- of reservation is in
respect -of the appointment to the

posts in a cadre. On ithe basis of the

material placed before the High Court
it reached the conciusion that if the
reservation is permitted N the

vacancies after all the posts 1in a

" for Scheduled Castes and Scheduled:

cadre are fi1lied then serious
consequences would ensue  and  the
general category is iikely to suffer
congiderabliy. We see no infirmity in
the view taken by the Hiagh Court.”

. The nedrned Additional Solicitor
General has bunmatted . that the
application of this principie may
create gifficuities in cases where the
total number of posts -in the cadre s
not < sufficient for the appiication.of
roster in respect of the reservation

Tribes. By way of illustration he has
pointed out that under 100 point

roster the reservaTiOﬁ for ochedu}ed

Castes can only be made at point No.

whi 1@ for Scheduled Tribes at Pownt
No. i and that if the strength of the
cadre 18 less than seven there can be
no reservation for Scheduled Castes
because the roster cannot be applied
and similarly 17 thée cadre strength is

jess  than 14 there can be - no
reservation for Scheduled Tribes since

the roster wouia not appiy. In the
facts of this case this question does
not arise. We, therefore, do not
propose  to go into the same. Having

regard i) the decision of the

SCC - ~
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Constitution Bench aof this Court 1in
SABHARWAL s’ case (3upra) the appeatl
faiis and it 8 accordingly dismissed.
Mo costs. :

Review Petition and IAs are aiso
dismissed. " . c

10. The learned counsel for the respondents Mr.v M I

Sethna as well as learned counsel for the intervenors on-

behalf of the SC and S§T Asscciation Mr. D V Ganga].have
subﬁitted that the gquestion of reservation being
applicable on the basis of vagancies or on the.basis' of
posts stands comb]eteiy settied after the BSABHARWAL's

decision [1895 SCC (L&S) 548] by the Hon’ble Supreme

Court which has also been relied in the judgment of J G

MALIK. The onTy question which,reMains to be decided is
the date from which the reservatioﬁ is requiredv to  be
appiiéd on thevbaéjs of posts and not on the basis of
vacancies. The contention of the iearned counsel far the
offioia1' respondents Mr. M I Sethné és well as Mr.
Gangal counsel for the intervenors is that SABHARWAL’s

¢

Jjudgment i8 required to be impiemented prospectively

ite., from the date of judgment which is February 10,

1995, The learned counsels have argued that in view of
the prospective appliication of SABHARWAL'’s judgmeht; thé
reservation,shou?d be cdntinued upto February.10, 1995 on
the basis of‘va¢ancies and the rosters in terms of- the
Railway Boa}d’s letter dated April 28, 1970 which was the
subject matter of controversy in J C MALIK;S case. Tﬁe

learned counsels have further argued that the stay orders

granted by' the Tribunal therefore would have to be

vacated and the reservation according to the rosters on
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of vacancies as was being done before the stay

‘order would have to be continued upto - 10th February,

1995, the date of SARHARWAL's judgment. The learned

counsels have further argued that all ‘the promotions

~

which have been made as a result. of the irterim orders

(Tn

9

(i 9]

ranted upto 10G. 02 1

N \(."

by the Tribunal “in various Ohs

would have to be reversad,

11.' Learned vounse] for the app]1cants in some or the

OAs Mr. ' G RS Walia, Mr. G K Masand Mr . Ramamurthv
submit that 1nrer1m o&aers were Dassed by the Tribunal.in
terﬁsh of the interim order pagsed»by the Hon’ble Supreme
Court " in J ¢ MALIK’s case and'a]llfhe TAs/OAs were kept
in Siﬁe~die  Jiét awaitfng the decision of T MALIK'

case, The appeal in JC MALLIK’s case‘hésvbeen dismissed
by the Horn’'ble aunreme Court and cherafore the decision

of the Aiiqhabaa High Court that the reservation shouid 5?

—

be -on the  basis of posts in the cadre and not on the

basis of vacancies occurring during a part1cu7ar year has *J.‘

-

become’ final. Re sult of the anove decision is that the

Cinterim orderé which were granted in various OAs under
,Qqnsiderafioﬁ stand - confirmed: on  this péiﬁt. | The
varion“ QAs wherem lthe Controversy was that 'the" ’
reservation ahoqu be on the basis of vacancies and hot . "
. on  the Dasis of postb in the cadre; wou?d have therefore
to be disposed - of on the basis of final order in JC |

MALIK's .case and the orders would be applicable from the

date various' interim orders were granted. The learned
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counsels for the appiicants in somie of the 0As further
contended that anv other view would neaate: the ~decision

of the Hon’ble Supreme Court in JC MALIK's case.

12; It has peen further argued that the postdating of
thé judgehent in R.K.SABARWAL’s case by - the
cohstitUt%ona? bench of the Hon’'ble Supreme Court is only
for the purpose of .administrative convenience and it does

not give Jegality to the claim of the respondents that

tiie reservation . is required to be continued on'the basis
of vacancies even where the administration had béen
stoppeﬁv from doing so on the basis of the interim orders
passed 'by the Tribunail in Tine with the interim order
which the Hén’b1e'8upreme Court had pasééd-in the case of
J.C,MALIK.V It has been aiso argued that the cases where
the roster 1is 8till being applied on the basis of
yacancies for some reasoh or the other,the respondeht

Administration woulid have to take action to workout the

rosters in terms of SABHARWAL’s Jiudaemenc from February

10.1985. I those cages where the reservation is being
continued on the basis of vacancies for some reason. or
the other would have to fall in line with the decision of

the SABHARWAL’S case from February 16,1395, Such orders

‘which would have been passed on the basis of reservation

onh the basis of vacancies, if challenged, would pe
protected upto Febrqary- 10,1995 because of the
prospgctive application of the 'SABHARWAL’S judgemeﬁt.
This is not the position in the present cases where the
stay orders are passed by the Tribunal in terms of
interim orders passed by the‘Hon’bTe‘Supreme Court 1in

J.C.MALIK’s case,



13. After hearing both the cbunée]s on this issue, we
are of ﬁhe view that the decision in J,C.MALIK’s case by
the Hon’bie Supreme Court cbnfikms the 1hterim stay which
was dranted by the Hon'ble Supreme Cert and therefore
all the interim orders_granied by the Tribunal. in terms
of interim orders by“Hon.S.é. in J.C.MALIK case stand
protected7iby the deciSion of J.C.MALIK's case by .the

Hor'ble Supreme Court. Wwe are, therefore, of the view

. e
L . . ) L, . .
Tribunal directing the administration to follow Twu&f\mi

that wherever the interim orders have been passed by the

interim orders: passed by the Hon’ble Supreme Court in

J.C.MALIK s - case which have been enumerated in Para 4

above, there woulid be no auestion of cancelling those

o

stay ordersA unpto 10th February, 1995.  And therefore
there will be no question of directing the filling up ofv
"thé' noéﬁs on the basis 5f application of rosters on
vacancies. In thoée cases wh.re the reservation_is\being

continued on the basis of vacancies for some reason or s

the other would have to fall in Tine with the.decision of

the SABHARWAL’s case from February 10,1995. Such ordefs"’ >4
which wcuid}have been passed bn the basis of reser?ation'

on the basis of wvacancies. if <challenged, would be
protected ubt@ February 10,1995 because of the

Drospective application of the SABHARWAL’s judagement.. .
- - r

\ .
14, The Constitutional Bench Judgment by the Hon’bie

supreme Court in R.K.SABHARWAL's case 1is the finai
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authority on. issue of reservation and application of
roster. in Para 5 the Hon’ble Supreme Court has brought
out the position of law on the issue of reservation. The

para reads as under:-

3

R Wwe see considerabie force in the second
contention raised by the fearned counsel for the
petitioners. The reservations provided unger the

-~ impugned Government instructions are to oe
 operated in accorgance with the roster to be
maintained 1in each Department. The roster is
impiemented 1in the form of running account from

year to vear. The purpose of "running account”

is to make sure-that the Schedule Castes/Schedule

Tribes and Backward Ciasses get their percentage

.- of reserved posts. The concent ofv'frunning
account” in the impugned instructions has to be

so interpreted that 1t does not result in

excessive reservation. "16% of the posts... are
reserved for .members of the Scheduled Castes and
Backward Ciasses. In a lot of 100 posts those

falling at Serial Numbers 1, 7, 15, 22, 30, 37,
.44, B1, 58, 65, 72, 80, 87 and ¢1 have Dbeen
reserved and earmarked in the roster for the
scheduled Castes. Roster points 26 and 76 are
reserved for the members of Backward Classes. It
is thus obvious that when recruitment to a cadre
starts then 14 posts earmarked in the roster are
to be filled from amongst the members of the
Scheduled Castes. . To illustrate. first post in a
cadre . must go to the Scheduled Caste  and
therefore the said class is entitied to 7th,
i5th, 22nd and onwards upto 91st post. When the
total number of posts in a cadre are filled by
the operation of . the roster then the resuit
envisaged by the impugned instructions is
achieved. In other words, in a cadre of 100
posts - when the posts earmarked in the roster for
the Scheduled Castes and the Backward Ciasses are
filled the percentage of reservation providea for
the reserved categories is achieved. We see no
justification to operate the roster . thereafter.
The "running account” is to operate only till the
auota provided under the impugned instructions 18
reached and not thereafter. Once the prescribed
percentage of posts is filled the numericai test
of .~ adequacy is satisfied and thereafter the
rostaer does not survive,. ‘The percentage of
reservation 1is the desired representation of the
Backward Classes 1in the State Services and is
consistent with the demographic estimate based on
‘the proportion worked out in relation to their
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population. The numerical aquota of posts is not
a shiftinag boundary but represents a figure with
due application of mind. Therefore, the only way
to assure eqguaiity of opportunity to the Backward
‘Classes and the general category 1s to permit the
roster to operate ti11 the time the respective

appointees/promotees occupy the posts meant for.

them 1in the roster. . The operation of the roster
and the “running account” must come to an end
thereafter. The vacancies arising in the cadre,
after the initial posts are filied, will pose no
difficuity. As and when there 1is a vacancy
whether permanent .or temporary 1in a particular
post the same has to be fiiled from amongst the
category to wihichh the 'post belonged 1in the
‘roster. For examplie the Schedulie Caste persons
holding the posts at roster points 1, 7, 15
retire then these slots are to be filied from
amongst the person belonging to. the Scheduled
Castes. Simitarly. 1if the persons holding the
post at points 8 to 14 or 23 to 29.retire then
these slots are to be filled from among  the

general category. By following this procedure

there shall neither be shortfall nor excess in
the percentage of reservation.” '

ib.. In Para 6 the Hon'ble Supreme Court has elaborated

on the expression I ‘posts’ and ’vacancies’® and has

prought out cleariy the difference between the two .

This para reads as under:-

[T

6. The expressions ‘posts’and ‘vacancies’,
often used in the executive instructions
providing for reservations, are rather
probiematical. The - word ‘post’ means an
appointment, job, oFfice or employment. A
position to which a person’ is - appointed.
'Vacancy’ means an unoccupied post or office.
The plain meaning of the two expressions make it
ciear that there must be a post in existence to

enable the ‘vacancy’ - to occur., . The
cadre-strength 1is alwavs measured by the number
of 'posts comprising the cadre. Right to be

considered for appointment can oniy be claimed in
respect of a post in a cadre. As a conseguence
the percentage of reservation has to be worked
out in relation to the number of posts which form
the cadre-strength. The concept of ‘vacancy’ has
no relevance 1in operating the percentage of
reservation.” '
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The Hon'nie buoreme Court has Turcner brought out 1in

Para 7 as to how the rosfprq wou?q be operated and has

’

observed as under:-

R WHen aTl the roster poinis in a cagre are
filied the required perrentaqv of reservation 1S
achieved.. once the total cadre has full
representation of the scheduied Castes/Tribes and
Backward Ciasses in accordance with the .
reservation - policy tnen the vacancies .arising
thereafter 1in the cadre are to be filled from
amonast tThe category of oersons to whom the
respective vafanrwes oeloﬂg ’

in the end the Hon'ble Supreme Court has directed, that
the nterpretat10h given_ by us to the working of the -

roster and our findings on this point shall-be ooeratlve

prospective1y.

BN

16. the respondents aam1n1snrat1on has taken a position .
in their atf1dav1 fited in various OAs. that the policy’
of Government. concernlna reservar1on for sC/8T, is  that

t,ne reservat;on is to be mace for the vacanmes OCCUTV'H’\Q

from time to time and not for the posts in the cadre and

. the roster is reauired to operate as a ’running account’

for filiing the vacancies. The respondent administration

has also filed copy OT the supo;ementary affidavit filed

by the aom1n1sfration in the Hon ‘ble bupreme Court in

Q.C.MAEIK'S case which is piacec at Exhibit D’ of OA.NGC.

1/86, that 1is the affidavit by shri S.D.Dariva

(.u

Z:
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Add1.Director Establishment (Resvn.),Railway Board, New

\

\Dethi. In*‘Para, 6 of this affi davit ‘the = respondent
i ) : . , ‘

aam1n1strat1on has brought out poliicy of the Govt. in

the case of reservation. Para 6 reads as under :-

“8. The Policv of the Government: From-the very
inception of the principle of .reservation for
Scheauled. Castes/Scheduied Tribes.has been to
reiate tihe percentage of rebervan1on to the
available number of vacancies and not to the -
total number of posts availabie in the cadre.
The  Hon’ble High Court has made an error in
interpreting para Z of the Railway Board’s Letter
. dated 20.4.1970. The said paragraoh has to be
read with paragraph i of Board’s letter dated
27.8.1968 and has to be understood in the broader
context of the entire gamut of reservation ruies
‘and orders issued by the Government from time to
time both in initial anpointments as well as 1in
‘promotions. In this Connect1on I crave teave to
“invite - attention of this Hon’ n;e_Court to the
following Jetters :-

C{.M.H.A. Resolution  N0.42/21/49-NGS  dateg
13.9.1950

2.Railway, Board’'s letter No.E.50cmi/7/3
dated i8.6,1853 (Annexure~II)
3. -do- No.E.55CM1/3 dated 5.10.1955
- {Annexure-III)
4. +do- No.E(SCT)62CM15/10 dated’
24.12.1963 (Annexure-1V)

5. —do- NO.E(SCT)68CM15/10 dated
27.8.1968 (Annexure~v)

6. ~-doNo.E(SCT)72(21\4-15/5 dated 11.1.1973
7. ~do No.E(SCT)73CM15/13 dated 17.8.1974.
Items 1,6 & 7 above .have already been filed
before this Hon"ble Court alongwith my Rejoinaer

affidavit dated 25.9. 1978 as Annexures III & V &
VI: thereto. . ;.
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6.1 In this connection, attention is specifically
invited to the M.H.A.’s Resolution mentioned at
item” (1) above, which states, inter-alia  “the
Government of .India have decided to make the

‘following reservations 1in recruitment to DOsSLs
and services under them :- a) Scheduied Castes :-
The existing reservation of 12 1/2% of vacancies
fiiled by direct recruitment in Tavor of the
. SCHEDULED castes will continue in the case oOf

' recruitment to posts and services. made, on
all~India basis, . by open competition, 1.e.
throudgh the Union Public Sérvice Commission or by
means of open competitive tests held by any other
authority. Where recruitment is made otherwise

; than by open competition, the reservation for’
A Scheduled Castes will be 16-2/3% as at present.

b} Scheduled Tribes :- Both in recruitment by,
cpen competition and in recruitment made
otherwise than by open competition there will be

" a reservation in favor of mempers of Scheduied
Tribes of 5% of the vacancies fiiled by direct
recruitment.”

6.2 Reservation in vacancies and not 1in posts :-
It will be pertinent to pointout that the above
Resolution makes a specific mention of 12 1/2% of
vacancies 1in the case of Scheduled Castes and 5%
of the vacancies 1in the case of &cheduled
Tribes. These percentages have subseqguently been
enhanced in 1970 to 15% and 7% respectively. The
Resolution aiso mentions . reservation in
recruitment which iogicaily indicated tne stade
at which the reservations have to operate -viz.,
the stage of recruitment and so has to be made
against the vacancies for which the  recruitment’
has to be carried ‘out. The  Government's
~ policy-premises in regard to the reservation fiow
- from this concept of vacancies. and 'not cadre
posts.” : ) : L :

7. Since the issue now stands\séttied ffha11y byv the
judgement pronounced by the Const{tutibnaT Bench in
Sabharawai’s»oaée, ex;féct>from which have beén guoted 1in
paras 14 and 15 it would become necessary for 'the
respondent _administratioh_ to review:  policy on‘ the
guestfon of réservation{ MHA»circuiaf.reSQTUtions make

it ‘clear that the policy of reservation is based on the

ot
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vacancies and. not on the basis of cadre. - Since- the

reservation according to vacancies has not been founhd To

At

be according to. the provisions. of Art.16(4) by

constitutional Bench in SABHARWAL case, it would become
necessary Tfor the Union of India to scrutinize aii rules

& regulations which nhave been formulated on the basis of

MHA resoiutions {(which provide reservation on vacancies

\

and not on cadre strength) and revise the same to conform
to .the judgement in SABHARWAL case. Rules for operating
of 40 points roster which at present operates as a

running account have also to be reviewed in terms of the

observation of  Hon"bel Supreme Court that the roster

cannot operate as a running account and has to come to an

end when all the post in the cadre have been filled by

operation of roster.

i8. The next question which has been raised before us is

the seniority of reserved community candidates vis-a-vis

the general community candidates for promotion to the

Ti

‘general poois. he issue specifically to be decided 'py

us . in some of -the TAs/UAs concerns the validity K of

respondent administration’s letter dated 16.6.92. This
ietter was challenged in OA NO.596/93 M J GUJJAR & Ors.

P

the .arguments of both sides had passed an order Staying

the operation of . letter dated- 16.6.%2, the relevant

.

and  in some other OAs. The Tribunal after -considering:



~ port1oné of these interim orders are reproduced in para &
‘of this judgmeﬁt. The‘understandfng of the respondent
administration is that the acceierated'promoti@n,of the
reserved community empioyees would give them ihe benefit

of Séniority ?roﬁ the date of tﬁeirAprOmotioﬁ” in .the
higher voadre. This issue has peen the subject matter %n‘

~ 5£}T SINGH JANUJA AND OTHERS Vs. STATE OF PUNJAB AND
OTHERS, (1996) 2 SCC 715 betore the‘Hon’bfe,Supreme Court
and the three Juages Bench hés decided the issue holding
“that the accelerated bromotion L0 reserve commun1t9
candidates‘ as a result of rule of reservation would .not
‘given them  the benefit of acceiéraﬁed seniority. The

i ' judgment of © the Hon’'ble Supreme Court.in JANUJA’S case
has aiso corsidered in para 16 another judgeﬁeﬁt of the
Honébfe Supreme! Court -UNION CF INDiA Vs. VIRPAL SINGH
"CHAUMAN ETC., JT 1995(7) SC 231. The decision of the
Hgn’b]e Supreme Court 1anANUJA’sfcaée wouid déterminé
thee policy concerning gfant of séniorityvto the reserved
Community candidates vfs;a¥vis general candidates in the

case of promotion against general posts.

19, Thié -Yiew has éisé been takén by Hon’ble Supréﬁe
_Court in their decision dated 15th March, 1996 arising
out of OA No. '71/394 of Ahmedabad Bench of the Tribunal.
This judgmént‘of Hon’bie Supreme Courti -has been quo;ec,iﬁw
Ahmedabad Bench decision dated 3.6.96 in CA No.71/94 D V
i Pandya v. Union of India & Ors.

\
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20. The -question involved in these QAs. before the

Ahmedabad ~Bench has been brought out in Para 1 whjch‘

reads as under -

" A1l these 10 OAs. were decided by this
Tribunal as per order dated May 17.,19%94. - The
guestion involved . in these OAs. 1is whether an
employee who secured accelerated promotion by
virtue of reservation orders made in favour of
§C/8T candidates would be entitied to count for
further promotion his seniority from the date of
j;hls promotion to such post or his basic seniority
in the cadre from which he was promoted in the
reservation quota will have to be taken 1into

. consideration?” ’

The Ahmedabad Bench followed the decision of the Calcutta

“Full Bench in OA.NO.854790 . and another Full Bench

decision of Hyderabad Bench in OA.N0.759/87 and had held
that for - further promotion an employvee was entitled to

count seniority from the date of his regular promotion

~

and that his basic senijority in the cadre from which he

was promorad against reservation guota was not materiaT
for further promoplonj ‘This issue was challenged nerore
the Hon’bie. Supreme  Court in one of the OAs 1.e.
OA. No /1/q4 through Civil Appeal No.4729 of 1996 which
Wag decwdea by the Hon’'bie Supreme Court by--%ts order
dated March 15, 1996. Thé'judgement of the Hon’b?e
Supreme <Court has Dbeen quoted‘in7Pé%a 3 of the lorder
dated 3.6.1996 Q¥ the Tribunal. The Qecisian ‘of the

Hon'ble Supreme Court as guoed in para 3 reads as unhder:

"Leave granted.

The point invoived for decision’in this appeal as

indicated at the beginning of the impugned order

. e

(ﬁx ’
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made by the Tribunal is now settied by decisions
of this Court, the most recent being AJjit Sinah
JANUJA and Ors. Vs. State of Punjab and Ors.
{(1996(2} SCALE 52Z61). 1t has been cleariy hneid
that the benefit of the accelerated seniority
obtained on - promotion against any reserved
vacancy ©o0 a candidate of that category is not
avaiiabie when relevance 1is of seniority for
further promotion against a vacancy  in the
- general cateqgory Tor which purpose the basic
. inter-se seniority or panel seniority counts. ToO
- this extent, the decision of the Tribunal has to
be . modified. The case of each promotee has to be
examined in that iight in accordance with the
principle clearly stated in Ajit Singh’s. case.
For this reason, the impughed order of . the.

RS Tribunal is set.aside and the matter is remitted

te the <Central Admn. Tribunal.Ahmedabad Bench
for a fresh decision of 0.A. 1in accordance with
Taw: " : ' ' '
The Ahmedabad Bench therefore on the bas'is of the ' above
Jjudgement dated 15.3.96 reviewed their decision in all
the OAs. and has disposed of ail the QAs. with the
direction “to the respondents = to refix . the

seniority/promotion/reversion and take necessary suitable

~consequential steps in accordance with law Taid down by

-~

the Hon'bie Supreme Court in the case of AJIT SINGH

S ANUJA, In view of the Hon’ble Supreme Courti judgement

dated 15.3.1996 which has been quoted‘above, we are of
the opinion.thét the f}naTléuthority'on—the question of
determining: the senfority of the reéerved Community 
candidate for further promotion to the general posts on
the basis of their accelerated pro@otioh 1é the Hon'bie
Hon’'ble Supreme Court dgcisjon in AJIT'SINGH‘JANUJA’S

Ay

case. .

21. 1t would.be beneficial if some observations of the’

Hon’ble Supreme\Court relevant toc our case are reproduced

&= \.y
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here1n ta undersuanc the implication of the 1udgment. In
(

paraf's at. paqe 725 the Hon’ble Supréme uourn has orougnt

Qhe 1esue 1nv01ved in JANUJ@ s case thCh reads as

‘unuer:*‘

% .. "The controversy which has been raised in
the - present appedls is: whether, after the
members of Scheduied Castes/Tribes or - Backward
Classes for whom specific percentage of Dposts
have been reserved and roster has been provided
having been promoted sgainst those posts on .the
basis of ‘“accelerated -promotion” because of

: reservatvoh of posts and applicability of ‘the
roster system, can c¢laim promotion against

general category posts in still higher grade on

. the basis of their seniority which itself is the
result of accelerated promotion on the basis. of

- reservation and -roster? The JYearned counsel,
appearing for the appellants, took a clear and
definite stand that.they have no ,ar;evance' or
objection if members of the Scheduled Castes or

- Backward c¢lasses, Tor whom reservation has been
"made and roster has been prescribed even in - the

promotional posts, get accelerated promotions

against those posts. ' But the question fis:
whether, on this basis such ~Taccelerated
promoteeb' . from ‘ower grade to higher grade .in
gervice can ciaim proméuion against the general
category posts in still higher grade of service
merely because they had been promoted before the
. peneral category candidates, who were senior to
them 1in the lower grade and have been promoted

later in their turn? In other words, 1is the

benefit: " of extra seniority obtained by a

reserved category candidate by earlier promotion

. ynder the reservation pol 1cy to the reserved
post, also available to him for compezing .with
his  otherwise senior general category Candwdate,
who. got promoted to.the same cadre Jater oniy
because of the reservation policy, for promotion

Y0 a general category post aiso .in  the next

higher grade.” T » ‘ B

In para 9 the Hon'ble Supreme Court has heid that the

benefit of acceierated seniority cannot be aranted to the

. St ’

reserved community candidate on the basis of accelerated

promotion against reservation point for the purpose of

17 S
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further promotion against the general auota. Para 9 of

the judgmant reads as under:

v

“.... . The same principie which has_ been
enunciateg By the Constitution Bench in the
aforesaid case shall be appliicable whenever a
member of Scheduled Castes or Backward Cilasses
has got accelierated promotion To a nigher grade
and is to be considered for further promotion to
v a stil] higher grade against general category
N sl posts.’ The accelerated promotions are to be made
oniy against the posts reserved or . roster
prescribed. Thers is no question of that benefit
being avaiiablie when a member of Scheduied Caste
or Backward Classes claims promotion against
general:. tategory posts in the higher grade. it
need hardly be pointed out that such candidates
who are members of the Scheduled Castes oOr
Backward Classes and have got promotion on the
basis of reservation and appiication of roster
. before their seniors in the lower grade belonging
to general category, in this process have nNot
“guperseded them, because there was no inter se
comparison of merit between them. As such when
such seniors who belong to general category, are
promoted later it cannot be -said that they have
heen superseded by such members of Scheduled
gastes or Backward Class who have been promoted

“garlier. While considering them for ' further
. . promotion against general category posts if tThe
- only fact that they have been promoted earlier

being members of $cheduied Castes or Backward
Cjass . is taken into consideration, then it shall
yioiate the eaguality ciause and be against the
view expressed not only in the .case of R.K.
SABHARWAL by the Constitution Bench, but aiso by
the nine-Judge Bench in the case of INDRA SAWHNEY
where it has been heid that 1in any cadre
reservation shouid not exceed bevond 50%."

on the question of Filling reserved posts "and general
pogits on promotion, Hon’ble Supreme Court has observed at:

the end of para 16 as under:

-

e
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27. <Circular dated 16.6.92 which has been stayved by the

no

o
[ax3
.

iy

... Whenever a guestion arises f
post reserved for Scheduled Caste/
in a stiii Higher grade then uch candidate
beionging to Scheduled Caste/Tribe shall be
promoted first but when the consideration is in

or
Tribe candidate
s

respect of promotion against the general .category

post 1in a stiil higher grade then the genheral
category candidate who has been promoted Tater
shail be considered senior and his case shail be
considered first for promoiion appiying either
principle of seniority-cum-merit or
merit-cum-seniority.

Al

Tribunal has been challenged firstiy on the ground that

the prévision in the cjrcuiar granting seniority to the
SC/ST .as a result of accelerated promotion is . against
the "provésion of rulies 1in the Ihdfan Raiiway‘
Establishment Mannual. Paras 306, 309, 219 etc., of;

.

indian Raf1way Establishment Mannual, 1a} ~down that
seniority would be gerrned by the positfon in the panel
irrespective, of the déte of prdmptiqnc it is argued
that the prov;sion ofrcircuiar:datéd 16.6.92 granting
promotion from the 'date of ‘entry into <the grade’
compietely over1ooking the panel pOéition is against the
provisions of Indién Railway Estab?ishment Mannuai.w We
are of the view that this argument would hot hold éood

as the oprovision in the Estabiishment Mannual are of

general  ‘nature and the rules providing reservation are

‘special rules which would override the general
. . _

v
~

provision. Therefore, it would be within the powers of

the Government to frame ruies for providing seniority to

\,

the reserved community candidates which could . be
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different than general rules provided in the Indian-

Railway Establishment Mannuai. 1In this connection the

Hon'ble Supreme Court’s observation in para 27 of 1tThe
VEERPAL SINGH CHAUHAN [JT 1895{(715C z31] are relevant.

The Hon’ble Supreme Court has observed as under:

are of the opinion that the aforesaid
circulars/ietters providing for reservation 1in
favor of Scheduled ~ Castes/Scheduied Tribes
candidates, rosters and their operation.and. on
the subject of seniority as between general
candidates and reserved category candidates,
being .in the nature of speciai ruies prevail over
the general instructions contained in Volume-I of
the Indian Raiiway Establishment Manual inciuding
those contained in Paras 306, 309 and 319 et al.

27, We

25. The circuiar dated 16.6.92 has also been chaiienged

on the ground\that the provisions concerning senijoriity in
this circuiar are  agaihst the iaw iaid down by tThe

Hon’ble Supreme Court in JANUJA’s case and the aquestion

-

of giving accelerated senicrity as a result of

accelerated promotion stands finally decided by the

Hon’'bie Supreme.court by their judgment in JANUJA’s case.’

-1n para 15 of the judament it has been specifically

brought out;by the Hon’ble Supreme Court in the last few

lines that giving accelerated seniority as a result of

" acceierated promotion for furiher promotion to general

category posts would amount to discrimination under
Articies 14  and 16 of the Constitution of India. The
observations of the Hon'hle Supreme Court read as under:

2

~ The eguality principie reauires exciusion of
_the factor of exira weightaye of earlier
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promotion to a reserved category candidate
because of reservation aione, when he competes
for further promotion to & general category with
a. general category candidate, senior to him in

R the ‘pahel. Any other view wouild amount to

reverse discrimination and ‘violative of the
guarantee of equality in Articles 14 to 16."

24, In view of the above”observgtions it is guite ciear
that the reading of circular dated 16.6.92 by the-
respondent administration.as haé been brought‘oUt in the
fhtérim order of this Tribunal which‘has been reprdduced
in para 5 cannot be sustained. _Part éf the Circular
dated 16.6.92 so for as it gives accelerated senidrity
on the basis of accéierated promationbtoithe  keserved
community candidates for promo;ion against unreserved
general category posts is therefore jiabie to be quashed

A

and is accordingly guashed.

]
t - I

25. The 19.1.72-¢ircular of the Railway Board quoted in

their supplementary affidavit filed by the respondent

\ .
administration on 3.12.96 in OA N0.484/93 providing

w

seniority to SC/ST according to  panel ' position
irrespective of their date of promotion wiil aiso be hit
by the observation of the Hon’ble Supreme Court 1in

JANUJA’S case in para 15 which reads as.under: -

’

. Seniority in service 1is one of = the

"

important Yactors 1in making promotion. Even
where process of promotion by selection 1is

-adopted, seniority has an importance in case of
equal merit. The principal object of a promotion
system 1is 1o secure the best possibie incumbents
for the higher position while maintaining the
moraie oFf the whoie organisation, The best
pubiic - ‘interest is served when equal

— 'A"\”}J
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opportunities for promotion exist Tor ali
qualified empioyeés. ~Civiil servanis are ablie to
move up “the promotion ladder” as the merit
deserves and the vacancies occur. Right to
equality enshrined in the Constitution is to be
preserved by preventing reverse discrimination as
well. The gquarantee of equality reguires
maintenance of -original . or panel 1inter se
seniority between the general category candidate
and the eariier promoted reserved category
candidate under the reservation policy., for
promotion to the higher general vacancy. The
equality principle requires exclusion of the
factor of extra weightage of eariier promotion ToO
v & reserved category candidate because of
e ' reservation aione, when he competes for further
promotion to a general category with a general
category candidate, senior to him in the panel.
Any other view would amount to  reverse
discrimination and vioiative of the guarantee of
equality in Articles 14 to 16.°7

it may so happen that a reserved community candidate is
called for selection because~of“the reservation point
whi?e] SdMe senior unreserved candidate {general category
candiéaie) might not be called for the selection. The
senior general candidates may perhaps find piace in the
nekt panel for prpmoiion; Thus by virtue of:-the‘ ruie
that seniority of 'SC/ST would be determined . by panel
bositioﬂ and also candidateé on érevious panel would be
éenior to the candidates on later panel, the reserved
communi;y candidaie vaTthough Junior to the general
candidates f{who were not called in the first seiection;

would become senior by virtue of the provision of this
ruie. This will ‘happen inspite of the fact that the
reserved community candidate got hié posftion in the

panei by virtue of rule of reservation.

26. Thus 1f he (the reserved community candidate) is

considered senior to the general candidates who were not



~called for the 'firstipane35 this will gc  against the
observation of the Hon’ble SupremeVCourt\in JANUJA's case
referred to above thar ‘equality principle requires
exclusion of the factor‘of extra weightage

promotion té a reservéd category candidéte_ because of
reservatién a?ohe, when he competes fb% further promotion
Lo a general categor& with a general catégory.candidate,
senior to him in the panel.’

emp?oyeeé Trom eariier péhei are, as a

27. If ruie,

treated seniof to those on later panels, eventhough they

might have obtained their position in earlier panel by

'reservation, situation deve]opihg can best be explained

through an example.

EXAMPLE:

w
-—{

ASSESSED VACANCIES - GENERAL (GLY 5; s.C. 2;

ASSUME THREE TIMES THE CANDIDATES ARE CALLED.

. .——-—-—-—_—-—_--_-.—......._-——_—..-_..-..-...._.__._._._._—___..__..........__...____.__._.__

of earlier

GENERAL

NAMES  COMMUNITY S1.No.IN RESULT PANEL POSITION
' SENIGRITY

A GENERAL i SUITABLE 1

B GENERAL 2 SUITABLE 2

C GENERAL 3 SUITABLE 3

D GENERAL 4 SUITABLE 4

E GENERAL 5 SUITABLE 5

F GENERAL 6 SUITABLE

G GENERAL 7 SUITABLE

H GENERAL 8 SUITABLE -

1 9 SUITABLE
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Date of

w31 O B 03 DD o

Qo

SENERAL

SUTIABLE
SUITABLE
SUITABLE
SUITABLE
SUITABLE
SUITABLE
SUITABLE
SUITABLE

UNSUITABLE

SUITABLE
SUITABLE

~

_.—._..._.__........_...—-.-._._.._w—-~._.._...._..*__._...,-———-—--“—-———-s_..v.-........_‘.—-...—.._—-.......w—v-

asgume that none of the suttable candidates are

J

N GENERAL
L "GENERAL
M GENERAL
N GENERAL
O GENERAL
P $.C.

Q S.C.

R 5.C.

T 5.C.

U S.7.

wWe can
outstanding

panel

-~ UM THO W P

Supposa another |
agssume panel 1is

V‘rancv for this oane1 - 2 GL;

| S A

Cron O GG W

“O O

“The panel will read as under: ‘
deciared is assumed as 1.1.

1.

\

ormed after one
L1991

1 €.C.

1990,

year and iet us

. e ot o e S S e o S o s W iy ot it e oy e o o ¢ o e € o it man P £oon e+ o ot e ST R R

RESULT

——-—---—-—--——-.-—.v—.—.—_«-.——_._—-,———...—_—._.—_....._..._._..__..._.......—._____.—.._._...-—_-..._.

SUITABLE
SUITABLE
SUTTABLE
SUTIABLE
SUTTABLE

UNSUITABLE
SUITABLE

"Outsanding’

The results may be assumed as under
| .
H T T ———
T NAMES COMMUNITY JNoLIN
: uENIURITY
E GENERAL 8
G GENERAL 7
H GENERAL 8
I GENERAL 9
J4 GENERAL 107
K GENERAL 11
R £.C. 18
S 5 5.C. 19
—— e S NI ST
Again assume tLhat ncne s
1 F aL
z 3 Sh
3 o 5C

1
2
the panel will
1
3

A,

o ~ gi“ .

e o
s
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Z8, Going Dby the rule that seniority be governed by
panel position, empioyees P & G will gain seniority over

~

emplovess F & G. According to ratio in JANUJA s case, P

g . ~

5 G will not rank senior to F & ¢ or else it would amount

Lo grant  of conseduentiail accelerated seniority., if
seniority is granted to P & o above ¥ & G for future

3

promotions against enerai posts, then it will violate

o
73]

the principle of geniority laid down 1n JANUJA's case 1in

At The end that ‘equality princip1e_ reguires

(83}

para 1
exclusion of the factor of extra weightage of earlier
cromotion to a reserved Category candidate because of

reservation alone, when he competes for further promotion

4

to  a general category with a geheral cateqory éandidatey

senior to him ih the panel.’

he 1972 circular giving

o
D

niority

o

g, Therefore. even
to reserved community candidates would give results which
méy 'go vagainst the ratio of JANUJA's case. VSince the
validity of this circular (1972) fS"ﬂCt in  question
before wus, we are not required to decide the»ya1iq1ty of
~this c¢ircular. However, in our opinion it wou?a be
necessary for the respondent admihistration to frame
rules for determining the seniority to Cdrrect}y reflect
the observation of the Hon'ble Supremg Court in JANUJA's
case. Thus the rules have to be framed which would give

Seniority to F & G above P & O even though thevy ( F & G )

tye

have been selected in later panel. e
20. '

In O.A.No. 680/93 and in some other cases before us

a auestion has been raised concerning giving promotion

\,\MI\ -
&
-
;
.
N

-
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prought to our notice, WQ are commeﬂtiﬂg O thﬁs
judgment’ because. the judament has far reaching
impiications and ming 'bogg1jﬁg COﬁéequences o the
process of selections where re?axea standarg for

0
<
o
—
"

Judgment

INDIRA

by the

ifying marks or grade have been prescribed npy - the

for promoting reserved community emplioyees. The
tays down that the observations in para 837 of
SAHANI case ireproguced hereini are not protected

deciaration in para

o
(RN
S
4y

from the date of pronouncement of INDIRA SAHANI judament .

Para &3

W

—
o]

i of INDIRA SAHANT judgment as quoted
A

£.VINOGKUMAR reads as under:

In para

"We must aiso make it clear that 1t would not be
impermissibie for the 3tate to extend concessions
and relaxations to members of reserved categories
in  the matter of promotion without compromising
the efficiency of the administration. - The
reiaxation concerned in State of Kerala V. N M
Tnomas (197612 SCC 210, and the concessions
namely = carrying forward of vacancies ard
provisions for in-sérvice coaching/training in
Akhil Bharatiya Soshit Karmachari Sangh V. Union
of India {(1381) 1 SCC 24€, are instances of such
concessions and relaxations. However, it would
not.  be permissible to prescribe jower aualifying
marks or a lesser level of evaluation for the
members of reserved categories since that would
compromise the efficiency of administration. We
reiterate that while it may be permissiblie to
prescribe a reasonable lesser qualifying marks or
evaiuation for the OBCS sCs  and STe, consistent
with the efficiency of administration and - the
nature of duties attaching te  the office
concerned - in the matter of direct recruitment,
gUCN & course wouid not be permissibie 1in the
matter of promotions for the reasons recorded

hereinabove.’ -

9 of the VINODKUMAR judgment, the Hon’ble Supreme

-

Court has rieid as under:

or a period of 5 vyears .
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35, The effect of this Jjudament 1is that all the
circulars and rules, wherein the lesser level &f
auaiifying marks or  standard of grading have oeen

-

prescribed for reserved community éandidates, are liabie
to be heid against the observation of the Hon’ble Supreme
Court jn para 831 of INDIRA SAHANI judament. In our
oginion, therefore., the provision of lesser ~qualiifying
ﬁgfks or stancard of agrading for reserveq community
cé%didates for proﬁetion cannot be sustained. On the.

o

same T1ines, the concept of promoting ’best amongst the

faijures’ when no qualified reserved community candfdate
even with re}axed standards are available, cannct
survive.

_—n\‘,,

™~

34. A8 none of the TAs/0OAs have challenged and sought

relief that the promotion of those reserved community

n

candicates who have been promoted on the basis of Jes
gualifying marks o on the basis of best amongast

failures’ may be held illegal, we are not required to-
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35. wWhat has been challenged in

[¢s]

some of the TAs/CA g

)
{8}

that reserved community candidates who have been promoted

- .

8 qualifying marks or on the basis o

%

ed
w

on the basis of le

best amongst the failures’  cannot lay <claim Lo

[{3]

{general postsi as they cannot be

unreserved post

b
1

granted any seniority as geners

18]

we have already observed on this issue in para 31

above wherein we have nelid that those candidates who have

i
levei of evaluation or grading, will not have any right
to be considered for promotion against general posts
while competing with general candidates. Those reserved

community candidates,. who have passed the selection

without any relaxation, but have been promoted by virtue

of reservation point on the roster, would have a right to

be considered for general posts, For this consideration,

their seniority would have to be determined by - finding

out as Lo what would have been their seniority had they

-

ed any benefit of reservation. 'In otherwords

5
i

not avai
their seniority waufd have to be determined.by exclusion
of the fTactor of ‘extra weightage of éariier promotion
because of reservation alone’ to use the words of Hon’'bié

Supreme Court in. JANUJA’s case ouoted in para 21.

6. we are therefore of the opinion that it would be
necessary to determine seniority of all reserved

community candidates by above process (i.e., by exciusion

of the factor of extra weightage of eariier promotion to

G T
R . ; - . S - 1. . v - : o \_,
veen promoted by relaxing the qualifying marks or lesser

L O
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a reserved category candidate because of  reservation

alons. when he competes for future promotion to a geneal

category post with a general category candidate, senior
to him in the panel) then place them at proper .senjority
pesition for consideration against general post. This

axarcise would have to be carried out from the
recruitment dgrade onwards as and when selection ?g heid
for promotion. Needliess to say, that tThey (reserved
comnunity candidates} would continue to enjoy the benefit
of tLheir accelerated promotion for the. purpose of their

further promotion against a reserved post.

The third question raised before us is concerning

~

Ay

reservation whiie F1iling the posts up dea due to

(i8]

restructuring which do noT 1nvolive expansion of the

cadre,

8. The Tribunal had passed an interim order on this
13sue wnich has been reproduced at para 6 of this

Judament. The operative portion of  dinterim order

prohibits reservation while fi1ling up vacancies due to

restructuring which does not involve expansion of cadre.

39. The counset for_'phe applicant has argued that
resérvation cannot be provided in upgraded posts as there
18 ho’eiemen; of promotion invoived whilte filling in the
upgraded posSts as no new posts are created. The !ea%ned

counsel F

as relied upon the iudament of Aliahabad 8ench

of the Tribunal in OA NoO. 414/87 N.E. SAINI v,

o)
Feei
Py
mi
)
—
[
4]

GENERAL, RASC, decided on 1.5.1988.



40. Learned counsel for the resu@ndehts %r. Sethna, on
thie other haﬂd'has arauer that the reservation 1s  now’
nst the cadre in one senioriiy unit
and not against The vacancies occurring 1n this unit in
terms of the stay orders aranted by Hon'ole Supreme bourt

in o.Jd.o, MALIK s case as well as .the direction of

ot

ne

o2

i

Tribunal on the basis of the above Supreme Court order

—~

41. Learneag counsel has submitted that J C MALIK’s case\

b

has - since been decided by Hon’ble Supreme Court and the
reservation 1s required to be continued on the basis of
cadre strength and not on the basis of occurrence of

VACANCY .. Thus the question of reservation wouid have to

be decided on the basis of the law as it now stands after

g
Y
0
)
o |
0]
c
&
=
o
x
>

J € MALIKE's decision. The learned counsel
our attention to.the constitutional bench decision in
SABHARWAL s case, on the basis of which J.C. MALIK’s

s decided.

63}

case wa

4Z2. " We are of the view that the posit?dn of Taw as laid
down Dby SABHARWAL s case would decide this issue. our
view is that the question as raised in the GA 727/93 does
not surv?velbécause now the reservation is required to be

provided on the basis of cadre and not on the basis of

vacancies.

43, in restruciuring, the posts in higher arade

generally are increased, while posts in the lower grade




NN

are reduced but total cadre ramaing unchanged. Thus in
higher grade cadre the roster which would have stopped
operating once all the posﬁa'have been filled 1in by

operation o©oF roster, would have to be revived and wouid

i ats

have to be operated further 111 the newly upgraded DO

! s

are f11] imiiariy, in the Jower arade, where the

\

O
(48]

d oin.
number of posts have been reduced, the roster would have
~ Lo be recpened and the 1ast points equal to the number of

L ‘ ‘
Av—- reduyction in the Dposis wouid have +o bDe deleted.

stopped. ANy

oy
o

Afterwards the operation of roster would

9]

furiner vacancies would be filled in a provided 1n

o
9]

{r

CARHARWAL ‘s case in para B which has been reproduced at

ara 14 of this Judame

D nt.
44, The Hon'bie Supreme Court in SABHARWAL’s case has

ik«
1o

)

pecifically observed that by following the procedure as

- iaid down by them in para 5 there shall neither ©Dpe
- shorifa]? nor excess in the percentage of reservation.
al | N ‘

45, - Thus our findfng on this point is that 1if the
reservation is being worked out on the basis.of cadre 1in
a4 seniority ~group and not on the vacancies occurring
f¥f therein, then the methodvof fi1ling ihe vacancies as

.

envisaged in SARBHARWAL'’S case para 5 wouid take care of

the question of reservation in restructuring of posts.

Sur attention hag been drawn to the circular dated

46 .
27.1.93 issued by respondént which is under challenge in




£

OA NC.727/93 placed at *ALThlt AT The circuiar

~

provides Tor reservation in para 10 which reads as unhder:

"1 The existing instructions with regard to
reservation of SC/8T wiil continue tTo appliy while
f11ling additional vacancies in the higher gradsas
arising as a result of restructuring”

This circular mentions reservation ac CQFﬁvﬂG Lo existing
instructions which envisage reservation cn vacancy while

<

filling additional vacancies. This provision cannot

survive as it is aga1nst the provisions of SABHARWAL’ s,

case and is .1iable to be guashed and 1is accordingly

guashed.

1
s
r
i

Y

47 The respondents would be at liberty to provide for

ruies concerning reservation in restructuring post in

(f)

terms of the direction of Hon'ble Supreme Court 1in
SABHARWAL's case and our observation in this Grder, It
would also be necessary to prdvide ruies for determining
the seniority of reserved community uanuidates in terms

of direction of Hon'ble Supreme Court in JANUJA’'s case

and our observations in this order before reserved posts

Tare  filled in arising gut of restrucfur' Subiect to

the above, the stay order prohibiting the reservation in

restructuring where cadre does not change., is vacated.
We further direct that as a result of this order, no

employee already promoted on reqular or ad hoc basis

shall be reverted and they should be adjusted against

future vacancies. However, the adminisiration would be
free o assign them seniority according to their

adjustment in future vacancies.
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The counsel Tor the respondents as well as counsei
interveners have brought to our notice the judaement

Hon'ble Supreme court in the case of AKHIL BHARTIYA

KARMACHARI SANGH, THROUGH ITS 6"”HFTAPY & ANR. v

JT 1998 (8} S.C.274.

is seen that in this case the issus inv olved was

promotion of . Respondent No. & to tThe DOSL of

DS K-, The proposition has been summerised by the

supreme Court in Para i1 oTf the judgement which

i, rus by the time a senior person beionging
to the general category gets pt romoted  TO the
higher arade if the jiu unior person belonging to a
raserved category who had been promoted to the
saia higher grade eariier has been promoted toO
37177 higher grade, qguestion of granting
seniority to the generai category candidate in’
the promoted category could not arise. This
peing the position, and the promotion of

having been made &as
1 much prior to the
ABHARWAL s case as

respondent no.6 to D.S.K.-
early as in February, 19
judgement of this Court 1in S
well as virpal Singh CHAUHAN's case.- the Tribuna?
was wholly iust#fﬁed in rejecting the O.A Tiled
before 1t. That apart in a paszQUWar cadre
after following the roster meant for reserved
category candidate., there is apsoluteiy no bar
filling up the vac cancies in the general
ategory even in favour of candidate beionging to
he reserved category if the said reserved
gory candidate is entitled to the same on The
ﬁs of his generaliseniority.. NO materials have
pTagea hefore us to hold that the Dromot1on
of espondent no.6 was not on the basis of h1s
1 seniority in 0.S5.K.-II. In the aforesaid
i es, we find no substance in the contention
Nf D“ Rajiv Dhawan and the soeﬂ1at Teave petition
fail.

1
9
n
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e Hon'ble Supreme Court decided this on the basis

SABHARWAL's case as well as Virpal Singh CHAUHAN' s
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case and on the basis of factis of the case has held that
the respondent no.8 has already besn promoted to higher

g e to [.&5.K.-I in February. 1831 much orior to the
ara Y. i

judgement in SABHARWAL's case as weil as in Virpai's
case, The Tribunail was wnolly justified in rejecting Lhe
GA . The Hon'ble Supreme Court has also observed that no

materials have been placed before them to hold that the

promotion of respondent.no. & was not on the basis of

his general seniority in D.8.K.~II and has dismissed the

eave petition against the decision of the
Tribunal. This case has heen decided by the Hon'ble
Supreme Court on the basis of ratio in SABBARWAL’s 4

VEERPAL S5INGH cases and the facts and circumstances of

the case. wWe have also taken the same position as our

m

judgment is also based on the ratio 1&8id down 1in
SABBARWAL’s JANUJA and VEERFAL SINGH cases.

51, The counsel for the respondents has also brought to
our notice the decision of Hon'bie Supreme Court' in
P,S.Ghaﬁaut- vg.State ofr Haryana & Ors.{19%5) 5 SCC 625,
gince decisicnh has been referred to 1in. AJIT SINGH
JANUNA’S case in Para 21 aboveivand has been Considered
by the Hon'ble Supreme Court in that judgement, no

discussion and comments on this judgement are considered

necessary.

BZ. We think we can use the concept of shift in PARADIGM
as odefined by THOMAS KUHN in his book ’Structure of

Scientific Revolution’ to fully appreciate the effect of
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recent pronouncement of Hon’'ble Supreme Court judgment

starting with J C MALIK and including those ’of INDIRA

SAHANI, 'SABHARWAL, JANUJA AND 'S. VINODKUMAR etCA ~ KUHN |

has defined PARADIGM . in ~ the context of scientific
revolution as . ‘uniformily recognised scientifjc
achievement that for a time porivide model problems and

i

solutions to a community of .practicioners’.

&;‘;53. The GoVernment’s pé?icy as 'enuhoiated in MHA
resolutﬁon’ reproddced'-jn . para 18 of this Judgment
envisaged reservation on vacanciés, to be Tfilled
according to roster to be operated as ;unnihg account ahd

. grant. of seniorityl io reservéd community employvees
according to special rules whjch ga;e accelerated
senﬁority along with accelerated promotion. ,Numefoue'
ru?es 'haVe beeﬁv frahed .oh the basis of these basic:

‘;; principles 'thch_ have been pub]ished in ‘the"fcrm - of
Brochure titled as “BROCHURE ON RESERVATION FORVSCHEDULED
HL$, CASTES AND .SCHEDULED; TRIBES .- IN SERVICES”. These

co1]eciiveiy can be described as the PARADIGM before the

various Hon’'ble Supreme Court Judgements mentioned above.

~

34,  Application of above rules started giving some

unacceptabie results in some cases such as the percentage

of reservation in some cadre, Therefore a challenge to

- these rules were made which for the first time succeeded
in J C MALIK's case in 1972 in High Court of Allahabad.
After a large number of cases being contested for the

-

Jast' about 20 vears, the Hon’ble Suéreme Court made the
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authoritative pronouncement concerning reservation though

the Constitutional Bench judament in SABHARWAL's case in

~4

1995, Simu?taneous]y within & 8pan of a

.

' series of judgments 1ike JANUJA, VIRPAL SINGH CHAUHAN

€LC.. were pronounced which basically derived ~their

strength . from the Dronouncement of the Hom ble Supreme

Court in bABHARWAL S case. With these judgménts the
~bae13/prem1ses concerning reservation, roster, seniority

etc., got drasticaily redefined These new oronouncemenxw

such as reservat1on bETHO on uhﬁ cadre rather than DOth
the - work1nc of roster ' and tl seniority etc,, have

radﬁca??y “altered the definition of right and wrong"in

the matter of reservation. These new pronouncements

. toncerning resefvation are the htW PARADIGM Thus the

pronouncement of Hon’'ble Supreme‘Court starting with
SABBARWAL s decision can be cescfﬁbed as NEW PARADIGM.
55.  This shift N PARADIGM requires drastic changes in

the rules concerning the reservation in promotion etc.

~Therefore, unless the respondent Administration forms new -

kg?es in conformity with the HOn’bfe Supremé Court
judgme@ts mentioned above i;e;, | according to NEW
PARADIGM, the emo?oveeb of Un1on of Indwa would end up in
11t1gat1on which w111 exhaust fhe1r enerqy and devert
them Trom the taks of ddm1n1strdt1on Anothnr?aépect'of
this ;bsue is that the f1°1d administrator has to take
decision " on the bas;s of Ru]eb In the present context,
the selection would have to be held on the basis of

relaxed Standard for reserved community emplovees because

ew vears a

‘.5’

T T T
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the rules s0 provide. 1In fact on pointed enquiry we were
so informed. However. as we have pointed out that a

selection held on the basis of relaxed standard 1is

against the judagment of Hon’ble Supreme~Court in INDIRA

SAHANI -case  as confirmed in S. VINOD KUMAR case. The

result would be a situation with chances of potential

biitigation.v Therfore, some swift action is‘indicated.

v

56, our hbpe.is that Government of India would remédy
the situation by time?y,actibﬂ by framihg suitable rules
gonforming to the NEW PARADIGM.  In this hope, we are
directing that & copy of this judament bé sent to the
Secretary, Department of Personnel fof action‘aé deemed

fit. N

7. We have considred the three questions raised 1in

. 1’_)’"

d

these TAs/CAs as brought out in para & above and have

replied the same 1in the preceeding_paragraphs on the

_basis of various judaments of the Hon’ble Supreme Court

"l . .‘ B .- . . I' ‘w—
and have given our findings and general directions on ail

the three aquestions. As is well known that ’general
directions do not resolve concrete cases’ {(Justice Hoims

-

N\

quoted in Dias’s Jurisprudence, p.194 para 1), we  now

proceed to apply these findings in the facts and

>

circumstances of each case. Deciding disputes invoives

knowing the facts, knowing the law appiicabie to those

facts - and knowing the just way of applying the law . to

them, in the preséent cases, there is not much dispute

about facts. The law has since been laid by the Hon’ble



Supreme Couri as we have brought"out in  the previous
paras, wherein we have "1aid down as to -what 1n our

opinion is the ratio decidendi of these various

[N
@

udgeme nts. NOow therefore, we proceed to apply the law

ct

o the facts of each case seperately.

Tr.A. No. 160/86

¢

58. . The applicant in this. TA. has chailehged his

‘

reversion in the Bombay Hugh Court in Wrif Petition No.

5315/25. The applicant was promoted to the grade of

chief Booking Supervisor in the scaile of Rs s.700- 800 vide

administration’s ~order  dated 25.9.1985 placed at

~

Exhibit-"C’. The app?icant was sought to be reverted by

treating the orders dated 25.9.1985 as cancellied. These’

orders were issued by the Administration vide their

orders dated 24 .10, 1985 which are o?aced'at Exhibit’D’.

The aDpW?Gant £ nama appears at Sr.No. 1 and he was sought

Lo be DOQEed to the qrade of Rs.500-750 by this order |

The " High Fourt 1esu°d ad—1nfer1m OFGOF dated 28.11.1988
in terms of prayer 'C’ in the writ pet1tion which - reads

as under :- I o

“{¢y pending the hearing and final disposal of
the Petition, the respondent be restrained by an

order of injunction not to give effect or.

implement the said order of Reversion dated
24.10.1985." '

/
>
7
L
N
’>/
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- The High Court further confﬁrmedv these orders on

erreq to

“'h

3.12.19585.  The writ petition was later on trans

. this Tribunal and was numbered as TA.No.160/86.  This TA.

along  with the orhers came for cnﬂs:cer9t3on pbefore the
Tribunal and the Tribunal passed an interim order on

24.4.1987. The orders of the Tribunal in the present TA.

read as under :-

The applicant, Samuel Paul Raj, belonging to
the reserved category nas c¢hallenged his
reversion from the post of . Chief Booking

v Supervisor .to the post of Chief Booking Clerky

o G The High Court by 1ts order dtd.22.11.1985 has
b issued ad-interim order 'in terms of praver ‘C’ in
’ﬁ/‘ ' s@  far as the petitioner is concerned. Thus the
) respondents are restrained from giving gffect or
1moiemercxrg the - order of  reversion
dtd.z24.10.1%85 so far &s. the Defit1orer 18

concerned. The order -is subsequently  confirmed

A

o~y _.§

8 3
by the High Court on 9.12.13885. This order needs -
no change till the hearing of the application.

"h9. The respondents have brought out in the written
statement tLthat the reversion orders were issued in terms
of  the interim mrd@r of the Hon'ble Supreme Court in

1

JOCOMALIKY

0

case wherein it was held that :-

"The promotions which may be made hereafter will
be strictily in accordance with the iudaement of
the Allahabad High Court in Civil Writ Petition
No. 1809 of 1972 and if any such promotions have
been made otherwise than in accordance with the
- said  Jjudgement of the Allahabad High Court, such
promotions shall be adjusted against the future
vacancies. " -

80. . Respondents have brought out that the promotions of
the apol icants were not in conformity with .the /above
interim order of the Hon'ble Supreme Courr which has b@en

brouqhn ouT in Annpxur@~ R-3 where?n 1t i1s shown that 2

\

8C candidates and 3-5.7. candidates have bean promoted



“Court and, therefore, were required to

.
L Al

’

\

after the date prescribed in the order of Hon’ble Supreme

[
i

e\/erf,,o.

& The facts 1in the case are  not disputed by the
respondents. It . is a fact that. the applicant 'was
proemoted by dpplving roster on vacancies. it is,

therefore, ”c}ear that in view of the final decision of

il

the, Hon’b!e - Supreme Court in J.C.MALIK's on 26.7.1995

which has been guoted in Para 9 of, this Jjudgement, thé_

promotion of ' the applicant to the dgrade of Rs. 700-80 O-

made by applying roster is against the decision of . the

o

Hon’bie Supreme Court in J.C.MALIK's case. However., 1in

view of the .fact that the Hon’ble - Supreme Court had -

ordered in the ‘interim order that :-

f any 1hmrtﬁ0ﬁs have baen made after February
24,1984 therwise than in accordance with the
judgement of the High Court, such promotions
shall be ad1usfec against - the futire vacanC4eQ‘

L

f

‘We are of the view that the “applicant need not . he

reverted ' in terms of the respondents’ orders -dated

24.10.1885 placed at Exhibit "D’ T and. he should be
adjusted against the future vacancy for the reserved

community to which he belongs which in this case happens

N

Lo be Scheduled Caste. We make 1t clear. -that .the

~

respondent administration's -order dated Z4.1G.1985

promoting the applicant against the reserved -quota by
applying the roster oh vacancy is i1llegal hut instead of
holding .the canceliation of “promotion ‘order dated

24.10.1985 as valid, we are directing that the appliicant
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should be adjusted against theafuture vacancy in the
interest of justice. The seniority of the appiicant,
hqwever, after adjustment wéu?d be géverned_ by the
position which he would take after adjustment 'and.vin
terms of the various observations made by us '1n this

Judgement.

62. - The T.A. is disposed of with these directions. | : ,

Tr.A. No. 236/86

63. The Ppt1t1oner aoproacned the Hon’ble High Court of

Judicature af Bombay by filing writ Petsuwon No.1297/85

for issuance of a wWrit Mandamus directing the Resaondents

"not to  make vappointméhts/promoﬁgoﬁc of S.C/S.T. | -
employees 1in the. categories of. T1ckef anpeCEOF etc., by

way -of reQervat1on in excess of 22—1/2%_ by app)vwng

4( Qster or any. other metnod No stay order was granted bv

the Hon’'ble vah CourT . The Writ Petitéon'came to be -
tranarerred to this Tr1buna1 and the same has beén

renumbered as Transferred App?icatﬁon No. 236 of 1988,

The Tribunal passed 1nfer1m orders 1in a aroup of TA/OAs

4 (dated 24.4.87 which are reproduced in para 2 of this

Judgment. The Tribunal aTso pasqed specific order in
this T.A. which reads as under
“"The applicants belong to the “generai category”

In this case no interinm order is passed e1fhcr by
the  Hiagh CourT or by this Tribunal, though it is
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araved for. Our interim order 1n this case wili
be in terms of the interim order menticned in
para Z1 of this order.’

‘

Para 21 of the orders are the same as are nrought
out in para 2 of this judgment.

t

£4. ‘The Learned Counsel For the applicant  as well as the

respondents have submitted that the issue concerning

reservation has heen finally decided by the Hon’ble
Supreme Court through Final order in J C MALIK's case and
nothing survives in this T.A, Counsel for  the

Respondents Administration has 2180 submitted that the

Administration is now making reservation according to' the

i

decision in J.C. MALIK'’sS case and therefore no orders

are required to be passed in this T.A. Since nc specifie
order of the respondent administration has been

challenged 1in this T.A., this T.A.  would be governed by

the observations made by us in this Judgement and no

¢

specific orders are required to be passed in this T.A.

The T.A. is therefore disposed of with the direction

that the respondent administration to follow directions’

made by us in this judament.

Tr.A. No. 275/86

- — = - —

856.  The Pétitioner approébhedlthe Hon'bie Higﬁ Court of
Judicature at Bombay by filing Writ Petition No. 915/85
for isSuancé of a Writ Mandamus directing the Respondents
not to make appointments/promotions  of S;C/S=T.

employees in the categories of ticket checking branch of
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Commercial Department of the Bombay Division of Western

Railway, by way-of reservation in excess of 22-1/2% by
applvying roster or ghy otrner method. No stay order was
granted by the Hon’bie Hégﬁ Court. The Writ Petition
éame to be transferred to this ?ribunalyand the same has
been renumbered as Transferred\Appiicatién No. 275786,
The Tribunal paséed interim orders 1n a group of vTA/OAs
dated 24.4.87 which are reproduced jnipara z of‘ this

A . R - - ' P . .
}t;guagment. The Tribunal also passed specific order 1in

7

.-

this T.A. which reads as under:

The applicants belong to the “"general category”.

On 8.5.1985 the High Court has passed an interim
order conhsistent with the interim order passed by
the Supreme Court. The order 'is confined to the
promotion of Ticket Checking Branch of Commercial

. Department of the Bombay Division of Western
Railway. The emplovees of Scheduled
Caste/Scheduied Tribe are not parties. As they
are likely to suffer our interim order in this
case will be in terms of the interim order
mentioned in para ‘21 of this order. It will
remain in TfTorce til1 the decision of the
application. , '

o _ {Para 21 of the orders are the same as are
brought out in para 2 of this judgment.)

-

66 . ’The.Learned Counsé] for the applicant és well as ihe
respondents have submitted that the issue concerning
reservation has been fﬁnal?y decided by the Hon’ble
Supreme Court through final order in J4 C MALIK’S casé and -
nothing survives in this T.A. - Counsal for the
Respondents Administration has also submitted that the
Admidistration ié now making reservation according to the
decision in J.C. MALIK’s casé and therefore no  orders

are required to be passed in this T.A. Since no specific
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orde% of the respoﬁdent administrésian has  been
chaf?éngee in this T.A. this T.A. would be governed by
‘the observationé madev by us in this judgement and no
sDeciffc orders are reqguired to be passed in this T.A.
The T.A. is‘therefgre disposed of with the direction
that the respondent administration to follow directions

I3

made by us in this judament..

Tr.A. No. 280/86

e . ——— -~

67 . The Petitioner approached the Hon’ble High Court of

Judicature at Bombay by filing Writ Pétit%on No. 1716/85

for .issuance of a Writ Mandamus directing the Respondents
not to'  make appointments/promotions of §.C/S5.7.

employees in the office of Director of Supplies

~dy

(Textiles}, BRombay, by way of reservation in excess o

'22-1/2% by applying roster or anv other method. No stay

order was granted by the Hanb?Q High Court., The Writ
Petition ocame to be transferred to this Tribunal and the
same hasrbeen renumbered as Transferred Application Nb.
280/28 The Tribunal passed interim orders in a group -of
TA/OAs dated 24 . 4. 87 which are reproduced %ﬁ para 2 of
this .Judément, The Tribunal also passed specific order

*in this T.A. which reads as under:

The applicants belong to the "aeneral category".

3

On 10.9.1985 the High Court has passed ‘interim

+ orders consistent with the interim orders passed

. by the Supreme Court. The order is confined t

B the staff working in the Gffice of Director o
Suppiied ({Textiles’i, Bombay. Mr.:  Gangal has
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appeared on behalf of the intervenors i.e.., the
employees of Scheduled Caste/Scheduied Tribe and
he has prayed for the modification of the order.
our interim order in this case wiil be in tTerms
of the interim order mentioned in para 21 of this
applicatien. it will remain in force tiil the
decision of this application. ; '

§8. The Learned Counsel for the appiicant as well as the
respondents have submitted that the issue concerning
reservation has been f%na??y decided by the Hon’ble
Supreme Court through final order in J C MALIK's case and

nothing survives - in this  T.A. Counsel for - the

Y Respondents Administration has also submitted that the

-

P » . L : , .
~"Administration is now making reservation according to the

1

decision in J.C. MALIK’é case and therefore no orders
are required to be passed in this T.A. Since no specific
order cof . the respondentf administration - has been
challenaged  in this T.A. this T.A. would be governed by
the observations made lby us in this judgement‘ and no
specific orders are requiréd to- be passed in this T.A.
The T.A. is therefore disposed of with the direction
that the respondent administ(ation to follow diréczions

made by us in this judgment,

AL

Tr.A. No. 281/86

e R
jrooiiundiomediuaniimiegirmanipuaiiotiutpunmpntpes

69. * The Petitioner approached the Hon’'ble High Court of
Judicature at Bombay by filing Writ Petition No.1322/85.
for issuance of a Writ Mandamus dﬁrécting the Respondents

*

not to make appointments/promotions of S$.C/S.T.
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employees in the catecories of Ministerial  staff

{Clerical cadre) in the office of Collector of Customs at
. ' . 4.\» ) o . f

Bombay by way of reservation in excess of 22-1/2% Dby

applying roster or any other method. No stay order was

granted by the Hon’ble High Court. The Writ :Petition

" came to be transferred to this .Tribunal and the same has

been ‘renumbered as Transferred Application No. 281/86

The Tribunal passed interim orders in'a group‘of TA/OAs

dated 24.4.87 which are reproduced in para 2 of this.

. . . ' : . _ N,
judgment,. The Tribunal also passed specific order 1A

this T.A. which_reads as under:

The applicants belong te the general category.
Respondents include the Union of India, Collector
of Customz. the Weifare Association of Scheduied
Caste/Scheduled Tribe/Backward Class employees
and one individual. ,
In this case ad-interim corder was passed in terms
of prayer {(c} of the application but subsequently
by an order dated 4.10.1985 that interim order
was vacated. It is, however, directed by ‘the
same order- that promotions made during the
pendency of the petition will be subject to the
‘autcome of the petition. Subseaquently by order
of the High Court dated 13.2.1986 some amendments

were made in the application and -the Welfare_

Association of SC/ST/BC empoyeses in the Customs,
Central Excise and Income Tax. Departments and one
more person were added as Respondent hos. 3 and
4. Though Mr.  Sethna on behalf of the
Respondent. Nos. 1 and 2 submitted that no fresh
interim order is.necessary in this case, 1n order
to safeguard the interest of the  'Scheduled
Caste/Scheduled Tribe employees our interim order
in this case will be terms of the interim order
mentioned in para 21 of this -application. It
will remain 1in force till the decision of the
application. » ‘ :

(Para 21 of the orders are the same as are
brought out in para 2 of this judament)

76, The Learned Counsel for the applicant as well as the

\

N

respondents have submitted "that the . issue c¢oncerning

4
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reservation has been finally decided by the Hon’ble
SQpreme Court'throuéh final order in J C MALIK’s case and
nothing survives in  this T!A. Counsel foh the
Réspondents Administration has also submitted that the
Administration is now making reservation according to the
decision in J.C. MALIK’s case and therefore no orders
are required to be passed in this T.A. Since no specific
order of the respondent }administration has been

challenged in this T.A. this T.A. would be governed by

-the observations made by us in this judgement and no

specific orders are required to be passed in this T.A.
The T.A. is therefore disposed of with the direction
that the respondent administration tc follow directions

made by us in this judgment.

Tr.A. No. 420/86

-t M o - —— o —

. 71, The Petitioner approached the Hon'ble High Court of

Judicature at Bombay by filing Writ Petition No0.231/85
for issuance of a Writ Mandamus directing the Respondents
not. to . make appointments/promotions of S.C/S8.T.

employees 1in the categories of Ministrial cadre at Head

‘Quarters of the Western Railway by way of reservation in

excess of 2z-1/2% by applying roster or any other method.
No stay order was granted by the Hon’ble High Court. The
Writ Petition came to be transferred to this Tribunal and

the same has been renumbered as Transferred Application
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No. 420/86 The Tribunal passed interim orders in a aroup
of TA/OAs dated 24.4.87 which are reproduced in para 2 of
this Judament. The Tribunal also passed specific order

in this T.A. which reads as under:

The applicants belong to the "general category".

on 8.3.1985 after hearing the petitioner’s
advocate - and Respondents No.1 and 2’'s advocate
the High Court has passed an interim order
consistent with the interim order passed by the

Supreme . Court. The order is confined to

ministerial cadre at Head Quarters of the Western !
Raiiway ~ only. It appears that A1 India ,)
Scheduled Caste/Scheduled Tribe Empioyees .«

Association was added subsequently as Respondent
No.3 and it had preferred an appeal against that’
order. The apeal was dismissed on 10.4.85 with a
direction that the interim crder passed on £.3.85
should continue. In this case our interim order
will be 1in terms of interim order mentioned in
para 21 of this order. It will remain in force
ti1l the decision of this appeal.

{Para 21 of the orders are the same as are
brought out 1in para 2 of this Jjudgment).

72. The Learned Counsel for the applicant as well as the

respondents have submitted that the issue concerning’

reservation has been finally decided by the Hon'ble

Supreme Court through final order in J C MALIK’s case and
nothing  survives in this T.A. Counse] for' the
Respondents Administration has also submitted that the
Administration is now making reservation according to the
decision in J.C. MALIK’s case and therefore no orders
are reauired to -be passed in this T.A.v.Sénce no specific
order of . the respondent administration has been
cha]ienged in this T.A. this T.A. would be qoverned by

the observations made by us 1in this Jjudgement and no
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specific orders are required to be passed in this T.A.

The

T.

A

is therefore disposed of with the .direction

that the respondent administration to follow directfons

made by us in this judgment.

No.

488786

73.

Th

e Petitioner approached the Hon’bie High Court of

_Judicature ‘at Bombay by filing Writ Petition No. 1641/85

for issuance of a Writ Mandamus directing the Respondents

not

to

make appointments/promotions of S.C/S.Tf

~employees 1in the categories of Station Master, Bombay

Division, Western Railway by way of reservation in excess

of 22-1/2% by app?ying:roster or any other method. 'No'

stay order was granted by the Hon’ble High Court. The

Writ Fetition came to be transferred to this Tribunal and

the

same has been reﬂumbéred as Transferred Application

No. 488/86 The Tribunal passed interim orders in a‘group

3tﬂ;»of TA/OAs dated 24.4.87 which afe reproduced in para 2 of

this Judament. The Tribunal also passed specific order

in this T.A. which reads as under:

The applicants belong to the "genera] category”.,

On 2.9.1985 the High Court has passed an interim
order. The order is confined to the promotions
of Station Masters 1in Bombay Division of the
Western Raiiway. Emplovees  of Scheduled
Caste/Scheduied Tribe are not parties to this
application, In order that they should not

_suffer our interim order in this case will be in

terms of the interim order mentioned in para 21
of this application. It will remain' in force
till the decision of the case.

{Para 21 of the orders are the same as are
brought out in para 2 of this judament.)
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74. The iLearned Counsel for the applicant as well as the
respondents have sgbmitted that the %ssqg concerning
reservation haé been finally decided by the Hon'ble
Supreme Court through final order in J C MALIK’s case and
nothing survives in this T.A. Counsel for the

Respondents Administration has a

-t

s0 submitted that the
Administration is now making reservation according to the
decision in J.C. MALIK’s case and therefore no orders

are required to be passed in this T.A. S5ince no specific

order of tThe respondent administration has been f?

~

challenged 1in this T.A. this T.A. would be governed by~  ~

the .observatiqns‘ made by us in this judgement and no
specific orders ‘are.required tc be passed in this T.A.
The T.A. is therefore disposed of with the direction
thét the respondent administration to follow .directions

made by us in this Jjudgment.

O.A.N0.209/88

— . - e . o =

et e

75. Thevapplicants in this O.A. are working as Office
Superintendeht and Head Clerks in the office of Chief
Commercial Superintendent, Centra?‘Railway, Bombay. The
applicants belong to reserved Community.éandfdates. 1In
this O.A. interim order was passed vide Tribuna1’s order
dated 24.4.1987. In Para 21 of the Tribunal’s order the

Tribunal 1issued general directions which are reproduced

in Para 2 of this judgement. The Tribunal aiso passed

A
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specific interim order in thi:

under:

‘

The 21 appiicants in this se are empiovees
belonging to the Scheduled Caste/Scheduled Tribe.
They fiied this application for granting them
promotions %o the post of Office Superintendent
Gar.I and Gr.II on the basis of their selection

and their seniority and in accordance with the

lL""O
5)3

Railway Board's order dtd. 26.2.1985 and

9.1985, No  interim order is passed in this
case. However, our interim order in this case is
in terms of para 21 of this order. The

respondents may promote the applicants only if
their promotions are in accordance with the said
interim order and not otherwise.”

At } . . f
‘”‘“ﬁ?‘ The claim of the app]}cants is based on the premises

|

that they\are senior to the manytgenerai candidates who
have ' been promoted. The claim of the applicant is based
on the premises that they should be given seniority from
the date of promotion wn the Tower grade 1rre:pect ive or
the fact whethar they were promoted on the basis of
reservatién. The respondents have submitted an affidavit
dated 3.12.1996 wherein they have' brought out that
although the date of promotion of the qpp11canfs is
earlier but fhey will not get saniorzty from that date as

‘the promotion was given against the reserved vagcancies.

77. The respondents have submﬁttedvthat the seniority of
the app]ioants.have been worked out on the basis of their
seniority in the initial arade for the purpbse of their
promotion as ‘general candidates. The respondeﬁts have
furiher‘ brought out that the persons belonging to
reserved community bandidates are already working against

the posts according to roster and the applicants cannot
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be given séniority' for their accelerated promotion
"against the réserved posts fTor the purpose of promotion
te the general post. The learned Coﬁnsei for the.
respondents: Mr. Rege has araued that the action of the
respondent administration is in conformity with the
Hon'ble Supreme Court decision in JANUJA’S’s case and the
action of the administration therefore cannot be aésai]ed

on - the ground that.in some similar cases the Bombay High

Court had granted relief to some other applicants. ‘ \; . g/'

78. Mr. Gangal, learned counsel for the applicants has
argued that the judgément of the Hon’ble Supreme Court in .
VIRPAL SINGH CHAUHAN's case is applicablie from the date

-~

of he Constitutional Bench in

[

the decision‘ of
SABHARWAL’S case which is dated 10th February, 1895. The

Counsel for the applicant has argued that since the case

of the applicants Is prib} Lo this date the taw then “
prevalent would govern the case of the applicants. The
learned counsel for the épp?ﬁcant has further argued that .
. 7
before the judgement oF the Hon’ble Supreme Court in

VIRPAL SINGH CHAUHAN’s’s icase the law was that the
reserved community candidate would be 'gjven éeniority

from the date of promotion eVén when they have secured

the promotion against the reserved vacancies for the P
purpose of further promotion against the gene%a? DOSLS,

“The ?earned counsei has‘furéher argued that sihce the Taw
prevalent at the téme_ef controversy gave the senijority

Lo the appliicants from:the date df promoticn and since

Virpal Singh CHAUHAN’s case’s application is prospective



N

from 10 February, 1995,'the stay order granted in this

case should be vacated and the appiicant should ' be
promoted on the basis of théir seniority'according to the

date of promorion.

79. After hearing learned counsel for both the parties,
Qe are of the opinion that'the submissions of Mr.Gangal
do not carry any force. We have already held éhat
seniority .of the reserved community candidates fof ~the
burpose of competing with the general candidates Tor
furthek-brdmot?on wou]d\have to be determined fn terms of
the JANUJA's case.quotéd in Para 21 of this judgement.
It is incidentally pointed out that there 1is no
prospective app]ication‘envisaged by the Hon’ble Supreme
Court in their judgemeﬁt in JANUJA’s case. - Moreover,
even if Virpal Singh  CHAUHAN’s case is operated

prospectively, the actjon of the administration was

“according to.the judgement in JANUJA'g case. It cannot

be set aside so}é}y on the ground that the Hon'ble

' Eupreme Court’s judgement in VIRPAL SINGH has prospedtive

appliéation. Therefore, the action ¢f the respondent
administration _1@ not promoting the applicants. which
action is found to be adcording to the law as laid down
by Hon’ble Sup(eme Court jn JANUJA’s case, cannot be
quashed on this ground. We are of the Qiew that the Jaw
as laid down~by the Hon’ble Supreme Court in JANUJA's
case will determine the outcome of this caée and,
Therefore,” we are of the opinion that even before ~10th

February, 1995 {the date from which VIRPAL SINGH
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CHAUHAN’& case s foperan?vé}, the. ac;ion of the
respbondents accorging »co- the VH@h’bTe Supréme‘ Court
judgément n JANUJA’g case 1s reqguired to be haild ya?id
and acoogdéngly ‘atcording1y hoid it Va?id. This d,A.

is., therefore, dismissed as having no merit,

ULACNDG . 258/87.

- v - — - -

. ° . o S .
80.  The -applicant in this case is working as Off‘ic, }y o
Superinteﬂdent‘ in the Stores Department of the Central

Railway. The applicant belongs to the non-reserved

!

; : L N
category and he has filed this G.A. <ciaiming the main

relief that the reservation in the cadre of Assistant,

Controlier of Stores should be not exceeding 22 1/2% of
POSTS in . the cadre and <therefore he has sought a
direction that the seiection for the'post of Assistant

Controller of Stores shouid be held on the basis® of - %

A

P

reservation not exceeding 22 1/2% in the post  in  the

e

cadre. . The 0.A. came for consideration of interim-_ .

relief on 24;4.1987 wharein interim order was passed by
. \ - .

the Tribunal which reads as Under :-
» . \
"The applicant beiongs to the "genera) category”,
‘This application is filed for directing the e
respondents i.e. the Central Railway .
administration for not giving further promotions
‘Lo the Scheduled Caste/Scheduled Tribe employees
in excess of the reserved quota to the post of

A.C.0s in the Stores department. No .interim
relief is.granted. OGur order in this case wili.
be as mentioned in para 21 of this ~order. It

will remain in force till the detision of  the
application.”

{Para 21 mentioned this interim reiief is
reproduced in para 2 of this Judgement.) '
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81. Since the main prayer in the 0.A. is same as was to
the point of J.C.MALIK’s case and since the Hon'ble

i

Supreme Court has already decided thg issue in -

'J.C.MALIK'S case and aiso in SABHARWAL's case that the

\

reservation should be on the basis of posts in cadre and
not on vacancies no further direction is required to be
issued . in - this case except - that the respondent

administration would follow the decision of the Hon’bile

ASupfeme Court in J.C.MALIK’s case andVSABHARWALfsv case

for the purpose of calculating the reservation. It has
. . ¢ : ‘ _ T
alsc been  brought to our notice that the applicant has

since retired from service on 51.3.1992. .The O.A. 18,

‘therefore, disposed of with ne.specific direction except -

that our various observations and directions in this

judgement be followed by the administration,ﬁ

- o ——— . — -

1

 82.-‘,There are 4 applicants in tﬁis OvA. Applicant No. 1

Giriraj Kishore' and Applicant  No. 4 Mohar Singh
Prabhakar are in service. Applicant No. 2 and 3 Narayan“'
Arjun Rao and Ramsingh ekpired on 31.3.1%95 and 1.1.1994

respectively. "The applicants are working as Driver ‘A’

and belong to the Scheduled Caste. In this O.A. the

applicants have sought the relief that: they \may be
declared ‘to be eligible to be promoted to the 7post"of

Driver A’ Special Grade Rs.1640-2900 w.e.f. 12.1.1987



.94,

and . promotion of Respondents No. 6 to 13 be declared as
i11égal. The  O.A. .came for consideration before the
Tribunai on 24.4.1987 and interim order was passed which

reads as under:-

The applicants in this case are Scheduled Caste
amployvees. They filed this application for
directing the respondents to promote them to the
posts of Driver A’ Special and for deciaring the
promotions of Respondents No. 6 to 13 who are
empioyees belong to the “general category” as
invalid. No interim réelief is granted in this

_case. The applicants’® prayer for declaring the
promotion of Respondent Nos. 6 to 13 as invalid-—

‘is  rejected. However, future promotions will be
in  terms of the interim order mentioned in para
21 of this order. 1t will remain in force til}
the decision of this appiication.”

(Para 21 mentioned in the interim order is the

same which has been reproduced in para 2 of this
Jjudgement.) , . '

g

[

The 1issue invoived. in this O.A. is- that the

applicants seek promotion on the basis of his accelerated -

promotion on the reservation point. The contention of

B A

the applicants is that the date of promotion whether on

roster or otherwise should be treated as the date  from

which thgir seniority should be counted. The appiicants
héQe chalienged the p}omotion order dated 12.1.1987 .n
respect ‘df promotion of Respondents No. 6 to 13 to the
pdst of; Driver A’ Special \ which s placed at

Aphexure-’C~1’ of the 0.A.

84, The Fespondent administration in their reply has

brought out that respondent empioYees € to 13 are senior

to the applicants in the lower grade of - Motorman. and-

T )



since the quota of reserva“ion has already been filled in
. ) ‘ p

the higher grade, the applicants coyld not bhe promoped

and respondents No. 6 to 13 had been promoted and these

promotion orders have been .made in - terms of the stay byv

the Bombay High Court in Writ Petition No.325 of 1985 .

‘whereby the High Court had ordered that the reservation

'for_ BC/8T " employees should be restricted to 15% and

7-1/2%. In Para 7 of the reply dated 23.2.1987 the

respondent administration has . brought out’ that the

Lj_qpp?icahts got earltier promotions in comparison to

1

'Respondents No. 6 to 13 due to resefvation.

85. ' In a further reply dated 2u12.19§6 the respondent
administration submitted in para 4 that from the Exhibit
R-2 1t will be evident that the private respondents 6 to

13 are senior to the applicants in the Motor Driver A’

grade. The applicants belong to'reserved community and

they got acce?erated promotion on account of reservation.

\

H

'86; No material has béen brought out on record to rebut
the averments made by the respdndent'administration in
the written reply. The basié issug in this G.A. that
the accelerated promotion would not give accelerated
seniority " stands finally settled in terms of Hon’ble
Supreme Court Judgement in JANUJA's’s case énd thev
app1icant‘ would not he entjtied .o aoce]erqted seniority

oh the basis .of accelerated promotion. We, therefore, do

~

&N
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not Tind any merit in the praver of the applicant that

the promotion of private respondenis No. 6 to 1% by the

order dated 17.1.1987 may be treated as ii1iegal. The
O.A. 1is. therefore, dismissed. ’ '
J.A, NO.137/87
- | N
87. There are 7 applicants 1in this O0.A. The applicants <;/
belong to Scheduled Caste. 1In this O.A. the .applicants
have prayed that they should be promoted to the post of
Office Superintendent - with effect from the date their
juniors have been promoted.
88. It is brought on record that the Applicants No.i to 4
have since retired ana that the Applicanté No. 5 to 7
have bheen promoted in 0.8, grade Rs.700-900 in the year N
1992, ,
<
9. . The applicants are working in the Office of
‘Controller of Stores as Office Superintendent Grade II in
the Grade of Rs.500-750. The applicants have stated that
. <

they' were promoted as Office Superjntendent on 15.7.1985
and they were senior in the seniority list. However. the
respondent administratioﬁ has promoted generé? community
lcahdidate junior o them in the seniority list to the
grade of Office Superintendent The'-Q,A= came ~ for
consideration before the Tribunal and an order dated

24.4.1987 was passed which reads as under:-
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“The 7 applicants 1n this case are belonging to
scheduled Caste. Their prayver is for declaring
them to be promoted as Office Supdt.Gr.l1 in  the
scale of Rs.700-800 with effect from the dates on
which their juniors are promoted. They have also
requested for conseguential monetary and other

benefits. They have also prayed for -interim.
relief for promoting them to the post of GCffice
Supdt. in the grade of Rs.700-900. No interim

relief 1is granted to them by this Tribunal. Our
interim order 1in this case will be in terms of
interim order as mentioned in para 21 of this
order. It will remain in force till the.decision
of the appiication.”

(Para 21 mentioned in. the interim order 1s the

same which has been reproduced in para 2 of this
Judgement)

90. The general issue involved is whether the acceierated
promotion would give _accelerated seniority to A'the
Kappﬁcants. The respondent administration in their reply
has 5rought out that the applicants have received
acqeierated promotion due to reservation and they cannhot
claim accelerated seniority for being promoted to the
general posts in  higher grade which in this case. 1is
Office Superintendent Grade I Ré. 700-900.  The
_respondents have further brought out that in the cadre of
Office Superintendent Grade I the 'reservation is in
excess - of 22—1/2%Land thereforeithe appiicants cannot be'
promoted against the resarved quota as the quota 1s
already 1in excess. The respondent ,administratjoh has
brought out  in para 18 'that the issue Stands decided
after the decision of Hon’'bie Supreme Court in JANUJIA'S

case and therefore there is ho merit in the O.A.

31. MNothing has been brought out on record . by the

app]icaﬁts by way of rejoinder to rebut the assertions of
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the respondent administration that the applicants were
granted promotion on the basis of rese}vation and the
seniority cannot he granted to them. 4s far as the main
issue invoived 1in this OgA; is’ concerned, we .have

a]ready held ~ that the acceierated seniority to

accelerated promotion stands settlied with the
pronouncement of Hon'ble Supreme Court judgement in
JANUJA s case. “dherefore, the applicants.would not be

entitied to any relief in this O.A. The G.A. is

dismissed.

92. The "Applicants in this O.A. have challenged the
non~iﬂc1hsion of their names in the panel for the post of
Fireman-8 in the grade Rs.2000-3200. The app?%cantg have
submitted that & sg?ection was called for 26 vacancies
wherein . 16 were to be fined ?n frdm amongst general
candidates; 6 from S.C. and 4 from §.7. The written
test was held on 17.8.86. Both the app?iéants were
‘deciared passed in the Y written test. The applicants
were called for interview but in the finail select Tiét

7 their names did not

@0

which was declared on 14.3.19

appear. The applicants have also submitted that the

administration later on dereserved the S8C vacancies,
whnich should have gone to the appiicants, and promoted

general candidates by publishing an additional panel on

o]

7.3.1987, which is placed at Annexure .'J', Applicants



have also challenged the dereservation of the reserved

vacancies in this O.A.

93, The'main;greund for chal}enging the seiectioh‘fs that
the Se]ertion Committee conducted viva- voce test in an
arb1trary manner and with malar1de 1nteﬁt10ns to faiil the
SC candwdates= The app]1caﬁts therefore eubmitted that
-the. malafide intention of the respondent admfnistrat1on
is ev1dent because both the applicants have clear service
“yecerd ,end eventhouagh they'have passed in the written

test they have been failad in the viva-voce test.

94. The Respondent administration hayersubmitted that 1in
the .written test 17 reserved community 'eandidates had
vbeen called and out of that t5 caﬁo1dates had aopeared in
z the test. Out -of che 15 eand dqtes_a candidates were
declared .successful in a11 respects and'ﬁave_beeh{piéced
~on the panel. 10 Candidates heve fai?ed td secufe 6@%
marks in the wrxtten test and were not thererore .eligible .
Lo participate in the Viva-voce teet - The twoicandjdates:
who‘ are the applicants in thls O0.A. . had eassed the
wfitten' test and had pefticipated in the viva-voce test,
but’ they were dec]ered unsﬁitab1e in _the selection.
Respondent ad&inistratien heve also dehied.the charges of
ma1afide and have. brought out in their repiy in para 11
that the se1ectwon comm1ttee consisted of three off1cers,
one of whem was a Senior Personnel Officer,belonging- to
reee;ved' communiey; who is in the'se)eCtieh committee to

ensure that the reserved community candidates are hot



KT
discriminated against; The _respondents ~have further
sebmitted that the rharqes of ma}a»7de are vague and are
not ‘made -a0315:t any eerson and accordsna'to;_the well
estéb]ished princip}es No  cognizance Can.be_ taken of
vague charges unEese malafide is specifically _Qroved

against some person.. The Respondent admini“uration had

thererore eubm1ffed that se1ecrlon cannot be neid illegai

on - the vague charqes of ma?adee which have been made byv

the aooilcants

"85. As for as the ouest1on of - dereeervaf1on is concerned

the ‘rebpondent administration have submvtted thac the

post” to: Which‘ the eelecf1on has been made. s calied‘

’safety . category post’, and in terms of _Railway ‘Board
»c{rcular dated 17.1.78. Exhibit °C’, the Geneﬁa? Manager
is8  empowered to desere the'posﬁ.of»SC/ST. The circe1ar
a7so'preecr1bes the method hy which'the'dereservationnCan

be made. Respondent administration had submitted that

they -have ‘acted according to these 1nstructions while .

dereserving the posts.

38, After perusing the record and“hearﬁng arguments of the
counsel. we are of the view thétwthe applicants have not

been .able to make any case for malafide against any

member of the ee?ert1on committee or any official of the

respondent adm1n1str4f<on whnch wou1d have 1nvtuenced the

.seiection process., We Turther notiee tht respondent

administration: ‘have made safeg auards agaihst any.prejudice‘

against reserved cemmunity candidates by having one

L
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‘ Member  in the Selection - Commitiee from reserved

community, We tTherefore see no reason to 1ntérfere with
this selection. We are also of the view thdt in view of

=

the instructwoﬂs of the Ra1lwav Board on the oueqt1oh of

dereservation and the reapondents assertion that they

€

hévé. acted upon that c*rcuvar o exoeot1on can be. taken
to the process of aereservation as it ha~ been undertqken
accord1ng to the 1nstructions of the Railway Board. We
therefore see no é??ega?itv in the aereserVaC1on done py

the respondenfs 1n terms of Ra1iwav Boaru czrcu]ar

897. The C.A. is without any merxt and the same is .

dismissed with to order as to costs.

88. There is no major auestion of reservation policy 1in

this G.A. The'von1y guestion 1is about the .process of.

. -dereservation of the reserved community posts. This we

have dealt with in our'order.’ Since this 0.A. does not

involve any guestion of application of roster or grant of

seniority to the reserved community candidates‘in terms

of the various Hon’'bie Supreme Court decisions, it is not

hecessary for us to make anv observations about the

application - of general . observations mad in this

judgment,

N



99, Agplicanﬁs in this 0.A. are the A1l India Scheduled
Caste/Scheduled Tribe,Raifway Employees Association. The
.grjevance is concerning the cadre of - Guards. The
Applicant’s Aésociation has suﬁmitted that in the Qarious
cateéoriesrof Guards the percentage of SC/ST is not being

maintained according to the roster on the vacancies.

Their plea in this G.A. 1is that the reservation should-+

be éontinued according to the roster whicﬁ would be
applied oh the vacancies irrespective of the fact whether
the reservation has been achieved td the extent of 15%
for SC and 7-1/2% for the ST in the cadre. In short the
question . involved in this 0. A, is whether thé
reservation 1is to be appTiéd on the vaéancies by
‘fo110win9 roster as a running account or it is to be

appiied to the cadre on the basis of the posts . in " the

cadre, At the time of admission the interim order in

this O.A. _was»méde applicab?é which had been passed in a
gfoup of applications in O.A;154/86 and“others. The
general order in thfs cénnectwon_are reproduced in para 2
of tﬁis judgement.‘ Accoraing to this ihﬁerim'order the
promotions were to be governed in éccdrdance with the
judgment. of the'A?}ahabadeigh Court in J C MALIK's case
subject to the. final outcome in terms of the Hon’'ble

Supreme Court order which was passed in J C. MALIK's case.

RV
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106,_ The Respondent Administration has orought out . in

their written statement that in view of the stay order in

4 C MALIK’S case the promotions  have ~been made by
calculating the percentage of reservation on the basis of
7

cadre., The Respondents have also brought out that 1in

Lerms  of the Hon’ble Supreme Court interim order in 4 ¢

MALIK’s case . the excess promotions are being - adjusted

against the future vacancies. .

—

V10T, In view of the fact that J C MALIK's case happened

to be in the categéry of.Guards and in view of the final
judgmen; of the Hohgb?e Supreme Court in 4 ¢ MALIKfs
déée,  which has been reproduced in thié judgment in para
9, we’'see. no merit in the plea of the applicants that the

reservation should be continued on the basis of vacancies

by applying 40 points.roster.

102, The O.A. 1is dismissed.

3

Tr.A.No. 509/87:

/

103.  The Applicants in this petition, The A1l 1India
. . \ ©

85C/8T Ra{ﬁway EMpToyees @ssociatfon, had filed a writ
Petition No.é77/86 in’ the High Court of Judicature at
Bombay, Mumbai and the same has been transferred to this
Tribunat under Administrative Tr1buna1$ Act, 1985 and has)

been renumbered ag Transferrad App?ication NO.508/87,

A
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The main praver in this Patition is concerning -empioyvees

)
il

Mrs. Manju Lindavat, Mr. K D Jadhav, and Mr.  Gokul

Prasad working in the office .of the Controllier of Stores.

Centrail Railway, for being promoted to the grade of

]

Office Superintendent Gr.1 in the scale of Rs.700-900.
The High Court had issueg a direction which reads as
under : -

“The respondents are directed to, promotve (1) Mrs.
Maniu B. Lindayat, {(Z) Mr. K D Jadhav, (3) Mr .
Gokul Prasad to the post of Office Superintendent
in . the pay of Rs.700-900 if they are otherwise
not disquaiified. :

These promotions will be subject to the result.

2)
of the petition.”

1G4, The matter was kept in sine die list for final
decision of the .Hon’hle Supreme Court in J C -MALIK’S

case', The issue to be decided in this T.A. concerns,

P

seniority to the reserved community employees on the

basis of their accelerated premotion on account of roster

point for the éurpose of higher promotion to the general

) - ' : Y
category post. The claim of the applicant is that the

applicants are entitlied to the seniority from the date of

their promotion on <the basis of roster for further

promotion against general posts.. ,

< ’

- 105, The respondents have brought ‘out that the reserved

community candidates were already working in the cadre of

OffiGce Superintendent Gr.I according to the roster and

therefore the claim of the applicants is not maintainable

against the reserved vacancies. The respondents have

1.

K

.\.,J«-fA
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105,

also brought out in their reply at para 4 that although

the three petftioners have been promoted as directed by

5

the Hon’ble High Court in terms of interim order there
are some senior 5.C. emplovees viz., Appadura; Muthaya,
P & Shinde who are senior to the three persons who have

\

not been promoted.

\
\

106. The c1éim of the petitioners in this T.A. s basgd
on  the premise that tﬁe seniority should be granted
aécording to the'promotion oﬁ the basis of roster and
this sénior{ty should also count for further promotion
against the general category posts. The prayer' is
without merit in view'of the Hon’hle Supfeme' Court’s

Judgment in JANUJA's case. the reieVant'pértiops of which

are quoted 1in paragraphs 21 to 25 in this judgment.

N

since it has been héld in  JANUJA’s judament that

44

f . ’
accelerdted promotion woulid not give accelerated
seniority, therefore the petitioners have no ciaim to the

L X : - .
promotion which thev have sought in this T.A,
107, However, the respondent administration has. brought

on record 1in para 5 that persons junior - to the

petitioners even belonging to 'the S.C. community have

been promoted, Therefore, there will be No question of
revertihg the petitioners at this stage.\ We are
iherefore,. of the opinion that this petition is 'without:
ahy 'merii and 1s Tiable to be dismissed. However, 1in

view of the fact that the persons Jjunior to the

appiicants have already been promoted the applicants are -



v

not reguired .to be reverted. Although we are holding

that this T.A. 1is without merit the applicants need not

he petvitioner’s  seniority should be
adjusted against FYuture vacancies to which they would
have heen entitled to according 1o their seniority 1n the

.

ltower aradge.

Tr.A. No. 510/87:

108. The applicants in this T.A., the A1l India  SC/ST

Raiiway Empioyees Association, had filed a Writ Petition

-
’

No.274/568 in the High Court of Judicature at Bombay,
Mumbai and the same has been transferred to this Tribunal

under Adnanistrative Tribunals Act, 19885 and has been

renumbered as Transferred Application N0.510/87, The'

High Court had passed Tssued directions Lo promote 1Two

o

appliicants to the [Data Processing Superintendent and
General Supervisor viae its order dated 12.3.1986. The

order reads as under:

"The Respondents are directed to promote {1} Shri

" K.G.Tekam, {23 Shri L.0D. Parmar to the post of
Data Processing Superintendent scaie Rs.700-900

and Gereral Supervisor scale Rs.580-750C
respectively, if . they are otherwise not

disgualified.

0

21 These promotions will be subject to the resulit
of the petition.,”

109, The issue invoived in this T.A. is grant of

seniority on the basis of accelerated promotion according

\(’ -
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Lo the roster and this seniority should also count for
further promotion against the general category posts,
Out of the two empioyees who were pramoted on the _basis
of the direction of the Hon’'ble High'Court, one Mr. L D.
Parmar has since reiired on 31.7.80 and another Mr. K G
}Tekam is due to retire in June 1997. As we have already
~held the ‘issus of seﬂiokitg onh accelerated promotion on

‘roster point for further promotion against the general

'
¥

A .. .post stands finally settled by the Hon'ble Supreme

‘Court’s judament in JANUJA’s case., (the relevant portions

o

are auoted in various paragraphs in this Jjudament ).

!

Therefore on meérit this T.A. dpes not survive. As for
as Parmar is concerned no order need be passed as the
directions of the High Court were applicable for him -up

to his retirement. As for as Tekam is concerned, since

e is

[te]

cing to retire shortly he should be continued to
be in his present post and the order of the Hon’bie High
éou?t promoting'.him shdu?d be continued til1] his
w - retirement and he should nbt be reverted as a resuft of
phe decision in this T.A. This prometidn<wouid not give
him right to seniofity which should be adiusted against

future vacancy.

110. The T.A. 1is dismissed with above direction.

1. The applicants in this T.A., the A1l India SC/ST

Railway Emplovees Association, had filed a Writ Petition



No.268/86

Mumbai

uhder

renumberad

112,

complied ~with

and the

Administrative Tribunals Act. 1885

in  the Court of Judicature at Bombay,

same has been transferred to this Tribunal

heen

as Transferred Appiication No.511/87. The

issued directions to oromote some

order dated 12.3.19288. The order

i
s5/shri

Respondants are directed t
24 43 R B

U g Ahire, 2} M & HNikale 3) B B

. 51 N M Barot to the o Office
uperintendent - Grade~I .  in pay scale
5.700~-5%00 and also directed to promote S/Shri 1)
GV Savant 2 Mrs. C D Balivant 3) Kishor Bick
Kundwar, 4) D Waike 5) K W Wagh, 6) K V
Krishnan, 73 D Kanwatr Lo the post of Office
Superintendent Gr.II scale Rs.550-750 if they are
otherwise not disqualified and further if they
are in tfturn for such promoticon by selection or
seniority.

Gy Am

23 The Respondents are directed to regularize the
promotions of §/8hri 11 N G Dharade. 237 B G
Gohel, 37 H § Ghikalkar. 4) V N Bhandare as
Officer Superintendent Gr.I scale Rs.700-900 and
#2180 reguiarize the promotion of Shri H § More to
the post of Office Superintendent Grade II scale
Rs.H50~ ' they are otherwise not
disgual

P

g if
iT1

oromctions and regularizatiohn of

will Dbe subject to the result of the
' The promotions orders are to be issued
waeks.”

+

t
.
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in Two

S |
ct
=

-

Accordingly the respondent administration had

the direction of the High Court by

promoting all the persons whose names were stated in this

order.

113,

seniority on the basis of accelerated promotion

he issue 1involved 1n this T.A. is -arant of

according
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‘to the roster andg thia senicority sheouid also count for

further promotion against the general category posts.

heen decided by the Hon'ble Supreme

The issue has finaliy

Court  in  JANUJA’s case. Therefore the petnition has no
merit in terms of the verdict of the Hon'ble Supreme
court.

114, Out of the 16 emplovees who were ordered to be

promoted by the High Court vide their interim order dated

12.3.968, eight have either retired or expired. Empioyees

'

nos: S to 168  are 5111 working. The Respondent

ry

édministratioh‘ have takeh a position 1in the written
statément that 1in Yview of the fact ® that the SC/8T
emplovees have been reguiaffzed and promoted nothing
further 1s required to be done and therefore .the T.A.
nas become infructucus. We, therefore, dispose of this
T.A. with the direciion tﬁat the appliicants who are
stil1l in service need not he reverted aithough there is
nG merit in the plea of the épp?icants in this T.A. As
for =as the question of their seniority is concerned the
same may he decided in terms of the Hon'bie Supreme Court
observations in JANUJA’s case and our observations in

this Jjudgment, for the purpose of further promotion.

With these directions the T.A. 1is disposed of.

115, The applicants in this T.A., the A1l India SC/&T

Railway Employees Association, had filed a Writ Petition



NO.2038/86 in the High Court of Judicature at Bombay,
Mumbai ana the same has been transferred to this Tribunal

under Administrative Tribunals Act, 1985 and has been

¥i
Ny

£

renumbered as Transferred Application No.512/87. The
High Court had issued directions to Dpromote some
appiicants vide its order dated 27.8.1986. The order

. reads as undsr:

"Th Respondents are directed to promote §/8hri

ifie
137 Manohar Bansi Kulsange, 2) Waman Ganpat Sabale /

and H R khadtale to the post of Senior Commercial
Inspector 1in the grade Rs.700-900 if they are
otherwise not disaualified . and on express
condition that these promotions will be subject
to the result of this Petition.’

re directed to promote S8/8hri
3 Saindane, (3) V¥V C Thorat,
y T-S Danane, (6) B D Patel,
} L Gaikwad, (9) R § Ugale,

2z} The Respondents a
S Vv Bansode, {2V J
{4y V D Vatkar, (5
(7} L U Solanki, {8} E

(103} Shrirank vagai and (11) vithal Bali Sonawane
in the Grade of Rs.700-900 and §&/Shri S N
Padale,V V Salvi and U § Mesharan to the grade of
Rs.5503-750, it - they are otherwise not

disqualified and further if they are in turn for

'such promotion by selection on sorority. The
said promotions are also expressly subject to the
result of this Petition.

116. Accordingly the respondent administration had
complied with the direction of the High Court by
promoting all the persons whose names were stated in its

order.

117. °~ The issue 1involved 1in this T.A. is arant of

seniority on the basis of accelerated promotion according

to the roster and this seniority should also count for

further promotion against the general category posSts.
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The issue has finally been decided by the Hon’ble Supreme
Court in JANUJA’s case. Therefore the petition has no

‘merit 1n terms of the verdict of the HMon'ble Supreme

Court.

116. The Respondent administration have taken a position
in  the written statement that in view of the fact that

1

‘the 'SC/ST emplovees have been regularized and promoted

[ ‘nothing further is required to be done and therefore the
% ’\kkT:A.. has becéme fnfructuo&s. We, therefore, dispose of
\48 ;this T.A. with the éirection that the applicants who ars
?sti?] in service need not pe’reverted alithouah there 1is

.:no merit in the plea cf-thé applicants in this T.A. As

for as the guestion of their seniority is concerned the

same may be decided in terms of the Hon’ble Supreme Court
%observationé in  JANUJA’s case and our observations 1in

this Jjudgment, for the purpose of further promotion.

S With these directions the T.A. 1is disposed of.
.‘\' _; 1
% |
Tr.A. No. 513/87
R 119, The applicants in this T.A., the A1l India SC/ST

‘Railway Employees Association, had filed a Writ Petition
No. 275/86 1in the High Court of Judicature at Bombay,
Mumbai and the same has been transferred to this Tribunai

‘under Administrative Tribunals Act, 1985 and has Dpeen

1
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renumbered as Transferred Application No.513/87. The

‘

H1iah Court had ‘issued  directions 1o promote soms
applicants vide 1ts order dated 12.3.1988. The order
N\ . . .

reads as under:

Rl of P
L

ie  Respondents are directe

G Vv Mahala, 2} Shri D B Sable, 3} Shri D V
Deocunare to the posts of CGffice - Superintendent
Grade-I 1in the .pay scale Rs.700-300 1in the
Personnel Branch forthwith. if they are otherwise
not disqualified.

d to promote 1) Shri

~ . ‘ P . . N \‘\..m . ! i
2} These promotions wiil be subject to the resuP&”i~(;

of the petition.”

~

12G. Accordingly  the respondent administration had
complied with the direction of the High Court by
promoting ail the persons whose names were stated in its

order.

121. The 1issue involved 1in this T.A. is grant of

seniority on the basis of accelerated promotion according

. o _ 4
to the roster and this seniority should also count for !
o . . ) 5 . ‘ R 2l
further promotion against the general category posts. 3

' e ' K
The issue has finally been decided by the Hon’ble Supreme
Court in JANUJA's case. Therefore the petition has no
merit in terms of the verdict of the Hon'ble . Supreme
Court. ' _ >

122. The Respondent administration have taken a position

in the written statement that in view of the fact that

4

the 5C/ST employees have been regularized and promoted_

nothing further is required to be done and therefore the



‘same may be decided in terms of the Hon’ble Supreme Court

T 5

T.A. has become infructuous. We, therefore, dispose of

this T.A. with the direction that the appiicants who are

~eti1l  in service need not be reverted although there is

it in the plea of the applicants in this T.A.  As

¥

u.

o m

1¥]

for as the guestion of their seniority is concerned the

observations in  JANUJA’s case and our observations in

this judament, for the purpose of further promotion.

With these directions the T.A. - is disposed of.

123. The applicants in this T.A., the A1l India 8SC/ST

No. 2037/86 1in the High Court of Judicature at Bombay,
Mumbai and fthe same has been transferred to this Tribunal:

under Administrative Tribunals Act, 1985 and has been

“renumbered ' as Transferred Application No.514/87. - The
High  Court had issued directions to promote some
applicants vide its order dated 27.8.1986. The order

reads as under:

'

“The respondents are directed to promote S/Shri
{1} V & Salve, (2} § W Unawane, (3} S S Sonavane,
{41 § & Sable, (5) Mevalal Vinod, (6) D K Kotia,
{7y D & Mailari and (8) A S Sonavane from the
present post of Assistant Chief Ticket Inspectors
grade Rs.550~-750, to the post of Chief Ticket
Inspectors, Grade rs.700-30C if  they are
otherwise not. disqualified and on axpress
condition that these promotions will be subject
to the result of this petition.” '
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124. Accordingly the respondent administration had
compiied with the direction of the High. Court by
promoting all the persons whose names were stated in its

order.

125, - The 1issue involved 1in this T.A. is grant of
seniority on the basis of accelerated promotion according
Lo the roster and this senicrity should aiso count for
further promotion against the general catégory ‘posts.
The issue has fina11y been decided by the Hon'ble Supreme

b

no JANUJA's case. Therefore the petition has no

e

Court
merit in terms of the verdict of the Hon'ble Supreme
Court.

126" Since all the appliicants have retired the T.A.
becomes infructuous and noc orders are reguired to be

passed in this T.A. and is disposed of as infructuous.

127. The appliicants in this T.A., the A1l India SGC/ST

Railway Employees Association, had filed a Writ Petition

B

No. '278/86 in the High Court of Judicature at Bombay,

™.

Mumbai and the same has been trénsfefred Lo ihis Tribunal
under Administrative Tribunals Act, 1985 and has bheen
renumbéred as Transferred Application No.B15/87. The
High Court had passed issued directions to promote some

applicants vide its order dated 11.3.198886. The order

reads as unger:

;

B N



"Respondents are directed to . priomote The

candidates mentioned at Serial Noc.&, 9 and 31 Lo
40 in exhibit E to the Petition in the post of
Chief Ticket Inspector in  the pay scale of
Re.700-900 it they are not otherwise
disguatified. Thase promotions are subject to

1258, Accordingiy  the respondent administration had
complied with the direction of the High Court by,

promoting all the persons whose names were stated in its
order.

v‘\ ‘ { . /
) SR - . _
. 129. The issue invalved 1in this T.A. is grant of

)

seniority on the basis of accelerated promotion according

to the roster and this seniority should also count for

further promotion against the general category posts.

The issue has finally been decided by the Hon’ble Supreme

Court in JANUJA’s case. Therefore the petition has no

-,

merit in terms of .the verdict of the Hon’ble Sunreme

Court.
e
‘h&ijG; Since va?? ihe app?ican;s have retired the .T,A.
'H‘ becomes iﬂfructuous and no orders are required to be
passed in this T.A. and is disposed of.as infructuous.
,/
I

'1313 The applicants in this T.A., the A11 India SC/ST

Raiiway Employees Association, ad filed a Writ Petition



HER:
NG, 481/86 1in the High Court of Judicature at Bomhay,

Mumbai and thé same has been trénsferréd to this Tribunat
under Admiﬂistrapive Tribuna?s4ﬁ4t, 1885 and has. been
renumbered as
High Court had refused interim orders hefore the matter

was transferred to this Tripunai.

132. The dssue invoived 1im this T.A. is grant of
seniority on the basés of acceierated promotion accorqiﬁéj; ;
Lo the rqster andg this seniority shou1a also count for Jyw
further promotion aagainst the general category posts.

The issue has finally been decided by the Hoﬁ’b?e Supreme
Lourt  in  JANUJA's case. Therefore the petition has no
merit in terms of the verdict of the Hon'ble Supreme
Court..

135, As for as the qguestion of éeniority is _concerned

the same may be decided in terms of the Hon’ble Supreme ‘%*
Court observétiona in JANUJA’s case and our observationgg,,_
in  this judament, for the purpose>ef further - promotion. %,

The T.A. 1is dismissed.

Tr.A. No. 520/87:

134, This is a Writ Petition No. 618/86 filed before
the High Court of Judicature at Bombay and has been

transferred to this Tribunal under the Administrative
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Tribunals Act, 1985 and

Transferred Application No.

has been renumbered as

520/87. The High Court had

passed the following interim relief on 4.4.1886:-

o

The
be

the

No.1809 of 1972 and
heen made otherwise
said
promotions
vacancies.

strictly

shall be

"

interim
of

The
promotions

Railway,

b "

of
varies its

135. This 18 a

category emplovee. The

T.A.concerns whétheﬁ
the application of roster

4 required to be based on the
has been Tinally decided by

e | :

'H~ the Hon’ble Supreme Court in

" main ‘prayer in this T.A.

administration
Court decision 1in J C MALIK's

Court. the

para 9 of this judgment, no specific order is required

Altahabad High Court

iudament of the Allahabad High Court,

order is confined
staff
Department of the Matunga Workshop

Bombay 400019. :

Liberty to the parties to apply
the above Interim Order if the
interim order.”

Writ petition filed

relevant portion of which is

promotions which may be made hereafter will
in accordance with the judament

of
Writ Petition
have
the
such
future

in Civit
if any such promotions
than in accordance with

adiusted against the
chly to the

the Electric
of the Central

working 1in

variation
Court

for
Supreme

by the general

issue involived in this

the reservation is to be based on

as a running account or 18

basis of cadre. This issue

the Constitutional Bench of

SABHARWAL’S case. Since the

ig that the respondent

be directed to follow the Allehabad High

" case and .since that

decision has been finally upheld by the Hon’ble Supreme

reproducead

be passed except that the respondent administration 1is

directed to foliow the various ohservations made by. us

this judgement.
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136. Applicant in this case is working as Assistant
Superintendent of Post Offices in Bombay in Department of
Posts. In this UA. the applicant is seeking the reiief

icate

-
—~ty

that he should be given the next balow rule certi

i

from the date Shri Hile or Shri Bhavar or Shri Nimkar

{Respondents 4, & and 6) all Scheduled Tribe candidates

”\v,'\.\?,

were promoted Lo the post.of HEG-T and the appliicant’s
! , 8

pay should be notionally fixed in HSG-I cadre from the

¥

date Respondents No. 4, nd 8 have been promoted.

on
D

137. It is brought out by the official respondents that
Respondents No.4,5 & 6 who belong to Scheduled Tribe
candidates were promoted to the post of HSG~-I against

reservation roster point. The official respondents have

also  brought out that the Resnondents No. 4,5 & 6 were

promoted to the post of HSG-I in the year 1985 to 1987. -

~

It is also brought out that Shri Hile was not immediate
\ -
“junior to Shri Inamdar. The respondents have brought out

in Para 11 that "there were 50 officers including 3 8C

and 3 8T candidates waiting promotion to HSG-I before

q

Shri - Inamdar. The respondent administration has brought

out - that since the Respondents No.4,5 & 8 have been

AV}

2]

promoted on the basis of roster point, the guestion of

next below rule or stepping up of pay does not arise.

138. © After goi

—

ng through the record and hearing the

counsel, we are of the opinion that the appiicant has not

’

4

.

e
/

\)4‘

3

,-)“
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119

. -

heen able to brina out any case fTor garanting next below

the rule as the promotion of Respondents No. 4,5 & & is

on the basis of rosier po

No. 4 was promoted as HS

int.

G-T

It is seen ©nhat Respondent

on 30,7

1

10,1980,

:

B

sake of argument 1t is accepted that the

Respondents No. 4,5 & 6 to HsG-I was over

number of posts reserved

for

ST cand

idates,

mean +the adjustment of Respondent No. 4

Even for the
promotion of
and above the
it woulid only

against the

ljfuture vacancy but would not aive any right o the

) :} appiicant for next helow rule. It
\

that there 18 no mate

rial

for

us to

conclusion that promotion of Respondents No.

not according to the

administration has 80 av

rost

ered

er poi

nt.. Th

er, clarified
come to the
4.5 & 6 was

e respondent

in their reply and there 1is

no rebutal from the applicant to show how the promotion

of Respondents No. 4,5.& 6 was against the posts which

were over and above the reserved posts. We

therefore,

s

/ H 1o i, = 3 _— PR PR S - 4
et hold that the applicant has not been able to make out any

- &~ Respondents No. 4, 8

gismissed.

OA.NG.836/85:

139. The applicant in

. case for arant of next below rule

& 6.

The

OA. 18

is case 1is

certificate vis—-a-vis

, therefore,

the - Welfare

Association of Scheduled Castes/Scheduied Tribes/Backward

Classes 1in the Customs and Central Excise Income Tax

Department and another.

The

raelief

claimed

in this OA.



e

i
[}

is that the respondent administration must folliow 40
point roster reserved for SC.aﬂd ST candidates for
promotion to the post of Examiner{0.G.) in the Customs
Department of  Bombay Customs, Collectorate. The
applfcants ha?e hrought out that the respondent
administration 1is not following the‘ roster 1in their
department f&r the post of Examiner (0.G.}. The
applicants have made many'representations but no reply

fias been received.

ik

140, The reépondent.administration'has brought out that
there was. no reservation for SC/ST in  the cadre of
Examiners . for prém@ﬁtee quota priof Lo 1976 and hence
there was no questjon of reservation for SC/ST for the
DPC  held in Gv1975 and therefore, there was no guestion
of carry forward of reserved -acancies éf 1975, The
respandegts have further brought'out the ordefs' for
reservation for S;/ST officials came 1nto force 1in
February,1976. Further, the respondents have brought out
‘that the 5PC held fn 1982 was for adhocv promotion and
that there was no reservation for adhoc promotion during

that period.

141, The reservation orders for adhoc promotion came

o

into force only w.e.f. 30.4.19
two DPCs held 1in July, 1882 and March, 1983 were for
adhoc promotions, there was no reservation for adhoc

promotion for the above referred two DPCs. The

respondent administration has further brought out that

5 and therefore as. the

{.
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whén the DPC met in 1985 for regularisation of these

‘adhoc  promottees  on vearwise basis ih  terms of (O.M.

dated 24.12.1980, the S8C/ST officia]s who were falling in

the lConsideration zohe, were duly conhsidered for reguiar

promotion 1in the cadre of Examiner and, accordingly,

promotion orders were issued.

!

142. The app?jcants have not rebutted these averments of

-

%%e respondent administration in the written statement.

L

On the basis of record available and the arguments of the

counsel, we are of the opinion that the appiicants - have

not been able to bring out any case for intervention by

the Tribunal 1in this OA. The OA. is, accordingly.

dismissed.  The respondent administration is directed to

follow the direction made in this judaement for the

purpose of reservation.

OA.NO.403/89:

o . —

-

143, © The applicahts in ﬁhis‘OA; are the A1l India
scheduled Caste and Scheduled Tribe .ﬁSSOC1atTOﬂT'Of
Railway Empldyeeé. The_app?icanﬁs have souaht the reiief
in thjs; OA. that the Notification dated 27.2.1989 for
the 'se?ection_of Class-II posts of ACS and Notification
gated 20.3.7§89 for ?Tass—ll pdsis of APOs in the Westefh

Raiiway' should be - guashed. The applicants have also

prayed that the respondents should bé directed to prepare

4

o=
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[AW)
[C)

in the scaie of Rs.700-900 for all the persons whether

be?onginﬁ%}o general community or SC/ST and call them for

the said selection strictly according to the seniority so
prepared irrespective of the fact whether .the present
position 18 obtained by the person be]ohged to 8C/8T

either by way of reservation or otherwise.  Ths

applicants have also prayed that the respondents to allow.

the eligible persons belonged te SC/ST to compete for the

N

general posts also for the =aid seiection,of Assistant
Commerical GSuperintendent/Assistant Personnel Officer on

the basis of the seniority so prenared. The applicants

.

have also sought the interim order which has been denied

by the Tribunal vide'their‘order dated 15.6.1989 while

admitting. the OA. The main issue involved in this OA.

has been bfaught out by tne apnlicants 'in Para 4.7 of

this CA. wherein at page 7 they have stated as under -

“The appiicants further state and submit that it
is  immateriai for the purpose of calling the
empioyees belongina to Scheduled Caste and

s “ Scheduled Tribe for the said selection whether

the present posts which they are qccupying is by
way of reservation, merit or otherwise, because
~date of promotion to the scale of Rs.700-900 is a
criterian for fixing seniority on the basis of
which an empicyee becomes entitled to be called
for Class-I1 selection. Seniority in the lower
grade has nothing to do with the eiigibility of a
candidate to be called for the selection of

Assistant. Commercial superintendent/Assistant
Personnel Officer.” , , ,
4
id4, The respondent administration in their repiy has

.brought out that the  respondent administration is

a senjority list on the basis of actual date of promotion
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judgeme

brought
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ng the interim -orderin some other ©OAs.  dated

87 {which has been reproduced in Para 2 of this
nti. The respondent administration has “alisc:
out the Tribunal’s interim order dated 17.11.1987

%

eads as unhder -

“It appears that the ~interim oraer of this
Tribunal passed on 24.4.1987 is Lo govern all the
promotions and iz not ricted Lo the
applicants 1in the case in which that order has
been passed. Hence, an ex-parte interim order is
passed restraining the respondents from making-
promotion of Scheduied Caste and Scheduled Tribe
candidates in axcess of 15% and 7-1/2% posts.
resncctfvo?y," ' ‘

_.'

BV I 0 B

~s>
S D -

(

spondents have also brought out further in Para 4

3 of the written statement at bottom as under :-

‘

"1t ‘is  stated that almost a71 Scheduled
Caste/Scheduled, Tribe candidates presentiy
working in Higher ¢rads categories eiigibie to be
considered for selection to Group’B8’/Class II

posts of Asstt.Commercial Supdt. and
Asstt.Personnel Officer were promoted, out of
turn against reserved vacancies onh the basis of
Rocter Pointg. The seniority obtained by them in

the higher grades was not on basis of their
over—-all merits or on original seniority bhut was
onthe basis of reservation aione.”

spondent administration has alse brought out at

of the written statement that :-

"In regard to the selection to the post of
Agstt.Personnel Officer, it is stated that ail
those candidates, who applied  for the said
selection and fuifilled the conditions of
requiring & vears non-fortitous services in scale
Re.14060-2300(RSY and above were called for the
said  selection, and not at & times the number of
vacancies.  However, for selection to the said
post,  viz. Asstt.Personnel Officer,. vacancies
for  Scheduled Caste and. Schedule Tribe were
worked — outb at  15% and T7-1/2% of Lostse
respectively . in order to follow the direction



124,

contaihed 1in 1item 1 of the interim order dated

24.4.1987 of this Hon'hble Tribunal reproduced.

a

above,

145.  The reépondent administration has é?so bkdught out
~that in  terms of interim orders of‘thié Trib&hé? dated
24.4.1987 and 17.11.1987 the aguesticnh of violation of
principles of Inter—sé_Seniority does not arise, as thé
cgenicrity dained Dy Schedule éaste/Scheque Tribe
empiovees on jumping Dro&ctions against resérved ﬁost ig

not a seniority as such in its real sense.

146, After perusing the record and hearing the counsel
it 18 seen that the issue invelved in this GCA. is

whether the accelerated promotion on the reserved posts

wou1d give accelerated  seniority to the reserved

-

community candidates. This issue is finaily settled by
. v ) Yy

the Hon'ble Supreme Court in JANUJA’s as held by us. in

-~

paras 18, 19 and 20 of this Jjudgement. Since the finding

is that the accelerated promotion .does not give
acce?erated' seniority, the 0A. ' does not survive. The

QA. is, therfore, dismissed.

OA.NG.425/89:

147. This OA. has been filed by A1l India SC/ST Railway
Empiovees = Asscociation on .behalf 'Qf. Signal and

elecommunication empiovees of Central Government. Shri

K.M.Uke s the Secretary who is working as Assistant,



Tetter dated 19.5.1983 which

in  Annexure~’'C’ are eligibi

under:~

%3]

[

and Telecommiunication Engineer Railway
Electrification Project 1in Railways. 1In this QA.  the

applicants have challenged the selection initiated by the =

s placed at Annexure’aA’ and

praved that the said letter he treated as 117egal.
The applicants have also praved that it be declared that

all the affected 23 3SC/ST empiovess whose names are aiven

| -A-selection initiated by letter dated 19.5.1989,

N

The applicants were permitted to appear 1in the

-

selection test by way of interim order of the Tribunal

dated 13.6.1989. The 1interim orders passed read as

o

(i)  Respondents shall =~ allow the  npersons
mentioned 'in Annexure-{  at page 27 of the
appiication to appear fTor the suppiementary. test

. which is to be held on 22nd and 23rd June, 1989,

{iiy The appearance «of these persons for the
sub?}émenﬁary test will be subject to the final
outcome of this case. Respondehts sha?f not
‘dec3aré the fesult of these 23 persomé untii

further orders.’

Later on the interim order was modified by'the Tribunal’s

dated 25.11.1990 and it was directed that the



I
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respondents should hoid the viva-voce test for those who
were permitted to appear Tor written test vide the
Tribunal’s interim order dated 13.6.1989. Howaver, it

was further ordered that the results of the viva-voca

1 that out of 23

test should not-he declared. I is see

candidates who were permitted to appear in the written

test, oniy 14 appeared for the written test. Out of 14
whe  undertook. the written test, only 32 have passed the
written test. . The result of the 3 emplovess who have

appeared for the wiva voce*test has not been declared as

directed by the Tribunal in their interim order.

149, The issue inveived in this JA. concerns the grant
of seniority to the resarved community candidates on the

basis of promotion according to the roster point for the

({9

purste- of further promot?om against general posts. The
.applicahts’ claim is that the date.of promotion according
to the reservation @ou}d entail éen%oréiy from the date
of promeotion even for the.purpcse of promotioﬁ>fn further
grade against general - posts. The respohdents_'have
brought out _in the written statement at page 62 of the
OA. that the.za SC/ST candidateg shown in Annexure-’C’

’

to the OQA. - were earlier promoted by virtue of

reservation and not by merit and therefore the counssel

for the respondents has argued that the applicants cannot

be granted senijority on the basis of date of promotion.on

reservation peoint for further promotion against general
posts 1in terms of the Hon’ble Supreme Court’s decision in

JANUJA's case. .
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155p The counsal for thé applicant has raised the
guestion vof prospective appiicabiiity f'SABHARWA! and
VIRPAL SINGH CHAUHAN’S judgement. Tha counsel for the
applicant has argued that in view of the Hon’bie Supreme
Court’s directions.that Virpai SINGH CHAUHAN’ s judgement
would apply prospectively from the date of SARHARWAL s

judgement., the action of the respondent administration

before that date, i.e. 10.2.1995 is fequired to be

%aoverned by the rules then prevailing and therefore tﬁe

-

%*)resoondent adm1ﬂ1°trat1on action in this OA. of not

‘q»>

v

A

granting seniority to. the app?icénts on the basis Qf date
of promotion aéainst tHe reserved aquota for the purpoeose
ofv promotion to the higher grade against the general-
posts 1is reguired to be set aside. We have‘ diécussed
Th1s aspeét;ﬁn Pa}é 13 of tﬁis judéemeht. We aré ot théy

oo1nlon that the action of the respondent administration

'which is in conformity with the decision of Hon’bie

Supreme Court in JANUJA’s case cannot be questioned on

the 'ground that Virpal SINGH CHAUHAN and SABHAPWAL 8

1udaement have prospertwve aoolwcab111ty and wnqu not

'cover fho act;on of the respondent adm1n7~traf1on wh1ch

-]
o

1éw béfore"chat date i.ex 1G. .19?9. We are nf the
ob%h%bh' that fhe action of the resoondént aqm1n1écrat1on
isf“éééord1ng to the ratic of JANUJA’S judgement. -The
adm1n1 t%ation cannot he askea Lo reviaw ﬁhe‘ Judgﬂmant
and art ‘éccord1ﬁq to those rules which have been feuna'
agafnst the prov1swons ofv‘ JANUJA g Judgement=v'kThé ,

situation would be different if the action of respondent

administration has already been taken in terms of the
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rules “tHen prevafling before 10.2.199%

i

are chatiénged on the aground that hnse are aoawnst @he

Ly
ST e

provisiohs &f JANUJA’ s judgement.” Ir sucdh cdsés, | perhaps

the case wou?d' have made cut . that . the action of

respondént administration shiould not be quashed as it is

before the date of SABHARWAL and VIRPAL SINGH CHAUHAN's

<

case, 1i.e. kebruary 10,1995, It is alsoc to be noted

that there 1is no prospective app?icabiiity envisaged '1n

JANUJA s case by the Hon’ble Supramn Court.

all that

thebe- aspeCtb, we have come to the conc?usion.

thie actwon of-the respondent administration which have

been found to be in conformity with the ratio of JANUJA’s,

Jjudgement cannot be

pr1or to 10, 2 1995 the date of pronouncement,;

SABHARWAL Judgament

. A T e

151, We have already held in paras 18 to 24 that the

question of grant of senibrity to the

reserved community

candidates, 'who have been prometed on the basis of

reservation, has to-be worked out in terms of Hon'ble

Supreme Court decision in JANUJA’s case. 1In view of the

of law as brought out in JANUJA’ g

position case and our

observation in para 18 to 24., we are of the opinion that

this OA. has no merit and is therefore liable to be

dismigssed. we dismiss it. The

Accordingly, interim

order granted in this OA. would stand vacated.

.128/-

“and those actions

Conside[ing‘.

R
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aSoav1ed on the ground thaf .they were
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The applicants in this 0.A. are A1l India SC/ST

ion, Central Railway, Bhusawal,

[

Railway Emplovees Associa
and G R Thakur, Chief Booking Supervisor, Central

'

Railway. Jalgaon. The applicants have challenged in this
O.A.  that 25 SC/8T candidates have not been called for
selection ﬁ@ the grade RS;ZDQ?—SZDQ from the 1list
published vide letter dated.13=1,$9 in the grade of

Rs.1600-2660. The respondents have brought out in their

written reply that the selection was called vide

notification -dated 3.6.89 for 23 vacancies. The

respondents have further brought out that in the cadre of

Commercial Clerk/Inspector in the'grade of Rs.20006-3200
.

there are 44 posts and out of this 12 empioyees belong fo

8C category and 6'person5'be1ong1hg to EC category are

already workina in the arade. According to the

-

‘ reservation of 18% and 7-1/2% there should be 7 SC and &

ST candidates. Thus the number of SC/ST candidates in
the grade 2000-3200 were in excess of reservation

prov}ded according to the rules. As there was nb fufther
postz to be filled in from amongst the SC/ST candidates
and a?so as a]} thé 25 applicants had secured accelerated
-prgmétions in the Jower gradelcf Ré.1660—2666' on  the

of reservation they were not considered eligibie

.

basi
for selection as notified on 3.5.1989. The respondent

administration has further brought out that only one Shri

S.P. Borsia who belongs to SC community had not secured

—a



nromotion in the Tower grade on the basis of reservation
and hence he was considered as eliaible in terms of the

Raiiway Board order dated 19.4.1984&.

153. After hearing the learned counsei for both the

3,

parties and perusinag the record we are of the opinion

that the issue involved in this case 1is whether the

[¥9]

nromotion granted against reservation would alse enable

T candidates to.claim senierity from the date of

i

the SC/

ainsgt the

e}
[13]

their promotion for further promotions | a

¢

general candidates. This issue is no more resintegra in
view of the judgement of the Hon’hie Supreme Court in

JARUJA's case. MNothing survives in this 0.A., and hence

‘

(12

the C.A. 18 without merit and is dismissed,

~

%54. The ‘apblicants'in this 0.A. have chailenged the
sefectién on the ground that the rquisite number of
8C/8 candidates have not been called. The ~respbndent
administration vhas brought out in their reply that the

selection was called for 44 vacancies in Group B posts of

for SC and 2 for &T. The

(&3}

which 3 were for genearal,

number of reserved posts has been determined by the.

i

administration in terms of Railway Board order dated
18.4,1923, The letter dated 13.4.1388 was issued by the

Ministry of Railways, Railway Board giving clarification

e
T .-
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in the face of the Jjudgment given by the Central

Administrative Tribunai, Bombay, for determining Lthe"

guota as per 40 point roster in face of specific orders
rthat the percentage of rfeservation fer $C/STg should be
applied to the number of posts:in the cadre and not 1in
vapaﬁcies= " The éai?way Board ietter further mentions
that in. the light of the judoments of ‘Alfahabad H1igh
éburt and CAT, Bomhay certain ciarificaticns are 1ssged.
The ' relevant portion of clarification {(a) state that
Reservation for SC/STs should be provfded to the extent
tﬁerﬂ is 8 sh@fﬁfa}? in the cadre for SC/S7s subjiect to

the " condition that the reserved post shouid not  exceed

50% of the posts being Tilling up by the selesction.

i85, There 18 no rebuttal to this averment of the

iiways from the applicant

{

ts by way of a rejoinder .ih
this: case. Therefore, the aétion of the respondent
administratioﬁ in following thes reservat%@ﬁ on the basis
of ihe posts cannot be assai?ed. As has already been

ue has been

0
w

pointed out by us in this judagment,. the 1
finally settled by the Hoh’ble Supreme Court Dby 1ts
decision in J © MALIK’s case. 1In view of the final
verqict of the Hon’ble Supreme.Court in JANUJA’s case
which s based on SABHARWAL’s judgoment of the Hon’bie
Supreme Court., we see no reason to interfere with the
actjon of the railway administration in this cass. The

dO.A. is therefore dismissed.

{

.

—
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;,w/f/ 156, The applicants 1in this‘T.A; ‘are the A1l 1India
SC/ST Railway Emb?o/ees Association of the Céntra1
Railway. The issue-involved in th?s T.A; is concerning
the question"whether reservation should be 'based. Qh‘

o VAcancy or cadre. The applicants praved that the

reservation should be applied on the 40 point roster on

the wvacancy. Since this issue has been fina]]yl settled

‘by the Hon’bie Supreme Coubt in J‘C MALIK’s case we afe
Q not  going fnto details of this case and on this pofnt
there js nq merit in this T.A. One another point raised
Cin this T.A. is on the auestion of promoticn of reserved
community tcandidates ‘against the  general posts.

Petiticners have submitted that empiovees of reserved

communiity candidates who get promotion on the basis: of

promotiénland shiould be promoted against gengra? posts 1in
higher grade on the basis of this>senior1ty‘ As has'béen
already pointed out in this Judgment, this issue has also
been settled by the decision of the HOn;b1e Supreme'Court
in  JANUJA’s case wherein 1t has been held that the
reserved community candidates would not get accelerated
seniority as a result of aocelerated promotfon. No other

point has been argued in this T.A. and therefore we do

reservation should be garanted seniority from the date of:
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not see anv merit in this T.A. and accordingly it 18

§157. Petitioners in this case approached the High Court

of Judicature at Bombay by filing writ patition No.360/85

,) which has. been transferred to this Tribunal - under the

A\

Administrative Tribunals Act, 1285 anc has been

renumbered as TransTerred Application Ne.33/%1. The High

Court had passed an interim ordsr which reads as under:
. U
‘ 3
B .
"Tha promﬂglen§% hich may be made hereafter wiil
be strictly in adgordance Wip@}the judgement of
the Allahabad High.Court in Cayil Writ Petition
No. 1809 of 1872 and if any such nromotions have
! heen made otherwise "than’ in accordance with the
said Jjudoment of the A1iahahad High Court, such
prometions  shall be adiusted against the fulure
; vacancies. "’ 2

v

158, This 1is. a weft petition filed by the general,
_category emplovee of Government of India. The 1issue

involved 1in this T.A.congerns whether the reservation 1is

LY
I

to be based on the application of roster as é running
account ér 18 requi%ed to;be based on the basis of cadre.
Thié issue has been Tinailly decided by the Constitutional
Bench of the Hom*b}é Supreme Court in SABHARWAL'’s case.

Since the main praver in this T.A. is that the

g}
—
Q
=
ot
>
D

- respondent. administration be directed to foi
Allahabad High Court decision in J € MALIK’s case and

since that decision has been finally upheld by the



Hon'ble Supreme Court, the relavant portion of which 1is
reproduced jh para 9 of this judgment, no specific order
18 reqguired to be passed axcept that the respondént
administration 18 directed to  follew the various

observations made by us in this judgement. The 0.A. s

disposed of with these directions.

159, Petitioners in this case approached the High Court

of Judicature at Bombay by filing

-~

+rit petition No.914/85

which has been transferred to this Tribunai under the

o

Administrative Tribunals Act, 1885 . and has heen
renumbered as Transferred Application No.34/91. The High
Court had passed an interim order which reads as under:
‘The npromotions which may be made hereafter wili
be strictly in accordance with tha Judagement of
the Allahabad High Court in Civiil Writ Petition
NO.18G9 of 1872 and if any such promotions  have
been made otherwise than in accordance with the
said judgment of the Allahabad High Court, such
promotions shall be adjusted against the future
vacancies,” '
1680. This 1is a Writ Petiton filed by the general
category emplovee of Government of India.  The issue
invoived 1in this T.A.concerns whether the reservation is
to be based on the application of roster as a running

account or is required to be based on the basis of cadre.

This issue has been Tinally dacided by the Constitutional

e —————
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Bench of the Hon'blie Supraeme Court in
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Since the main praver in
respondent, vadmiﬁéatraié@ﬂ be directed to follow the
Allahabad High Court decision in J C MALIK's case and
since that decisicn. has been finally wupheld by the
Hon’'ble Supreme Court, the reievant portion of which' 18
reproduced 1in para 9 of this judgﬁent, no specitic order
is reguired to be passed excent that the réspondent

.

(’@dmisﬁstraticn is directed to follow the various
' !

—~bbservations made by us in this judgement.

b

]

DALNO.484/93;

161, The applicants 1in this _ DA? are working . as

Assistant Personnel OFfficers Sroup '8’ post of Western

Railway. The appiicants .belong to the non-reserved
'){genera?} category. In this OA. the applicants have

e

) " w s .
' sought the following reliefs :-

- "(al This Hon'ble Tribunal will be pleased to
corder and direct the Respondents not to give
“promotion to the SC/ST emplovees to the post of

L Senior Scale Personneil Ufficers scale 30006-4000
T (RPS8}, over and above 15% and 7-1/2% respectively
- fixed for them in accordance with the J.C.Malik’s

case. (b} The Respondents may be directed to

consider and promote the appliicants to the nost
of Senior Personnel COfficers who are eligiblie for
the said promotion with ali conseguential
henefits,

162, The applicants have also sought an interim relief

in this OA. The Tribunal passed an interim order dated
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21.5.1993 wherein it was directed To see that the

promoticns, if  any, of the SC/ST candidates to be made

Hl

hereafter to the posts of Sr.Scale Personnel Officer

.
%]

shall be strictly in accordance with the judgement of the

-

ahiabad High Court in J.C.Malik’s case. It was further

1]

clarified that those SC/ST candidates who have been
promoted on the basis of their overall merit and or
seniority and not on the baéis'of reservation alone may
be considered for prométiom Lo the higher cadre if they
are found otherwise suitabie for promotien even if ‘the

reservation aquota Tixed for SC/ST candidates has already

been achieved.

163, The interim order was further elaborated vide the
Tribunal’s order dated 5.10.13%3, the relevant "portion
from which has been quoted in Para 5 of this Judgement.

The orders dated 5.10.1993 came for further Considération

before the Tribunal through M.P./R.P. and various OAs.

The Tribunal by their order dated 11.10.199%94 dismissed
all the M.Ps./R.Ps.

164, The issues inveolved in this CA. ' are concerning
percentage of reassrvation. First issue 1in this O0A.

concerns  percentadge of reservation which stands finally
settied in J.C.MALIK’s case which is reproduced in Para ©
of this judgement. ATl the counsels for the anplicants

as well as for the respondents and intarveners have

submitted that there cannot be any controversy on the
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auestion of percentage cf reservation as the 1issue 18

finally decided by the Hon'ble Supreme Court in
SABHARWAL’s case and J.C.MALIK’s case. The respondent

i g o £ [ 5% e R . B T o e oF T At
administration has &iso CONTiIrmes LhHaL L2y are f_oi towing

the percentage in reservation on the pasis of cadre and
nosts and not on vacancies in the cadrs while filiing in

the nosts. Therefore no further orders are reguired to
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1656, As far as the quesﬁi@n of promotion to the pest of
Seﬂ%or Personnel Officers %h thie case of applicants s
concerned, the same involves thé guestion of seniority.
The question of senijority invelved ‘herein has been
brought out 1in Para 5.3 & 5.4 of OA. Applicants have
submitted that ﬁhe reserved community candidates who are

. working in the feeder cadre %o the senior scale have come
’{jto those'.posts by virtue of reservation and since the
percehtage of reeervation‘in the promotional agrade s
é?reédy mere  than prescribed, thiese resarvad community
cahdidates cannot. be considered efigibie for further

vad herein is if

ot

A promotion. In short, the guestion invo

the promotion availed by the resarved community

-~

candidates on the basis of reservation would entitle them

[}
18]

for arant of seniority also for the purpose of further

-

promotion when they compete for -general. posts. The

w

respondent administration have ‘brought out 1in their

written statement filed by G.S.Tuteja, Dy.Chief Personnei
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Officer (Gaz.) western RFailway dated 1.7.1993 wherein in
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ondent administration has submitted as

under -

"The opromotions were made und

ar the ruigs and
promotions granted to the 3C/87 are in accordance
to the iaw of the land and it is pertinent to
i L hiere that othier emplioyees belonging to
WO U get the promotion are from tThe
eniorii Tist on the basis of antry into
Ti fore the apnrehension o the

I

pondents are giving promotions
in. excess of the Tixed aquota

"

s uHPFPTOFe oer:ad,

166, Thus the stand of the respondent administration at '

the time when the written statement was filed has that

the empioyees belonging te SC/ST would get the seniority

on the basis of entry into the gfade on the basis of

promotion granted to the SC/8T in accordance with the

Téw‘ This stand, however, has been changed by the

réspomdent administration in their Tlatest affidavit which
e e

has been filed by Smt.Sunita Vvedantam  on 3.12 1996

wiherein tThe administration has submitted in Para 2 as

under - .
" further say that as regard the promotion of
SC/ST candi iates as per HRoster Point. As far as
assigning them seniority, to such promotees, the
rRespondents are Governed by the Raiiway Board’s
jetter No.E/SCT 68/CM15/10 Dt 19.1.72 and the
interpretation/directions gﬁver under thes variogs
iudaemente of the Hon'blie Supreme Court on  this
éspéct, i may further state that 80 far as
Western Raiﬁwav ig concerned. the seniority oOfF
SC/ST cangidates promoted against reserved
vacancies. ha: been/is being reguiated as per
pane’l. poéition'amo rict, as per Roster Point. In

I alao crave leave to refer to and
nter alia, para 306 of the Indian

{ishment Manual {(Annexure~F1l.
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Thus, the position which has been taken by the respondent
administiration in this affidavit is that the seniority to
the reserved community caﬁdidaﬁes 18 according to the
?anei position in terms of letter dated 19.1.1972.

167. . Although there 1is a difference between the two

o

tands Taken by the respondent administration, Mr.Sethna,

Counsel for the respondent administration submits that

-"Lhe correct position is refiected in the affidavit which

Y - — . . . N
“~ 18 how fTilsd. ine counsel has tried to explain th

"__i

~

‘Judgements of the

SiBa, The igsue of garant of

Y]

of  various

o+

difference by stating that due to effec

fribunal and the Courts the position

D

{

seems to have changed. 1In any case, we are not making an
igsue out of the difference in two affidavits, and accept
the version of the counsel for respondents that the

!

seniority in the Western Failway is being given according

-to the panel posiftion and not as per date of promotion.

eniority to reaserved

9]

community emplovees for further promotion when they

compete for geherai pasts has been finally sattled by the

Hom'bie Supreme  Court in JANUJA's case which has been
quota in this judgement. In Para 15 to 28 of this

judgement we Hhave come to the conclusion that Railway
Board’s Eettér -dated 19.4.1972 does not corractiy
ref?eéts the ratio faid down by the Hon’ble Supreme Court
in  JANUJA’s  case. Incidenta??y,,it was pointed out by
Shri Walia, counsel for the applicant that the Raliway

ted by the Railway Board by



AL

their Turther communication. However, we are not dealinag

with the validity of the letter dated 19.1.1%72 in  this

UA.  but the essential aspect of the letiter which is
ingependently brought out by the respondents. In Western

P R . ] ‘,—4 o
S 1 0Vees Rromoetaedq against

Raiiway seniority of SC/37 3

reservec category is being granted as .per panel position

and not as per date of promotion on roster point. This
pesition, as we have pointed out, ig not 1in conformity

with the judgement of the Hon’ble i Supreme Court in

JANUIA s case.

169=' The respondent - administration is, therefqre,
directed to follow the diractions which we have already
made 1in Para 21 to 36 in this judgement Qherecy
respondent administratioﬁ. is réquired to work out the
seniority of reserved category candidates for promotion

Lo general posts in higher grade, excluding the factor of

extra weightage of earlier promotion to a reserved

community candidate because of re&ervation alone.

The =geniority of the applicante should be worked

—
_y
]

out .vis-a-vis reserved community candidates on the basis

of our directions and the promotion of the applicants

is of thi

03
th

should be made on the bha seniority. In this

connection, the respondent administration has already

brought out that the Applicants No. 1,2 and 2 have

Already been promoted. Applicant No. 4 has alse been
promoted but he has refused promotion. Aonlicant No,. 7

has aliso been opromoted. Anopiicant No., 5 has since




W

2

Y

L4t

retired from service. The guestion, therefore, remains

Lo be decided in the case of Applicant No. 6. His case

- for promotion should be considered against the next

vacancy in terms of our directions. it 1is further
cbserved that the reserved community candidates who have
been promoted on the basis of seniority which was being

granted previously shall not be reverted. However, their

senjority shall be adjusted according to the directions

Wwhich we have made in this judgement for the purpose of

further opromotions. The CA. is digposed of with the

above directions.

171. The applicants 1in this OA. are working 1in the
commercial department of Bombay Division. They belong to

the non-reserved community. The igssue raised in this OA.

-

8 " similar to the issue raised in OA.NO.484/93 and the
directions given there would squarely aovern this OA.
The bpresent vposit%oﬂ'bhas beeh brought out by the
respéndents in their affidavit dated 3.12.1996 submitted

by M.A.Bohra, Divisicnal Personnel Officer, Wwestern

Raiiway, Mumbai <Central. According to this affidavit,

all the applicants have since been promoted. As far as
the «question of seniority is concerned, the seniority
would bhe determined 1in terms of our directions concerning

senifority in this iudocement and specific direction

V3]
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issued in CA.NO. 484743. The OA. s disposed of with

thegse directions.

________________ B

i72. The applicants are Station Superintendents working
in the Western Railway. They belong to the non-reserved
community. In this QA. thev have sought the relief

which reads as under :@-

“fay This Hon’ble Tribunal wilil be pleased to
order and direct the Respondents not to give
promotion to the SC/ST emplovees to the post of
Station Superintendent Pay Scale Rs.2375-3500
{RPSi, over and above 15% and 7-1/2% respectively
fixed for them in accordance with the J.C.MALIK's
case.

{b) The Respondents mav be directed to consider
and promote the applicants to the post of Station
Superintendent Pay Scale Rs.2375-3500 (RPS),who
are eligible for the said promotion with ati
consequential benefits.” '

175. Thie respondent administration has brought out that

hoth the applicants in this case have been Dromoteo to

the grade f Rs.2375-3500 as praved by the applicants.
Anplicant  No. i H.B.Samant has been promoted 1in that
grade from 1.3%.19%3 and has since retired w.a.f,

31.3.19%4 on superannuation. Applicant No. 2 J.R.Singh

has been promoted to the grade of Rs.2000-3200 w.e.f.




174 Since ths
specific order of

of in terms of our
this judgement and
ST SN R71/93:

-t o -~

175, The

belong to

"{a; This
order and

promotion
Ministerial
respectivel

t?’!e '._. 'l '\JrMai

( ibi The respondents may De
"‘E} and promote the apciicanis
Clerks/C. 8. II, Scale Rs.

the respondents.

the

applicants
Y -
staff in the Stores Depdrbmet.,

the unreserved community.

re eligihle
3

NN
Lo
%)

~alief i not  claimed against  any

93]

this OA. is disposed

various observations angd directions 1n

directions issued in OA.NO.484/95.

LE )

in this OA. are the Ministerial
western Railway and they

the

pleasea fto

Hon'ble Tribunal will be

diract ‘the respondents not te  give

to the SC/ST employees to the post of
staff over and above 15% and 7-1/2%

y fixed for them in accordance with

IK's ca

for ihe satd

1 benefits.

consequentia
(¢} The +impuaned order may be guashed ana set
seide in so far as the promotion of SC/ST
ampioyees from ar,Mo.6,7,8,9 andg 10 1.e. R-4 to
R-2 are concerned.”
A
176. As far as reliefs (ai and (b} are concernead, since
thece are the same reliefs as has been ciaimed by the
appiicants in OA.NG, 494/w; and are of genaral nature, our
directiona and observations in OA.N0.484/83 and other

directions

in this

judgement would
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fa

this OA. 2g  far as relief {(Ci 18 concerned, the

_—

appii

0

ants  have claimed for guashing ihe promotion order

of Respondents R—4 to R-§ a8 tnese razpondents hav

W
o
O

e

)

promoted on the ngsis of reservaticn and have been
aranted eseniority on the basis of ragervatiocn. Since tns
promotion of respondents R-4 to R-9 have bheen madse on the

W

basis oFf the seniority which they have achieved a a
result of promotion against the roster point. the
promotion ig not according 1o the law as 1aid down Dby

Hon'ble Supreme <Court in SABHARWAL and

I

JANMUJA’s  case.

hod

However, 1t has been specificaily directed by the Hon’bie
Supreme Court in the ﬁntérim orders im'J.C=MALIK’$ case
that 1f any promotiené are made which are not in
accordancel with the directioné of the ch’bfe Suprems

Court, same should be adjusted in future vacangies. It

3

s

¢

sc  ceen that SABHARWAL's judgement 1s applicable

o+

Fil

i

nrospectively and in view of . we are of the opinion
that the prayver of the appliicants seeking reversion of

reapondents R-4 tc R-3  cannoh he aranted angd is,

therefore, rejected.

177. 45 far as the guestion of seniority is concerned,
the same will be governed in terms of the judgement of
Hon'bie Supreme Court in JANUJA’s case and various

ohservations and directions mads by us in this Jiudaement,

r
¥,
b
/
{
.
¢
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178, There are five apolicants 1n this case. who are
working in  the Commercial Department of the Wesierﬂ
Railway as Chief Booking Supervisor, Chiaf Booking Clerk,
Reservation Inspector, Chief Lugoage Supervisor and

¥ Parcel Supervisor. The reliefs claimed in this OA

Sare) concerning the Railway Roarda letter dated 16.6.52 Dy

fel
i
D
3
-
o}
5
o+
<
ﬁ
C
¢t
>
®

wﬁ%ch the administration has arante

dates on the bhssis of date of

reserved .community cand

their promotion against the reservad quota. The

w

appiicant’s main prayver is that the instructons/orders of

the Railway Board dated 16.6.1392 together with the
orders/instructions set out in Annexure-1 therete, be
deciared unconstitutional, bad in law and contrary to the

so far passed by the honcurable Supreme Court in

Malik’s case, the interim orders passed oy this

Bench and the orders passed by the full Bench of the CAT

(Hyderabadi and therfore the said insturctions/orders

cannot be acted upon for the puroose of aranting
promotions to SC/ST employees. The other reliaefs are

|

congeguential to the above reiiaf.

Tne issue came up for consideration _before the

17%.

Tribunal and an interim order was passed by the Tribunal

.6.%2 which s

3]

on  5.106.83 by which the letter dated i

under challenge in this 0.4. was staved. The relevant



P
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portion of the stay order granteag by this Tribunal on

5.10.93 in paras 5-and 6 of this judgement. This issue

has already been discussed in paras 22 to 24 of  this
judament wherein 1t has  bsen held that the part of.
circuiar dated 16.6.22 1n so for as it gives accelerated
seniority on the basis of accelerated oromotion to the
réserveﬁ community ‘candiéaﬁeg - for ﬁrometéaﬂ - against

unreserved general category post is liable to be guashed

‘and is accerdingly guashed.

180. In view of our finding on this issue we dispose of
this (.A. with the direction as,fontaineé in éara 24 of
this judoement. It +is however, made clear that if any
promotions have a%ready beén made as & result o7

the

(s )

application of circular dated (6.

b

7

92 the same will bDe
protected and the empicyeses who ars thus promoted should
be adjusted against fTuture vacancies to which they would

e antitied in tems of JANUJA s judgment of the Hon’bie

oy

Supreme <Court. In this connection our observations 1in
para 35 of this judgement are relevant wherein we have
laid down Quideline for determination of the seniority.

The O.A. s disposed of with the above direction.

9]

=R The applicants in this GA. are Ministerial staff

in the Western Raiiway. They beiong to the unreserved
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; community, in this 0&. thev have sougnt the foliowing
reliefs :- .

“{a} This Hon’ble Tribunal will be pleased to

order and direct ithe respongenis net toc give

cromotion to the SC/ST empiovess to the nost of

Ministerial 3Staff over and above 15% and 7-1/2%

1

el
(AN

praved

i L
respectively fixed . for them in accordance with
the J.C.MALIK's case.

{b}Y The Respondents mav be directed to consider
and - promete the  applicants to the . post ot
Ministeria Staff in the cffice who are eligible

for the said prometion with all consequential

"

henefite.

v

Since these reliefs are similar to the reliefs

by the applicants in DgiNO.484/93, our directions

in OA.NO. 484/93 and various directions and observations

‘made by us in the judgement would govern this OA. The
OA. is disposed of with these directions.’

O.A.No.

. BEL/93:
1853. The. appiicants 1in ,this 0.A, are working as
‘Ministerial staff in Bombay Division of Western Raiiway
4\\ "and the main reliefs sought in this 0.A. are as under:-

"(b} This Hon'blie Tribunal will be pleasad to
hold and declare that emplovees bpelonging to
SC/8T categories who have attained the position
presently heid by them by availing of the gquota
of 15% and 7-1/2% respectively in their favour.
and on the basis of relaxed standard of passing
selection are not ‘entitied te compete with
General community - emplovees for further
promotion. :

“{c} That this Tribunal will be pleased-to hold
and declare that members of SC/ST category of



empiovess whio hav
nresently heid by them on the - basis of

reservation poticy of the Sovernment of India and
“on  the basis of 15% and 7-1/°7% reservation 1in
1A
1105

their favour ard by 800 ation of relaxed
standard of selection are eiigible to seek
further advancement. only againzt the posts
reserved for them as and when occurring in  that
cateaory and not otherwiss.

"{d) That this Tribunal will be pleased to
permanently restrain .the Respondents from giving
oromotion to SC/ST empiovees in the higher posts.
more particulariy prescribed in Schedule Exhibit
A-1 hereto in excess of 15% and 7-1/2% of the

quota fixed for them and as held by the Allahabad
High Court in the case of J.C. Malik and others
¥g. Union of India, ’

“{ej That Respondents be directed to fill the
promotional posts occurring as a- - result of
re-structuring of cadre strictiy in accoragance
with the judgement in the case of J.C. Malik and
others by considering oniy the members of general
community wheriever the aquota in favour of
reserved community candidates has already been
reached and/or exceeded.”

184, As for as reliefs (d) and {e) are concerned 'since

the -issue concerning reservation is confired to 15% and
7-1/2% of cadre has been finally settled in terms of J C

MALIK’s decision of the Hon ble Supreme. Court, no

specific directions are reguired to be agiven by us. in-
this connection the respondents have aragued that
reservation is being followed in terms of the decision of

the Heon’'bie Supreme Court in J € MALIK’s case. our
observations and directions on these issues are given in

paras 10 .tc 1& of this judgment.

185. The other issue concerns promotion of reserved
community candidates who have passed the selection on the

basi of relaxed standard of qualifving marks. This

[£4]

issue has been considered in paras 30 te 35 above wherin

we have held that the reserved community candidates who

/e attained the position.



nave been promoted on the basis of reiaxed standard of
marks and best amongst the failures cannot claim
seniority to general poste as they cannot be granted any

anarsl candidates. #We have aiso held that

those candidates wno have been promoted by relaxing the

of grading would have no

right to be considered for promoction while competing with

386? It 1s however, clarified that such candidates who
have been promoted by féfaximg'the qua%i?ying marks and
grading or on \the basis of best.amongst the failures
would COhtiﬁue ie he Ccnsidered for furthar promotion
1against the reserved yacaacies‘ Since in this O0A no
specific selection or order of the adminisﬁration has
baen Vchaiienged ne further djrectiéns‘are required‘to be

issued. This O.A. is disposed of in terms of these

187. The applicants in this OA. ~'are working 1in Traffic

Department 1in Bombay [ivision of the Western Railway as

Station Masters ana Assistant Station Masters. In this

OA. the applicants have sought the following reliefs :-

t

{ai This Hon'ble Tribunal will be pleased to
order and direct the respondents not to give
promotion to the SC/ST employees to the post of



Dy.&8.5. and S.M. in the pay 'scale of
Rs.1600~2660C  (RPS: and Hs,1400-2300(RPS)
respectively over and above 15% and 7-1/2%
respectivetly fixed for them in accordance with
the J.C.MALIK s caze

{b) The respondents may be directed to consider
and promote the aoplicants Lo the General
Community 5ta in the saia catecsories of 3 and
4, who are =] 1 ' i ion with

all conseguenti
already been dealt with by us 1in OA.NG.484/93, our
directions therein would govern this OA. Since no
specific order has been challenaged by the applicants 1in
this OA., no further orders are reguired to be passed

except that the various direction and observation made by

us in  the judgement would govern this OA. The G.A. is
disposed of with the above directions.

C.A. No. 727/93 '

189, The applicants in this O.A. are working as Guards

in the Western Railway and the main reliefs sought are at
para & of the 0.A. The first relief concerns the

instructions issued by the Rai?way Board letter dated

—
[

.8.82 c¢oncerning grant of seniority from the date of
entry into the grade .on the basis of promotion agafnst a
reserved vacancy for further promotion to the Jasneral
post. The appiicant’s main praver is thai the
instructons/orders of the Railwav Board déted 56,6.1992

/instructions set out K3

)
43}

together with the order

Annexure-1 thereto, be declared unconstitutional, bad in
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L8
o,

law and contrary to the Jrders so far passed by the
honourahie Supreme Court in J.C. Malik's «case, the

interim orders passed by this Bench and the orders passed

purpose of granting promotions te 5C/8T emplioyess,

190, The appiicants have alsoc sought reiief in para 2{e)

. that the respongents be directec Lo promote employees

adainst additiona] vaca

@]
o
3
9]
[t
o

/posteAarising on account of
imb]ementatien of Festructuring orders, without adopting

any reservation 1in favour of SQ/STVemp1dees.

191, The issue came up for consideration before the
Tiribunal  and an jnterim order was passed bv the'TribuhaT
ON 1 5.10.95 by whick the letter dateq 16.6.92 which is
under cha??enge’in this 0.A. Qas gtayed. The reﬁevant
portion of the sfay order graﬁted by this Tribunal on

5.10.85  4in paras 5 and 6 of this judgement. This issue

has  already been discussed in paras 22 to 24 of this

judgment wherein 49t  has been heid that the part of

'circy7ar dated 16.6.92 in 80 for as 4t gives accelarated
geniority on the basis -of accelierated promotion to the

resarved commun ity candidates for promotion against

Unreserved genersai category Post is Tiabie to he auashedn

and accordingly auashed,

132, it iS<however, made cliear that +if any promotions

have already been made as a resylt of the application of

I



circular dated 16.6.92 the same will be protected and the

empioyees who are thus promoted shouid be adjusted.

against future vacancies to which they would be antitled
in tems of JANUJA's Judament of the Hon'ble Supreme

Court. In this connection our chservations in para %5 of

Jthis dudasment are relevani wherein we have izaid down the
procedure Tor counting of the senicrity. &s  Tor as

%

relief under ciause f{e) 1= concerned that additioné?
posts/vacancies ariging on account of imp?émentaﬁion of
restructuring order be fiiled in that ‘adopting any
reservation in favour of SC/&T, Qe have diséussed this
issue in para 37 to 47 of this judament. 1In view of our
findings and directions in para 37 to 47, the praver (e}

.i

n

rejescted. The reservation in upgradation due fo

restructuring which involves no change in the cadre would

be reculated by our direction in para 37 to 47 of this

Judgment,

193. This C.A. 1is disposed of with above directions.

(P.P. Srivastava’ {B.S.Heqgde}

Member(A) ' v : “Mamber{J:
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