22 R D Sawant - S,

working with the Central

Railway, Matunga, Mumbai

(By Adv. Mr. G K Mannd)
V/s.

1. Union of Inéﬁa

N

General Manager
Central Railway
Bombay VT

3. Chief Electrical Engwneer
.~ Central Railway
Bombay

" 4. Sujan Singh

working as Deputy Chief
Electrical Engineer (G)
in the Carrwage and Wagon.
Workshop, Central Rivy.,
Bombay

(By Mr. M I Sethna, Central.

Government Senior Stand1ng
Counsel with Mr. vV G Rege and
Mr. & C Dhawan, Counsg?)

S P Inamdar o
(By Adv. Mr. V K Pradhan)

V/s.

1. Union of India
through PMG
Maharashtra Circle
Mumba i

The Chéirman
-Postal Service Board
New Delhi~-1

3.  The PMG
Maharasthra C1rc?e
Bombay-1

4, Shri M R Hile
P.M. HSG-I
Nariman Point PO
Bombay

. .Respondents

.Abp]icant
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5. L B Bhavar

P.M. HSG~I
Jalgaon HPO

Jalgaon

&, C Nimkar
P.M. HSG-I
Malegaon HPO
"Malegaon

{By Mr. P.M. Pradhan,
Central Government Standing

Counsel)

ot o e o g et e

1. Welfare Association of SC/ST/BC
in the Customs Central Excise
Income Tax Department through
.its President Shri M G Nikale

- 7/138 Jai Vikrant
Sahakar Nagar Group. 5
Shell Colony Road '
Chembur, Bombay 71

2. Shri § M Khade
Office Superintendent

(By Adv. Mr. DV Gangal)
V/s.

. Union of India
through Secretary
Ministry of Finance

_ Department of. Revenue
New Delhi

The Co1lector-of Cuétoms
New Customs House
Bombay 400038

N

(By Mr. M I Sethna, Central
Government Senior Standing
Counsel}

0.A.No.403/89

g o e s g Rt S . e v

1. A1l India SC/ST Association
of Railway Emplovees
(Rakot, ' Division)
through its President and
Vice President )

C/o. G S Walia, Advocate

CAT,lMumbai :

. .Respondents

..Applicants

. .Repondents
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2. R
G

of

M Parmar

fice Superintendent
Divisional Gffice
Western Railway
Rajkot (Gujarat)

By Mr. G 8 walia,
Counsel for Applicants

";1;,AppliéantSn

V/is. < >: :
Union of India - i e
through the General Mamager’”'f”z;u
Western Railway S T
Churchgate , e

Bombay 20 v

(By Mr. M I Sethna, Special
Counsel with Mr. A L Kastukre -

,‘ﬂd Mr. V G Rege, o
,nd M%ﬁﬁN1K4g%1nivasan) - Cor gl LR

O.A. No. 425/89

e e o o ——— o~ — > tn o

1. A1l India SC/ST Rly.
Employees Association
having its office at
10/84 Sahakar Nagar No.5
Chembur, Mumbai-71

2. K M Uke
C/o. shri D V Gangal
Advocate, CAT, Mumbai

{By AdY":ﬁFf”D;V Gangal)
V/s.

1. Union of India
Through General Manager
Central Railway
Mumbai

2. Theibﬁéff Personnel Officer
Central Railway
Bombay

(By Mr. M I Sethna; Central
Government Senior Standing
Counsel, with Mr. ¥ G Rege,

S C Dhawan and Mr. V S Masurkar
Counsel) ~

Pt}

.Respondents

. .Respondents

L Apblicant T "



1. A1l India SC/ST Radlway
Employees A83001at1or
Central Railway
Divisional Branch
Bhusaval
through its Divisional

 President V E-Rajguru
having their office at

Quarter No.D/167, 12 Blocks

- Avmowry Road
Bhusaval 425501

2. Shri G R Thakur
Chief Booking Supervisor
Central Railway, Jalgaon

Vitthal Peth; House No.520

Jalgaon
(By Adv Mr. D V Gangal)

V/s.
1. The General Manager

Central Railway
Bombay VT

2. The Divisional Railway Manager

Central Ra11way
Bhusava?

(By,Mri M-I Sethna, Special
Counsel with Mr. S C Dhawan
Mr. .V G Rede

Counsel) -

0.A. No. 97u/89

1. A1l India SC/ST Railway
Employees Association
through L D Jagzap
Divisional Secretary . .
Solapur Division '
1/1 Sanjay Nagar

- Kumtha Naka, Solapur

2. taxman Bhagwantrao Gaikwad
Transportation INspector

Office of Divisional Railway

Manager, . Cencra1 Railway,
Solapur

Quarter No.RD. 2/II/8/18O
Mod1 Co1ony, So]apur

(By Advocate Mr DV Ganga])

. .Applicants

..Reéspondents

..App?icénts

o

Yoy

Nt



Counsel with Mr. S ¢ Dhawah

N
48]

V/s.
Union of India through

1. The General Manager
Central Railway
Bombay . VT

Chief Personnel Officer
Central Railway
Bombay VT

W]

{By Mr. M I Sethna, Special

and Mr. vV G Rege,

Counsel) RS . .Respondents

A1l India sSC/ST- Railway
Employees Association
through U D Phulpagar
President of Running staff

**Branch Office at Block No.A- 40

Nava Yashodhara Cooperative
Housing Society, Bhandup Village
Mumbai-78 -
(By Adv. Mr. D V Gangal)

1. The Union of India

through Ministry of Transport
Department of Raiiways
Railway Board

"New Delhi 110001

2. General Manager
Central Railway .
Bombay VT, Mumbai

3. The Divisional Railway Manager
Central Railway,
Mumbai

.App?icants

4. The Assistant Labour Comm1ss1oner(C)'J

{Government of Indwa)
Sprott Road,

Baltard Estate,
Mumbai 400038

(Respondents 1 to 3 by Mr. M.I.
Sethna, Central Government Senior
Standing Counsel, with Mr. V. G Rege

and Mr. S C Dhawan,. counse])

. .Respondents
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T.A. No.33/91

1. Madhukar A. Kamalpurk

ja]

r
2. Anant S. Nilkanthan
3. Narayan D. Upasani

(By Adv. Mr. G D Samant) . .Applicants

V/s,

. The Union of India
through Ministry of Transport
Department of Railways
Railway Board
New Delhi 110001 l

2. Genera] Manager
Central Railway
Bombay VT, Mumbai

BN

The Chief Commercial Superintendent
Central Railway -
- Mumbai

4. Chief Claims'officef
Central Railway
Bombay

(By Mr. M 1 Sethna, Speciail
Counsel with Mr. S C Dhawan
and Mr. V. G Rege, ‘

Counsel) . .Respondents

1. V-H,Jariwalla
2. R K Gupta
_3.'M:Gf8hahani>

working in the Westekn'
Railway, Bombay

(By Advocate M. G K Masand) -.AppTlicants

co. Vs

1. Union of India through-
General Manager
Western Railway
Churchgate, Mumbai

/

b
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é. Railway Board through
its Chairman
Rail Bhawan, New Delhi

3. Shri M N L Sharma
Divisional Railway Manager
Western Railway :
Bombay

(By Mr. M I Sethna, Special
Counsel with Mr. A L Kasture

Mr. V G Rege,& Mr. N K Srinivasan

Counsel)

O.A. 4B4/93

1. Shiv Dutt
2. G M Sharma
3. T»Sundaram

4. Puran Singh

5. Smt. Rajamma N

6. P. Bhatnagar

7“R. verma

(By Adv. Mr G S wWalia)
| V/s;

1. Union of India
through' Secretary
Railway Board,
Ministry of Railway,
New Deihi 110001

2. General Manager
Western Railway. :
Churchgate, Mumbai 20

'3.°I-G Shrimali

4. M L Sivasai

Respondents 3 and 4 working
as APQCs :

(By Mr. M'I Sethna, Special
Counsel with Mr. A L Kasture
and Mr. V' G Rege, '
Counse}, for Respondents
Nos.1 and 2 onhly)

.Respondents

..Applicants

. .Respondents



-
TR
L 328
‘
P £~ o~ e
OLA, NO,485/97 ‘

Mainonar P.Tahiliani

X%
N

[2Y]
n
>
©
L
@

4. B.P.Singh

P w“rh<Pg a3 Ticket
Checking Staff in the
Commercial Departmernt -
of BQHb‘y Division

westeirn Railiway,

Sombay - 400 G0R

{By Adv. Mr.G.S.wWalia) , . Applicants. fw(
x_\/'/_/ b .

(lkaJurl _ -

.,
-
>
s
Y
=3
(o3
4%
r!

. Divigional Railway Mana ager,
Western Railway, ’
Bombay Centrai,

-

Bombay ~ 400 008,

ABy Mro oM I

Counsel with M
and Mr. v 3 RS
, Counsel) » .. Respondents

CGLA, '\U /"'f-.:

i . . ot g, DO s

1. Harinder B.Samant

. J.R.Singh

.;f )

Working a
Western
. Bombay .

Station Supdt,
H"F
{By Adv. Me.G.S.Walia) . .+-Applicants

i. Unton of India -
thr ough General Manager
Western Railway '

“Churcngate
Mumbai 400020
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By Mr. M I Sethns, Special

"8. K N Azare

2. Divisiconal Raiiway Mana
Western Railway
gomiay Central:

B o o
Bombay 405008

i

&

Counsel with Mr. 4 L Kasture
and Mr. Vv G Rege,

By e Y
LOUNSe |}

Mr. DV Gangal, Counge]

>3
i

N Pandey

b

Working as He
Western Railw
dombay

ad Clerk
ay
{By Adv. Mr. g & walija)

v

Vs,

o Union of Tndis

2. General Manager
Western Raijway
Churchygate
Bombay

€

Manalakshm
Mumbai 1

4. Mannaram G.
5. Brijray Kaloo
6. P 5 Khetre

H Worlikar

w-

. &mt.

i

$. amt. J J Arde

{Respondents 1 to 3 by

(By Mr., M I Sethna, Special
Counsel with Mr. A ( Kasture
and Mr. V G Rege, Caunsel)

Nespondents 4 by
Adv. Mr.p v Gangal)

-

. Regpondents

.. fTor Intervenors

4

I

pplicant

. . Respondents.
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bo Manohar J. Gujias

2. Anitkdmar S, Shirodkar

5. 3mi, Usha Sudhir Oak

7 oA il PR VI X - -

Davubal vajia

5. 8 N Singh
A11 working in the Western
ailway, Bombay

By Adv., Mr. M S Ramamurthy

with Mr, Ramesh Ramamur thy

Vs,
oo Union of Ingia

'thFHUQH Genera?

2. Senior Divisionsal Cffice,
Manager (£}, Western Rly.,
sombay Central. Mumbai-3

5. The Saecretary
Railway Board

i ; - of Railways

Rail Bhavan
New Dalh

4. Cnied Personne] Officer
Western Railway
Criurchyate, Mumbai

5. Shri B N 30 naVsza
Cnief Ludgage Clerk
western Railway
Botbay

6. A1l India

§.C. / g.T.
employees Associat

[Respondents 1 to. 4
By Mr, M T Sethna,
Counsel with. Mr.

‘Special
A L Kasture

Mr. v G Rege, & N K srinivasan

Counse’l J

Shri 0 v Gangal, Counsel, for

Respondent No.§

. .R&spondents

ot




S

y
working as Heao Clerk
Estabiisnment Section
H3 Office, Churchgate

Mumba

{By Adv., Mr., G S

.
v/ s,

=y

. Union of India

through Secretary

Railway Board

Ministry of Railwavs

New De?hi—?»

. General Manager
Western Raillway
Churchgate

Mumbat 4000601

M 1 Sethna,
wilily Mr, #

- : -~ I i
Mr. V G Rege,Z N
! .

e

b
o
~
e
5_} .
Q.
<
[l

. Hatri Siscdia
/ .
6. X M Parmar

L3

7. Smt. P G Mirani

T,

& 4

54

K Sheikh

408

9. K'F

&

A}

.. Applicant

pongents



10 Swt. Chitra Gharat
11 € F Looes
a1l -working with tihe
Western Ralliway,
Mumba i
(By Ady. Mr. G K Masand]
v /S A
1. g
-~ - \ N
Z. Railway Boara
Ministry of Raiiwavs
Fail Bhavan
New Deihnt i
’

L. DHivision
Weshern

Chur chaate,

[

) %1

ta 2
EE-N

—

o
O oe YoOOR

4. R B Yadav

\

Hamida Khan

(%]

Momin Faroock

@21

working with the

b=

W {
ern Railway

. .Respondents

Respondent No.4

i

. .Applicant
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. Union of India through
Secretary, Railway Board.
Ministry of Raiiways,

New Deini '

. The General Manager
Western Railway
Churchygate
Mumbai

™)

3. Divisional Raiiway Manager
Western Raitlway | '
Churchaate '

Mumba i

{By Mr. M I Sethna, Special

Counsel with Mr. A L Kasture.

and Mr. V¥V G Reqge,
Counsel) :

0.4, NO.7Z27/95

1. L ¢C Awasﬁhi

.V P Salvi

3. DK Tiwari

4. C 8 Bhamakriéhﬁan;v”
,5. 8 C Dave

6. O P,Shafma

7. Sjyvesiér

‘8. Raju M Pore

9. P G Gurév

10 K B Tiwari

all working aé auards
in thne Western Railway

Mumbai " _
(By Adv. Mr. M’ S Ramamurthy)

1. Union of India
through General Manager
Western Railway
Muinbai ’

. .Respondents

..Applicants

———



\ .
\
Z. Secretary . , ’
' Raiiway Board : e ) Sy
Ministry of Railiways : S S
Rail Bhavan B ‘ / :
New Delhi .
b i
3. Divigional Railway Manager . = . -
Western Railway - :
Mumbai ; '
4, Senior Divisional Personnel !
- Officer, Western Railway,
Bombay Central, Mumbai
. ?
5. A11 India SC/ST Raiiway , '
Emoloyeas Association - : ' : . .
{Respondents 1 Lo & _ e
By Mr. M I Sethna, Special . R A
- Counsel with Mr. A L Kasture . : ' '
and Mr. ¥V G Rege, , :
Counsel} . .Respondents
Shri [ V Gangal, counsel for . ' .
Respondent No.5 ‘ .
‘
§
N .

DATED THIS 31st DAY OF MARCH, 1997

CORAM : Hon'ble Shri
l Hon'ble &Snri

RESY)

Hegde, Member(dJ;
riva va, Memberi(A)

i, The history of these cases starts with the decision ~
: g | . R e

of Allahabad  High Court 1in J.C. MALIK'S’s cas

fJ.C. MALIK & ORS. V. UNION OF INDIA & ORS. 1878 SLJ . .

4011 in Civil Misc.  Writ Petition No.1809 of 1972

Tt

- ’ ' \

decided on 09.12.1972. The Union of India had challenged

the =said decision in the Hon'ble Supreme Court by filing
. i p Y

Civii Apgpeal No.2017 of 1978. On 2 G

7.10.1378 the Hon'ble

Supreme Court granted special leave to appeal. On

(A0
£

4.2.1984 the Hon'ble Supreme Court. has passed - the

)

~ ~-

foellowing order:
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YAry  nromotions made during The pendency wf Lthe

appéal will be subject to resylt of the appeal.

Counsel  For the appellants, Union of India, has
“ "

{
no objection to it

The above order was further ampiified by the Hon’'ble

Supreme Court.on 54.9.1984 which read as under:

“We  clarify our order dated February 24, 1984 by
directing that the promotions which may be made
nereafter, will be strictly in accordance With
the judament of. the High Court and such
promotions wil¥ be subject to the result of the

*ﬁm appeal. If any promotions have been made afte:r
February 24, 1984 otherwise than in accordaance

with the Jiudgment of  the "High Court, such
promotions anall be adjusted against the future
vacancies.” ' ,

z. In some of the T./0.As.. yiz., T.A.Nos.16G/86:

236/86; 2?5/86; 251/86; 425/86; 488/86;  33/91;
34491 and 0.A. Hos. _zog/éa; 29/87; 88/87; 484/93;
485/9%:  4B7/95%; 571/93; 596/93; §22/93;  680/9%;

703/35;  and 727/93 an interim order was passed by this

Tribuha1 on 24.4.1987, the cpefative portion"of which

1

reads as under:

INTERIM ORDERS -

——— o o o o i s ot A e

1. The promotions which may be made hereafter by
the - respondents will be strictly in accordance
with the judgment of the Allahahad tiigh Court 1in
“Civil Misc. Writ No.1209 of 1972, in J C MAaLLn
& Others V. Union of India and others reported
in 1978 SLJ 401 and such Promotions will Dbe
subject to the final ‘resuit of the cases. if any
promotions have been 80 far made otherwise than
in accordance with the judgement of the Allahabad
High <Court, such promotions shall be adjusted

" against the future vacancies.



L34,

It is hereby clarified that if_any bcheduled
aste/Scheduied Tribe candidate is T appointed. or
romoted: in his present cadre on the basis of his
verall ‘merit and/or seniority and not on the
i of reservation alons., the respondents are

prevented from promoting him to the higher
‘~a  if he is found otherwise suitable for
moticn, even 1f the reservation quota fixed
rav ocheduled Caste/Scheduied Tribe candidate has
been already achieved in the higher cadre.

3 O

O LI ot UJ

rT‘l'O S U!D U :)m

3. The febQOﬂOQﬂTa bha11 not follow the
directions or instructions given by the Raiiway
goard or other .authorities in respect =~ of
promotions if and to the extent they are
sncons1stent w1th thia‘interim order.

IR PR Ir tho respondents have made some promotaona
‘.o the basis of the orders passed by the ﬁ1§ﬂ

3. The

dated 24th April 1987 as under:

4. {h

596/93;

court of Judicature at Bombay these promotions
should not be ~ disturbed. However, these
nromotions will be subject to the final decisions
in the cases. ' - '

5. However, all the promotions in future should
he made by the respondents in accordance with
this .nterum order. ' T

8. This interim order should be fo??owed subject

‘to the direction given.in each case.

Tribunal also observed in para 20 of its order

"20. We deem it necessarv. to point out that at
the beginning of the arguments it was generally
agreed that (i) the cases wou]d be heard finaX?y
on1y ‘after the supreme Court decides the point in
the’ appeal pending before it aqa1nst the judgment
of the Allahabad High Court in J.C. ‘MALIK's’s

case, f{ii) if any promotions are granted 1in view

-of the -orders passed by the . High Court they

should - not  be disturbed t111 the cases  are

decided :finally, and :~1.1\ future promotions
shouid -however be" given in’ view of tha interim

norder whioh we would be passing.

O.A. HNos. 484/93; '485/93;  487/93;  571/83;

622/93: 680/93 and 727/93 the Tribunal passed
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(o

-

an interim order dated 5.10.1993%. 1In these OAs besides

~the auestion raised in Mallik’s case, the aquestion of

granting seniority ° to SC/8T employees was also raised.

in para 20 of .this interim order the Tribunal has

S

mentioned as under:

- "20. The position so far as the interim orders
which are required toc be passed today s

- concerned is that the employees of SC/ST will not
be entitled to claim seniority on the basis of

fﬁi\ his date of entry in the promotional cadre if he
' has got 1into the cadre on account of his
be]ong1ng to S8C/ST. It is only the - other

categoty ‘which we have mentioned who wou3d be
entit?ed to compete for the generai seata. '

!

5. In some of these OAs the chal1enge tol tetter dated

2

?G.S.SZg'Exbibit “AY to O.A.598/93 J Gajjar & Ors. Vs,
Western Railway was made: On this issus the Tribunal has

passed interim orders which are enumerated in para 21 of

the order dated 5.10.93, which read as under:

y' “z1. That takes us to the jetter dt.16.8.71993

{sic 1992) Exhibit ’A° to G.A.No. 596/93 M
LJLGUJJA & ORS. V. WESTERN RAILWAY which has
been Cha1lenaed as being Contrarv to the interim
directions issued by the Full Bench. The Boards
letter - purports to show that it was being issued
on  the basis of the directions of the Full Bench
and - the orders of the Supreme Court in
J.C.MALLIK's case.  The submission of Shri
Ramamurthy ltearned counsel for applicant in OA
NG.598/98 was that though the Railway Board
purported to act within the dTrQChTOﬂS aforesaid,
the instructions are contrary to the _d1rectaons
of the Supreme Court and the Fulil Befch.
Excention was taken to Clause 5.1 which
proscribed the manner of holding selection ' and
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confirming the panhel - because 1 |
relaxed standard in respect of SC/&1
i T

L
even while competing for the po 2t generai

catedory. The language used 1s ampiguous though
the learned counsel for respondent raiiways
contended that “tife inatructions in clause 3.1

were confined only to the manner in which the
reserved posts are to be filed and there was no
_question of leap frogging. OQur attention was
drawn tTo clause ’'d’ of page 2 of the written
statement in OA B80/9&. Clause ‘g’ reads:

“({d) It is submitted that for making good
deficiencies of 15 and 7-1/2 per cent, the
principie of 40 point roster will be
applied and after  making good this
deficiencies. the normal rules  of
seniority will. be applied wherein any
empiovee in the higher grade are senior to
all empioyees in the lower arade and ithe
employees whose names are borne on the
earlier "panel a&are sanior o 211 tThese
empioyees, whose nhames are borne selected
in the subsequent panel, irrespective of
the facts that they have accelerated
promotion or otherwise.’ :

"what theé respondent railways understand by the
existing procedure s what ig stated in clause
(dy page 2z of the wWritten statement, the effect
5F which will be to make eligible; zandidates who

\\.v
:«"

r
-

have come by way of reservation also, to compete.

for the general posts which are to he filled on
"merit. Even the standard for fil1ling the general
category 18 not Lo be ohserved in their case but
a relaxed standard wouid be appliad when they
compete for the post of general category. This
will be contrary to the interim directions which
were given by the Benches of the Tribunal 1in
accordance with the order passed by the Full

gench and woulid-not.be permissible as long as an.

interim direction stands. Examples 2 & 3 show
that when they have to apply a 3% formula, the
scales will be weighted in favor of the reserved
-category to the detriment of the general category
and the reserved categories would make in roads
on the posts which would otherwise be availabie
for .the non-reserved category. There cannot . be
any objection to a candidate from the SC/ST who

has come by way of merit competing with the open

categories on the basis of his own merit. There

can be no 1imit to the vacancies being filled on

the basis of merit even by the persons belonging
to the SC/ST but the result of the instructions
jssued by the letter dated 16.6.92 would be 1To
prefer the less meritorious to the meritorious
beyond the reserved quota of 15 & 7-1/2 per cent

)

.
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ragpectively Tor the 8C & 8T and this would be
contrary to the directions issued by the Tribunal
in  consonance Wwith th@ obsarvation of the Fulil
Bench. The lettzr ated 16.€.19892 cannot be
permitted’ to be éhforced due to the preference.
sought to he givah and 1ts operation shail have
to be staved until the final decision of these
matters.

6. In OA No.680/93 BHARTI GUJJAR Vs. _WESTERN RAILWAY
and 1in 0OA No. 72?/93 AWASTHI vs. WESTERN RAILWAY, the
petitioners seek a direction to promote empiovees against

\ ! . . .

additional . vacancies arising out of restricting without

reservation for SC/ST. The Tribunal passed interim crder

"pn this 1issue in para 22 of ordet dated 5.10.83 which

reads as under:

"22. In QA No. 680/93 Bharti Gujjar v. Western

Raiiway and “in OA No. 727/93 Awasthi v. Western
Railway +the petitioners seek a direction to
promote emplioyees against additional

vacancies/posts arising out of restructuring
order of cadres without reservation for 8C/ST
emplovees. The restructuring is based . on the
instructions dated 27.1.93, Exhibit "A" to O0A
'NC.727/983 and it does not result in creation of
additional vacancies but upgradation of existing
posts. Annexure A-7ii1 gives the position
regarding the existing percentage and the revised
percentage |, resulting 1in upgradation after the
restructuring. In view of the decision of this
Tribunal (Alilahabad Benchi 1in 0OA No. 414/87
N.K.SARNI v. DIRECTOR GENERAL, RDSO, decided on
1.5.88 the applicants would be entitled to ask
for relief if reservation 1is sought *to be
introduced in the matter of upgradation of the
existing posts. The learned members observed in
para 15 that iaw is very clear that in matters of
promotion reservation would app?y but the point
is whether the upgradation is promotion at all
and this was answered in ‘the negative by holding
that upgradation was not promotion and that
therefore the roster could not app1v for filling
the upgraded posts.”

The operative portion of this interim order has been made

-in paras 23 and 24 which reads as under:
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t23. {11 that the vacancies available from time
to time should.ue filYed up in accordance with
the 40 point roster  “scheme -subject to the
condition that the members of SC/ST do not exceed
15 and 7-1/2 per cent-respectively at any . given
point of time and if a person belonging to the
SC/ST ~is promoted on his own merit and not in a
reserved " vacancy then for the purpose of this
interim order such appointment will be. excluded
while computing the required percentage.  Anhy
promotion that would be made in pursuance of this
order will however be subject o the result of
- the applications and in "the 1light of the
clarification which we have given in the body of
this judament. :

1t

expansion of the cadre, the reservation shail m
Z » : . L
- be resorted to. ' -

= {11} that the Respondent railways are restrained
from acting upon and giving effect to “the
instructions contained in Railway Board 1letter
dated 16.6.1992 under General Manager’s letter
dated 1/23.7.92 and the further instructions of

the General Manager(E} under letters dated 1.9.92
and 28.4.%% until further orders as they are not:

in conformity with the interim direction given by
the Tribunal 1in pursuance of the Full Bench
decision and the directions of the Supreme Court
in J.C. MALLIK’s case.” "

7. . These interim ordersfdated 5.10.1992 came for review

by & series of Miscellaneous Petitions and Review .

Petitions which were disposed of by a common order dated
11.10.1994 and - the miscellaneous petitions and review
petitions for changing. the interim orders were dismissed.

8. In T.A. Nos. 509/87: 511/87; 512/87; 513/87;
514/87; 515/87; . 516/87;  22/91; and O.A.. Nos.

425/89;  274/87; 349/87:  636/88; -403/89;  856/89;

973/89 A1l India SC/ST Associations are the vapp?icants;

Since the issues involved in all these OAs were dependent

-

24, (i1} that while filling the upgraded posts
on account of restructuring which do not involive.
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upon the final outcome of decision of Hon'ble Supreme
, _

Court im J C MALLIK’S case, these were also. siaced in

since-die 1ist along with ali other T.A/GC.As. After

s

inal decision in the case of J.C. MALIK all these

-t
i

matters have bheen heard as a group. We have heard ali
the counsel in thece cases and perused the records. The

main issues involved in these cases are as under:

(i} whether the -reservation for SC / ST
Ny ' in promotion would be on the vacancy
’Vw or cadre ? '

(i1} How the Seniority of the SC./ ST
employees is to be determined vis-a-
vis the general community candidates
for promotion to unreserved {general)
posts ¢ ‘

\

(ii1) Whether the reservation would apply in
case of - ‘rest-ucturing of c¢ dre when
total strength of the cadre does not
vary 7 '

9. ‘A11 these OAs were kept inbthé sine-die list as the
judgmeht in the 'case of J C MALLIK was awaited. The
’I‘ Hon“b}e. Supreme Court has finé]iy deCideé the appeal of
the Union of Indié against the judgment. of Allahabad High
Court 1in JC MALLIK's case in Civil Appeal No.2017/78 on
26.7.1995. "~ The orde? of the Hon’b}e Sgpremé Court reads

Cas under:-

“"This appeai is directed against the judgement of .
the Division Bench of the Allahabad High Court
dated December 9, 1877. It  relates to
reservation in the matter of promotion for

-



CA,

empioyees beionging to Scheduled Castes

Sched

uied Tribes in"  the Railways.

‘construing the  Circular of the Raiiway

dated

that

basis
basis
parti
peen

Aprii 25, 1370. the High Court has

the said weservation should be made on

of the posts 1in the cadre and not on

of the vacancies ocourring durin
cular year. This view of the High Cour
approved in  the recent judgement’' of

andg
Whiile
Board
held
the
the

g a
t has,
the

~Constitution Bench of this Court in R.K.SABHARWAL
& ORS Vs. STATE OF PUNJAB AND ORS [1995(2)

745]

wherein it has been observed:

"A L Division - Berch of the Allahabad
High Court in J.C.MALIK Ve. UNION OF
INDIA interpreted Railiway Board’s
circular 'dated 28.4.1970 providing 15%

SCC

reservations for the Scheduled Castes.
The H 1 sourt neld . that the
r

percentage of eservation is in

respect of. the appointment to .the

poste in a cadre. On the basis of the

material placed before the High Court

it reached the conclusion that if the

reservation is. permitted in the
vacancies after all the posts 1in a
cadre are . f1lled . then serious

consequences would encue and thev
general  category is likely to suffer
considerably. We see no infirmity in
the view taken by the High Court.”

The learned ' Additional Soilicitor
General has submitted that the
application of this principle may
create difficulties in cases where the
total number of posts in the cadre is
not sufficient for the appiication of
roster in respect of the reservation
for Scheduled Castes and Scheduled
Tribes. By way of illustration he has
pointed out that - under 100 point
roster the reservation for Scheduled
Castes 'can only be made at point No.7
while for Scheduled Tribes at- Point
No.i4 and that if the strength of the,
cadre 1s less than seven there can be
no reservation for Scheduied Castes
because the roster cannot be applied

and similarly if the cadre strength is

less  than 14 ‘there can - be _no
reservation for Scheduled Tribes sihce
the roster would not appiv. In thse
facts of this case this gquestion does
not arise. We, therefore, do not
propose to go into the same. Having
regard Lo the .decision of the

N

-

e

*
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Constitution Bench of this Court in
SABHARWAL s  case i3upra) the appeal
fails and it 18 accoraingly aismissed.
No costs. . :

" Review -Petition and IAs are also
dismissed.”

10. The iearned counsel for the respondents Mr. M I

sethna. as.well as learned counsel for the intervenors on

behaif of the SC and &T Association Mr. D V Gangal have

- submitted that the question of reservation being

applicable on the basis of vacancies or on the basis of

posts stands completeiy settied after the SABHARWAL’s

deci

0

jon [1985 SCC (L&S) 548] by the Hon'ble Supreme

Court which has also been relied in the judgment of J C

MALIK, The only question which remains to be decided is

the date from which the reservation is reguired to be

applied on the basis of posts and not onvthé> basis of

vacancies. The contention of the learned counsel far the

officiail respondehts Mr. M I Sethna as well as Mr.
Gangal counsel for the intervenors is that SABHARWAL’s
judgment 18 reguired to be impiemented prospectively

i.e., from the date of judgment which is February 10,

1995. The learned counsels have argued that in view of

the prospective appiibation of SABHARWAL’s judgment, the

résérvation should be continued upto Febfuary 10, 19395 on
the basis of vacancies and the rosﬁé?s_ih terms.of the
Raiiway Board’s letter dated April 28,'1970 whicﬁ was the
subject matter of controversy in J C MALIK’S case. The
learned counsels have further'érgued that the stay orders
gfanted by the Tribunal therefore would have to be

vacated and the reservation according to the rosters on
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the basis of vacancies as was being done before the stay
order ‘would have- to be continued upte 10th February,
1995, the date of SARHARWAL's judgment. The 1earned

counsels” have further argued that all the promotions

which have been made as a result of the interim orders

granted upto 16.02.1995 by the Tribunal in various OAs

’

would have to be reversed.

'

11, Learned counsel for the applicants in some of the

OAs Mr. G § Walia, Mr. G K Masand, Mr. . Ramamuﬁ‘ﬁ?'

submit that interfm orders wére passed by the Tribunal fn
‘terms of the 1htekﬁm order passed by the Hon’'ble Supreme
Court in. J C.MALIK’s qasé and all the TAs/CAs were kept
in éihe—die 1isi ‘awaiting ﬁhé decision of- JC ‘MALIK’S
case. The‘appeai in JC MALLIK’s case has been dismiséed

by the Hon’'bie Supreme Court and therefore the decision

of = the Allahabad High Court that the reservation shouid

be on the basis of posts in the cadre and not on the

basis of vacancies occurring during a particular year has

become final. Result:of the above décision is -that theql_

interim orders which were granted in various OAs under
consideration stand confirmed on  this point. The
various ©OAs wherein the controversy was that the

reservation should be on the basis of -vacancies and not

on the basis of posts in the cadre, would have therefore

to be "dispoéed of on the basis of final order, in JC
MALIK’s case and the orders would be applicable from the

date various interim orders were granted. The learned
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counsels for the appliicants in some of the 0OAs further
contended that anv other view would neagate the decision

of the Hon’'ble Supreme Court in JC MALIK's case.

12. It has been further argued that the postdating of

the judgement, in f<.R.SABARWAL’s case . by the

-

constitutional bench of the Hon’ble Supreme Court is only

1

for the purpose of administrative convenience and it does.

not agive legality to the ciaim of the respondents that

the ireservation is reauired to be continued on the basis

of vacancies even where the administration had been
stopped f%om doing so on the basfs of the interim orders
passed by the Tribunal in line wiﬁh'the interim“order
wh{ch the Hon’ble Supreme Court nhad paésed in the case of

J.C.MALIK. It has been also argued that the cases where

the roster s -still being applied on the basis of

vacancies ,for some reason or the * other,the respondent
Administration wouid have to take action to workout the

rosters 1in terms of SABHARWAL's judgement from February

(4%

10,1995, In those cases where the reservation is being

continued on the basis of vacancies for some reason or

the other would have to fali in. 1ine with the decision of
the SABHARWAL's case from February 10,1985, Such orders

which would have been passed on the basis of reservation

‘on the basis of vacancies, if challenged, would be
protected. upto February 10,1995 because  of the

prospective application of the SABHARWAL’s Jjudgement.

This 1is not the position in the present cases where the
stay orders are passed by the Tribunal 1in terms of
interim oidars passed by the Hon’'ble Supreme Court in

J.C.MALIK’s case.




13. After hearing both the counéeis on this issue, fwe
are oF the view that. the decision in J.C.MALIK’s case by
"tﬁe Hon'bie Supreme Court confirms the interim stay .which
Was -grantéd by the Hon’'ble Sapreme Court and fﬁerefore
»a}f the 1hterim orders granted‘by the Tribunaf 56 terms
of interim orders'by Hon.S.C. in J.C.MALIK case stahd

protected by the decision of J.C.MALIK'S case by the

Hon'ble GSupreme Court. Wwe are., therefore, of the view

that wherever the interim orders have been passed by the

Tribunal directing the administration . to follow the-

yot
interim orders passed by the Hon’ble Supreme Court in

J.C.MALIK s case which have been énumerated in Para i
above,. thére would be no question 6f cancetling thoée
stay drders upto . 10th February, 1985, Ang thérefore
there will be no question of directing the Ti1ling up of
the posts oﬁ the pasis of application o%"rosters on
vacancies. In those cases whare the resérvation is being
continued ‘on the basis of vacancies for some reason oOr

the other would have to fall in line with the decision of

the SABHARWAL’s case from February i0,1995. Such orders .,

which would have been passed on the basis of reservation
‘on  the basis of . vacancies. if challenged, wouid be
protected upto February 10,1995 because of. the

prospective application of the SABHARWAL’s judgement:

1Y '
i4. The Constitutional Bench Jjudgmenti by the Hon’'ble

Supreme Court in R.K.SABHARWAL's case 1is the finai

.

S
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authority on 1issue oOf reservation and appiication of

In Para 5 the Hon'ble supreme Court' has erught.

out the position of ilaw on the issue of reservation. The

para reads as under:-

"5, We - see considerabie force in the second
contention raised by the learned counsel for the

~petitioners. The resérvations provided undger the

impuaned Government instructions are to be
operated in accordance with the roster to be
maintained 1in each Department. The roster s
impiemented in the form of running account from

‘year to year. The purpose of "running account’

is to make sure that the Schedule Castes/Schedule
Tribes and Backward Ciasses get their percentage
of reserved posts. The concept of “running
account” in the impugned instructions has to be

‘'so  interpretea that it does not result in

excessive reservation. "16% of the posts... are
reserved for members of the Scheduled Castes and
Backward Classes. in a ot of 100 posts those

falling at Serial Numbers 1, 7. 15, 22, 30, 37,

44, 51, B8, 65, 72, 8O, 87 and 91. have been

reservea . and earmarked in the roster for the
scheduled Castes. Roster points 26 and 76 are

reserved for the members of Backward Classes. It
‘415  thus obvious that when recruitment to a cadre

starts then 14 posts earmarked in the roster are
to. be Tfilled from amongst the members of the
Scheduied Castes. 7To illustrate, first post in a
cadre must. go to the S&cheduled Caste and
therefore 'the said class is entitled to 7th,
t8th, 22nd and onwards upto 91st post. When the
totail number of posts in a cadre are filled by
the operation of the roster then the result
envisaged by the impugned instructions is

‘achieved. In other words, in a cadre of 100

posts when the posts earmarked in the roster for
the Scheduled Castes and the Backward Classes are
filled the percentage of reservation provided for
the reserved categories is achieved. We see no
justification to operate the roster thereafter.
The "running account” is to operate only till the
quota provided under the impugnhed instructions is
reached and not thereafter. Once the prescribed
percentade of posts is Tilled the numericail test
of adeguacy is satisfied and thereafter the
roster does not survive. The percentage of
raservation 1is the desired representation of the

Backward Classes 1in the State Services and is

consistent with the demographic estimate based on
the proportion  worked out in relation to their
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population. The numerical auota of posts is not
a. shifting boundary but represents a fTigure with

- due application of mind. Therefore, the only way

to assure egualiity of opportunity ta the Backward
Classes and the general category i1s to permit the

roster to operate til1l the time the respective '

appointees/promotees occupy the posts meant for
them in the roster. The operation of the roster
and ' the “running account” must come to an end
thereafter. . The vacancies arising in the cadre,

after the initial posts are filled, will pose no

difficuity. As ~and when there is a vacancy
whether permanent or temporary in a particular
post the same has to be fiiled from amongst the
category to which the post belonged in the
roster. For exampie the Schedule Casie persons
holding the posts at roster points 1, 7, 15
retire then these slots are to be filied from
amongst the person beionging to the Scheduled
Castes. Simiiariy, - if the persons holding the
post at points 8 to 14 or 23 to 29.retire then
these slots are to be filled from among the
ageneral category. By following this procedure
there shall neither be shortfall nor excess in
the percentage of reservation.” ‘

~

In Para 6 the Hon’ble Supreme Court has elaborated

s

on the expression ’‘posts’ and ’vacanc1eé{_ and has

Dbrougaht.

out clieariy the difference between the two .

This para reads as under:-’

"8, The expressions - ’'posts’and ‘vacancies’,
often  used in the executive  1instructions
providing for reservations, are rather

probliematical. The word ‘post’ means an

appointment. iob, office or empioyment. A

position to which a person .is appointed.
"Vacancy’ means an unoccupied post or office.
The plain meaning of the itwo expressions make it
cliear that there must be a post in existefice to

enable the ‘vacancy’ Lo ocgur. " The
cadre-strength is always measured by the number
of posts comprising the cadre. Right to be

- considered for appointment can onlv be claimed in

respect of a post in a cadre. As a consequence
the percentage of reservation has to be worked
out in relation to the number of posts which form
the cadre-strength. The concept of ‘vacancy’ has

no relievance 1in operating the percentage of °

reservation.

‘
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The Hon'nie Supreme Court has further pbrought out 1in

para 7 as to how the rosters would be operated'"and has

’

observed as under:-

when all the rostetr points in a cagre are
d the required percentage of reservation is

7.
‘iie
1eved. ~Once the total cadre has  fuil

_representan1on of Lne Scheduied baste:/tribes and
Backward Classes in accordance with the
reservation poiicy “then .the vaCanc1es arising
thereafter in the cadre are to be ; filled from

amongst the category of Dersons to”_whom the
respective vacancies beiong.

-

in tne and the Hon’ble Supreme Court has directed, that
the interpretatwon given by us to the work1ng of the
roster and.our findings on this point shall be operative

prospectively.

16. The resoondents administration has takeh»é position
in their affidavjt fijed in various. OAs. that the poficy
of Government concerning ﬁeservation for SC/ST, is that
the reservation is to be made for the vacancies occurring
from time to time and. not for the bosts in the Cagre'énd

the roster is reauired TO operate as a ' running ‘account’

Jfof fi?ilna the vacanc1es. The respondent administration

rnas also filed copy of the supo;ementarv affidavit filed

by the administration in the Hon'ble Supreme: Court in

J.C.MALIK’s case which is placed at Exhibit 'D7 of OA.NG.

v

»31/86, that is the affidavit by Shri s.D.Dariva,
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Add1.Director Establishment (Resvn.),Railway Board. New
Deihi.  In.Para. 6 of ‘this affidavit' the respondent
administration has brought out p0|1cy of the Govt. in

the case of reservation{] Para 6 reads as under :-

"6. The Policvy of the Government: “From the very

inception of the principie of reservation for A

Scheduled Castes/Scheduled _Trwbes,has been to
‘réeTate the- percentage of reservation to the
availabie number of vacancies and not to the
total number of posts availabie in.:the cadre.
The~ Hon’ble . High Court has made an error in
1nterpret1ng para 2z of the Raiiway Board’s Letter
dated 20.4.1970. The said paragraph has to be
read with paraaraor 1 of Board’s Jetter dated
'47 8.1988 and has to be understood in the broader
context. of the entire gamut of reservation ruies
‘and orders issued by the Government from time to
time both in initial appointments as well as 1in
"promotions. In' this connection, I crave leave to-
“invite - attention of this Hor’'ble Court. to the
following Jetters :— - - . ’

C1LMLHLA. Reésolution  No.42/21/49-NGS dated
- Z2.Railway Board's iétter No.E.50cm1/7/3
dated 18.6.1983 - (Annexure-II)

3 -do- No. Ef550M1/3 dated 5.10;1955
{Annexure-II1) :

4. -do- No.E{SCT)62CM15/10°  dated
24.12.1963 (Annexure-1IV) '

5. ~do— NO.E(SCT)68CM15/10 dated
27.8.1968 (Annexure-v)

6. -goNb.E(SCT3720M15/5‘ dated 11.1.1973
7. -do No.E(SCTH73CM15/13 dated 17.8.1974.

¢ Items 1,6 & 7 above have already been .filed
before th1s Hon"ble Court alongwith my Rejoinaer

atfidavit dated 25 9 1978 as Annexures III & V &
VI thereto. » , 7.
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6.1 In this connéction, attention is specificaliy.
invited to the M.H.A.’s. Resolution mentioned at
item (I) above, which states.. inter-alia "the
Government of 1India have decided to -make the
foliowing reservations . in recruitment to DOSLS
and services uhder them :- a) Scheduied Castes :-
‘The existing reservation of 12 1/2% of vacancies
filled by direct recruitment in favor of the
SCHEDULED castes will continue in the case of
recruitment. to posts and services made, on
ali-India basis. by open competition, 1i.e.
through the Union Public Service Commission or by
means of open competitive tests held by any other
‘authority. Where recruitment is made otherwise
than by open competition, the reservation for
Scheduled Castes will be 16-2/3% as at present. '

b} Scheduled - Tribes :- Both in recruitment by
open competition and  in recruitment made
otherwise than by open competition there will be
a reservation in favor of members of Scheduied
Tribes of 5% of the vacancies fillied by direct
recruitment.” o : :

6.2 Reservation in vacancies and not in posts -

It will be pertinent to pointout that the above
Resoiution makes a specific mention of 12 1/2% of
vacancies 1in the case of Scheduled Castes and 5%

of the vacancies 1in the .case of Scheduled
Tribes. These percentages have subsequently been
‘enhanced (in 1970 to 15% and 7% respectively. The -
Resolution aiso mentions reservation in
recruitment which logicaily indicated the staage

at which the reservations have to operate viz.,

_ the stage of recruitment and so has to be made
v against the vacancies for which the ‘recruitment

/§J~ has to be carried out.. The  Government's

poiicy-premises in regard to the reservation Tiow
from this concept of vacancies, and not cadre
posts.” : <

i7. Since the 1ssuenow«$tan&sfséttied fiﬁa11y by the
judgement pronounced by the Constitutional Bench in
Sabﬁarawa1fs case,,extraCtsfromvwhich have beéh‘quoted.in‘
paras 14 and 15 1t would Decome ‘necessary for the
respohdent_ adminiStratioﬁ to review policy on the
quesfion ‘of reservation. MHA Circuiar,resoiutiéns make
it ~clear that the poiicy dfﬁreservatfon is based on the

~
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‘vacancjéé' and) not on the basis of cadre. Since the
reservation according to vaéancies hés not,oeeﬂ_fouhd to
59‘ accordihg__fto the provisions of Aft316(4) | by
constitutional Bench in SABHARWAL case, it would become
necessaryﬁ for the Unibn of India to'scrutinize ail ruleé.
& reguiatfqhs thch have been formulated on ithe basis of

MHA reéo?ﬁtions {which provide rgservation on- vacancies

and not on cadfe strength) and revise the.same to-conform il ;"
to the judéemént in SABHARWAL case. Rules for operating

of 40 poinﬁs roster which. at present  operates as_ a .
runniné account have aisé Lo bé reviewed in terms of‘the,
observation of Hon"bel Supwehe Court that the roster

. v : : . . .
cannot operate as a running account and»has_to come Lo an
_end;:Wben all the éoSt in the cadre have been Tilied by -

operation of roster.

.ia...The next question whjch has been raised before us is ‘&i\
the seniority of reserved community candidates vis-a-vis

the geﬁerai Acommunitylcandidates for promotion to vthe

generai Vpbois.A The isgue speéifﬁca1}y to.ﬁe decided .by -

us’lin some of thé TAs/OAs concerns the validity of
respondent administration’s ?etter dateé 16.6.92. This

ietier .was'chaWWenged in OA No,5§6/93 M J GUQJAR'&, Ors.

and in some other OAs. The Tribunal after considering

the arguments of both sides had passeg aﬁ order staying

the operatioh - of letter dated 16.6.92, the' reievant

i



portions of these interim orders are reproduced in paré 5
1of” this Jjudgment. The understanding ot the réspondent
'admihistration is that the.écce?erated promotion of. the
Féserved community empioyees would-giyg_them the benefit
of senijority ffdm the date of their promotion in the .
nigher cadre. This issue has been the subject matter in
AJIT SINGH JANUJA AND OTHERS VS.  STATE OF PUNJAB AND
OTHERS, (1996) 2 SCC 715 before the Hon'ble Supreme Court
'and thé three Judges Bench has decided the issue holding
that thne accelerated promotion to Freserve Community
candidates as a reéa?t of ruie of reservation would not
given them the benefit of aéceierated seniority. Thé
judgmenﬁ of the Hon'ble Supreme Coyft in JARUJA’s case
has aiso considered in para 16 another judgement of the
Hon’ble Supreme .Court UNION OF INDIA Vs. VIRPAL SINGH
CHAUHAN  ETC.., JT 1995{(7) sC 231“ Thé decision of 'the
Hon’ble Supreme Court in JANUJA’s case would determine
. : . ) /

]‘l;_ poiicy goncekning grant of Senio#ity to the reserved

community candidates vis-a-vis general candidates in the

!

case of promotion against general posts.

19. + This view has also been taken by ﬁonEble Supréme
Court in theif decision dated 15th March, 1996 _arising
out of OA No. .71/94 ot Ahmedabad Bench of the Trjbunai.
This judgment of Hon’bie Supreme Court has been gquotea in
Ahmedabad Bench decision dated 3.6.96 in GA No.71/94 D V

FPandva.v. Union of India & Ors.



z0. The question involved in these OAs. before - the

Ahmedabad Bench has been brought out in Para 1 which -

reads as under :-

T A1l these iU OQAs. were decided by this
Tribunal as per order dated May 17,1994, The
question involved 1in these (OAs. 1is whether an
employee who .secured accelerated promotion by

virtue of reservation orders made in favour of

-~ 2

8C/8T candidates would be entitled to count for
further promotion his seniority from the date of

his promotion to such post or his basic seniority.

in the cadre Trom which he was promoted in the
reservation guota will have to be taken into
consideration?” : '

The Ahmedabéd Bench followed the decision of the Calcutta
Full Bench‘ jnv OA.No.854/90 and another Full Bench
decision of Hyderabad Bench in OA.N0.759/87 and had held
that for further promotion an empliovee was entitled to

count seniority. from the date of his regular promotion

and that his basic seniority in the cadre from which he

o ,

was pfohoted against reservation quota was not :hateria1
for further promotion. This issue was chalienged>before
‘the Hoﬁfble Supreme Court in _onei of the UAs 1i.e.
OA.No.71/94 ‘through Civil Appeal No.4729 of 1996 which
was‘ decided by the Hon’blé Supreme Court by its Qrder
dated ‘March 15, 1996. The Jjudgemerit of the Hon’bie
Supreme 2Court has Dbeen quoted in Para 3 of the orderl
dated 3.6;1996 of the Tribunal. The decisﬁon; of the
Hon’ble Supreme Court as guoed in para é readé as under:
”ﬁeave granted.

The point invoived for decision in this appeal as
indicated at the beginning of the impugned order

5 L

i
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made by the Tribunail is nhow settied by decisions
of this Court, the most recent being Ajit Singh .
JANUJA and COrs. Vs. State of Punjab and Ors. -
{1996(2) SCALE 526). 1t has been cleariy heid
that the benefit of the accelierated seniority
obtained on  promotion against any reserved
vacancy tTo a candidate of that category is not
avaiiabie when . relevance is of seniority for
. Turther promotion against a vacancy 1in tihe
generail category for Wwhich purpose the Dbasic
inter—-se seniority or panei seniority counts. TO
this extent, the decision of the Tribunai has to
be modified. The case of each promotee has to be
examined in that 1ight in accordance with the
principle clearly stated in Ajit Singh’s case.
For this reason, the 1impugned order of the.

Y Tribunal 1is set aside and the matter is remitted
- to the. Central Admn. Tribunal.Ahmedabad Bench
for a fresh decision of O.A. 1in accordance with

Taw. " : s : '

The Ahmedabad Bench therefore on the basis'of the aoné'
judagement daﬁed ?5.3{96vreviéwed their decision in al}
the OAs. and has disposed of -all the OAs. with the
direction .'-to the - f98pondent8“ - Lo fefiX\' tﬁef
seniority/pfomotion/reversion and iake necessary su1tabje
consequehtiaﬁ' steps in accdrdamce with Taw iaid down Dy

the Hon'bie Supreme Court in the case"of CAJIT  SINGH

fiyANUJA. In view of the Hon’blg Supreme Court Judgement

. dated 15.3.1996 which has been auoted above, we are of

the opinion'that the final au%hority on the duestion of
determininé the séniority of the reserved gommunity_
candidate for further promotion,to thevgenerai poéts on
the ‘basis of theif accelerated promotion\is'tﬁe Hon’bile
Hon’ble Supreme Cogrt|d901Sionvin.AJIT‘SINGHvJANUJA’s

case.

~21. It would be beneficial if some observations of the

Hon’ble Supreme Court relevant to our case are- reproduced

/



i
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here1n to underscana tne 1m911 at1on of uhe Judament. In

\

-

_parat‘d at.bage 725 the Hon’ble Suprpme fourn haq Orouaht

out - .the issue invoived in JANUJA’ s case which reads as

under:= . . ' \ o . ,

’ - The controversy which has been raised in

the present appeals 1s: whether, after . the
members of Scheduled uasteS/!r1bes or - Backward
Classes " for whom specific percentage of = posts
rnave been reserved and roster has been provided
_having . been promoted against thosé& posts on - the
basis of “accelerated .promotion” because of
reservation of posts and apo]1Cab111tv of the
roster system, can c¢laim  promotion against
general category posts. in still higher grade on
the basis of their seniority which itself s the
result of accelerated promotion on the basis. of
reservation and roster? The Yearned counsel,
appearing  for the appeliants, took a clear and
definite stand .that they have no grievance or

"obiection if members of the Scheduled Castes or

: Backward classes, for whom reservation has been
‘made and roster has been prescribed even in - the
promotionai posts, get acce]eratﬂd promotions
against those posts. But the question - is:
whether, on this basis such “accelerated
promODees from . lower grade to higher grade in
gervice can ciaim promou1on against the general
category posts in still higher grade of service
merely ~because they had been promoted before the
~general category candhidates, who were senior to
them. in the lower grade and have been - promoted
lJater in their turn? In other words, 1is the
benefit: of extra seniority obtained by a

reserved category candidate by eariier promotion

" yndér the réservation policy to the reserved
post, also available To nim for competing with
his' otherwise senior general category candidate,
who ' got promoted to the same cadre later only
because of the reservation po11cy for promotion
to a general category post ‘aiso in the next
higher craoe.' B ‘

In para 9 the Hon’ bte Supreme Court has heid that the

benefit of accelerated seniority cannot be granted to the

reserved community candidate on the basis of accelerated

promotion against reservation point for the purpose of

-5
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further promotion against the general guota. Para

the judgment reads as under:

.. The same principie which has been
enunciated by the Constitution grench ~in the
aforesaid case shall be applicabie whenever a

member of Scheduied Castes or Backward Ciasses:

has got accelerated promonwon o a higher grade
and is to be considered for further promotion to
a stili higher grade against general category
posts. The accelerated promotions are To 'be mage

R only against the posts: reserved of roster

preqcrlbed There is no question .of that benefit
pbeing availabie when a member of Scheduied Caste
or Backward Classes <claims promotion against
general category posts in the higher grade. It

need hardly be pointed out that such candidates:

who are members of the Scheduied  Castes. oOr
Backward Classes and have got promotion on the

basis of reservation and aDDS1car1on of roster.

hefore their seniors in the lower grade belonging
to: general category, 1in this process have not
superseded them, because there was no inter se
comparison of merit between them. As such when
such seniors who belong to general category, are
promoted later it cannot be said that they have
been superseded by such members of Scheduled
Castes or Backward Ciass who have been promoted
earlier. While considering them for further
promotion against general category posts if the
oniy fact that they have been promoted earlier
being members of Scheduied Castes . or Backward

Ciass is taken into consideration, then it shall

vioiate the eouality ciause and be against the
_view expressed not only in the case of R.K.
"SABHARWAL by the Constitution Bench,: but aiso Dy
the nine-dJdudge Bench 1in the case’ of INDR SAWHNEY
where 1t has .been heid that 1in any cadre
“reservation should not exceed bevond 50%.

on  the question‘of fi11ing reserved posts and general

posts on promotion, Hon'ble Supreme Court has observed at

the end of para 16 as under:
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.....

it

shail be considered senior and his case shall be
considered first for promotion applying -eitner
principle of seniority-cum-merit or

merit-cum-senijority.
/ )

. 22. Circuiar dated,f6;6=92-which?haé been staved by the
Tribunal has been cha?lenged firstly on the ground-that
the prbvision in the circuiar gréntingfseniority to the
SS/ST as  a result of écgeXerated promotion is against
the provision of ruies in the indian .Raiiway

Establishment Mannual. Paras 306, 309, 21¢ etc., of

3
Wb

Indian Railway Establishment Mannuai, lay down tThat
seniority would be governed by the position in the panel

! : .
irrespective of the date of promotion. It is argued

~that .the provision of circuiar dated 16.6.92 granting

promotion from the date of entry .into the dgrade

complietely overilooking the panel position is against the

pro&isiohs of Indian‘ﬁai?way.Estab]isﬁment Mannuai. We
are of the view that this argument would not hde good
as the provision in the Estabiishment Mannual are of
generalvnnature and the ru?es'providing‘reservétion are
'speciai  rules which would  override the general
" provision. Therefore, it would be within the powers of

the Governmenti to frame rules for providing seniority to

‘the reserved community candidates which could be

... Whenever a guestion arises Tor T111ing up a
post reserved for &cheduled Caste/Tribe candidate
in a setili higher grade then such candidate
beionging to Scheduled Caste/Tribe shall be
promoted Tfirst but when the consideration 1s 1in
respect of promotion against the general category
post 1in a stiil higher grade then the general
category candidate who has been promoted Tater
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different than general rules provided in the Indian
Raiiway Establishment Mannuai. In this connection the
Hon’ble Supreme Court’s observation in para 27 of the

' VEERPAL SINGH CHAUHAN [JT 1995(715C 2311 are relevant.

The Hon’'ble Supreme Court has observed as unhder:

4

27, We are of the opinion that the aforesaid
circulars/ietters providing for reservation in
favor =~ of Scheduled Castes/Scheduied. Tribes

candidates, rosters and their operation and " on
the subject of seniority as Detween general
candidatea and reserved category candidates,
being in the nature ‘of special ruies prevail over
the gpnerai 1nbtrucraonﬁ contained in volume-I of
N the Indian Railiway Establishment Manual inciuding
those contained in Paras 306, 309 and 319 et al.

25. The c1rcutar dated 16 .92 has also been chaliiengeqd

on the ground that the proyisions concerning seniority 1in
this circular are against the iaw iaid down by tThe
Hon’ble Supreme Court in JANUJA's case and the auestion

of giving accelerated sSeniority as a result of
- ‘ ‘ - ‘
accelerated promotion stands finally. decided by the
Hon'bie Supreme Court by their judgment in JANUJA’s case.

n para 15 of the judgment it has "been specifically
. ‘.J" : 1 »
—%Brought out by the Hon’ble Supreme Court in the last few

1

lines that giving accelerated seniority as a result of
acceierated promotion for further promotion to general

category posts wouid amount to discrimination ‘under

)

Articies 14 and 16 of the Constitution of India. The

observations of the Hon’'ble Supreme Court read as under:

“ The equality principie reguires exciusion of

the factor of extra weidghtage of, earlier
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promotion, to a reserved CaTeQOF' candidate
because . of reservation aione, when he competes
for further- Dromotvon L0 a aenaras category with
a general category rano1aare sen1or e him 1in
the pangl. ANy  other view ouid “amount to
reverse d186f1m1nation and Vra?abwve of the

Quarantee of equ«?1rv in Articles 14 to 16."

24. In view of the above observations'it is quite ciear

that the réadiﬂg of circular dated’ 16.5. 92 by the

f

.respondent administration as has been brought Out in the

interim order‘of'this'Tribuna? which has been reproduced

in para. 5 cannot be’sustained. _Part of the L1rcu1ar
dated 16.8.972 so for as 1t gives acceTerqted seniority

on  tche basis of acceterated promct1on to the - reserved

4

communltv candidates  for promot1on against .unreserved,

- general] category posts js therefore iiabie.to be quashed

and is accordingly auashed.

25. The 16, 1.72 Circular of fhe Raz]wdy Boarc ouoted in

their squTemencary qffzdaV1t filed by the- respondent

{

adMiniStration on

W

-12.96  in OA No.484/93 providing
seniority . to s¢/eT accordihg to" panej bOSition

irrespective of their date of promotion will also be hit

N

JANUJA’s case in para 15 which reads as under;

’ ¢

by the Observation of tfe Hon’ bTe Supreme Court in:

- Seniority in service is one of the
important factors 1in making promotion.: Even
where process of promotion by selection is
adopfed seniority has an importance in case of
“equal mer1 The principai object of a Dromot1or
system g To securé the best possibie incumbents
for the higher position while maintaining the
moraie of the whoie organisation.  The best
pubiic interest. - is served when equat
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opportunities for promotion exist for all
gualified empioyees. Civil servants are able to
move up “the promotion ladder”™ as the merit
deserves and tThe vacancies oOcCCur. Right to
equality enshrined in the Constitution is to be
preserved by preventing reverse discrimination as
well. The guarantee of equality requires
maintenance of original. or panel inter se
seniority between the general category candidate
and the eariier promoted reserved category
candidate under the. reservation policy,. for
promotion .to the higher general vacancy. The
equality principle reqguires exciusion of the
factor of exira weightage of eariier promotion to
a - reserved - category candidate because of

. reservation aione, when he competes for further

7} promotion to a general category with a general
category candidate, senior to him in the panel.
Any other view wouid amount to  reverse
discrimination and vioiative of the guarantee of
equality in Articles 14 to 16."

1
i

it may so happen that a reserved community éandidate' is
calied for selection because of the reservation point
while some senior unreserved candidate (general category.
candidate) might not be called for the selection. The
senior generaT candfdates may perhaps find piace in the
héxt panel for pfomotion. Thus by virtue of the ruie
‘that seniority of SC/ST would be determined by panel
position and also candidates on previous panel would be
_éenior to the Qandidates on later panel, the reserved
community candidate although junior to the general
candidates (who were not.called in the first seiection)
‘wouid become seniof'by_virtue of the provision of this
guie. This will happen inspite of the féct that the
_reserved community candidate got his position in the

panei.by virtue of rule of reservation.

26. Thus 1f he (the reserved community candidate) . is

considered senior to the general candidates who were not

.
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called for the first panel, this will go against the
observation of the Hon’ble Supreme Court in JANUJA’s case

referred to above that ‘equality "principle requires
exclusion of the factof of extra weightagex of ear]jer
promotion to: a-reserved category candidate because of
reservation alone, when he competes for further promotion

to a genéra? categpry with a genera?‘categoky candidate,

. 8enior to him in the panel.’ |

27. If employees from eariier paneil are, as a ‘rule,
treated senior to those on later panels, eventhough they
might have obtained their position 1n earlier panei by
reservation, situat{on developing can best be explained

through an example.
EXAMPLE :

ASSESSED VACANCIES - GENERAL (GL) 5; S.

C. 2; 8.T. 1 ,
»i"/l'-. .
ASSUME THREE TIMES THE CANDIDATES ARE CALLED. ”
NAMES ~ COMMUNITY S1.No.IN RESULT PANEL POSITION
SENIORITY
T e e e e e e e M
A GENERAL 1 SUITABLE 1
B GENERAL 2 SUITABLE 2
C GENERAL 3 SUITABLE 3
D GENERAL . 4 SUITABLE 4
E GENERAL 5 SUITABLE 5 |
F GENERAL 6 SUITABLE S .
G GENERAL 7 SUITABLE , .
H GENERAL & SUITABLE
I ~ GENERAL 9 SUITABLE



L

ISP S

LB
J GENERAL 1 SUTIABLE
~ GEMERAL i SUITABLE
i GENERAL 1z SUITABLE
M GENERAL 15 SUITARLE
N GENERAL 14 SUITABLE
O GENERAL 15 ‘SUITABLE
p S.C. 16 'SUITABLE 8
Q3 g.C. 17 SUITABLE 7
R 5.C. 18 UNSUITABLE
) S.C 19 S
T 5.0, 20 SUITABRLE &
U S.7. 21 LSUITABLE
- We can assume that none of the suitable candidates are

The panel will read as under:

Date

IV Ao 0 B U PO N

of

panel declared is assumed as 1.1.1990.

"1 U1 B

(4]

o

— &0 M

Suppose another
assume panel 18

-~

24

Gy G
SR

3

O Uy 5
~ SO

i

[$3]
ct
o
(48]

panel is formed after one year and

declared on 1.1.1981:

vacancy for this panel -.2 GL; 1 §.C.

The results may be assumed as under
NAMES  COMMUNITY S1.Ho.IN  RESULT PANEL POSITION
A. SENIORITY |

— -~ ——

GEMNERAL
GENERAL
GENERAL
GENERAL
GENERAL

GENERAL

that none i1s 'Outsanding’,

& SUITABLE 1
7 , SUITABLE z
8 SUITABLE
9 SUITABLE

10 SUTIABLE

11 SUITABLE

18 UNSUITABLE

19 SUITABLE 3

the panal

L))

[ il e

0J N —

i



e, Going by the rule that geniority te aqoverned by
panel position. empicvess B & O will gain seniority over
emplovess F. 5 &, According to ratio in JANUJA's cags, P

Lo arant of

C
&
11
[»C
1.
>
-~
()

seniority. if

tse it would amount,

sentority  is  granted to P s v above F & G for future
promotions  against generai posts. then it wiii viclate

the principle of seniority laid down in JANUJA

gata 15 at i

principie

exciusion of the factor of extra weightage of eariier
Lromofion Lo  a reserved Category candidate because of

alo

ne. when he competes

category with & category candidate,

senior to him in the panel.’
2%, Therefore,. even the 1972 circular giving seniority

Lo reserved community candidates would give resuits which
fiay. 90  against the ratio of JANUJA's case. Since the
vaiidity of Lh7t~ circular (1972) is not  in - guestion
befors us, we are not requireqlﬁo'decide the validity of
this c?rcu?ar. However, in our opinion it would 'bé

necessary fTor the respondent administration to frame

rutes for determining the seniority to correctiy refliect

the observation of the Hon'ble Supreme Court in JANUJA's

Thus the rules have to be framed which would give

\

to F & G above P & O even though they ( F & & )

have been selected in later panel.

S0, In O.A.NO. 6BG/93 and in some other cases pefore us

a qguestion has been raised concerning giving promotion

for further promotion




«

e

Poommunity

.63,

and senitority to those who

3

of st

the

01

est

]

mon

o)

gualifying marks or gradina.
the reservation guota i

fajiure

candidate failing in the examination,

are promoted on the principie

or with relaxed

According to this

o

not filled due to

<

=

"best amonugst tThe failed candgidates’ of the reserved
ccommunity would be promoted to f111 1nh the guota. It has
been arguedg that these claim

candidates cannot have any

&

“of  promotion agawﬁat the géﬂerai post as they wouid not

Zhave Aty genhiority as generai candidgate.
31. This issue has Deen'décided by the Tribunal 1in O0OA
Ho.310/88 decided on 6.9.98, TETE Ve. UNION OF INDIA,
wherein 1t has been held ihat these cahdidates cannot
have any ciaim of opromotion agéinst general posts,
Simayaf?y those candidates -who have been prémoted by
relaxing  the aqualifying marks or garading will have no
claim for consideration of promotion against generai post
as wiLnout reiaxation of marks or grading, they wouid not
find ‘piacé in the panel. It 15, however, clarified that
such candidates wouid continue to be considered for
Ffurther promotion>agaihst reserved vacancies.
2 whiie on-the subject of granting promotfon - to - the
reserved cémmunity ~candidates on the basis of ’best
aﬁaﬂgst ‘the failure’ or.  with relaxed standard of
qua?ify{ng marks or grade, a recent Jjudgment of the
Hon'ble Supreme Court in the case of 5. VINOD KUMAR
ANGR v UNION GF INDIA &‘ORS,, JT 1996(8) 5.C.643 was



S,
brought to  our notice. We are commenting on . this
Judament because the Judament has far reaching
impiications and ming boagling congseguences on, the
process of selections where reiaxeda standard for

qualifyving marks or grade have been prescribed by the

ruies, for promoting reserved community employees. The
Judgment avs down that the observations in para 831 of

INDIRA SAHANI case i(renrodguced hereini are not protected

by the deciaration in para 823 for a period of

|41}

years

from the date of pronouncement of INDIRA SAHANI judament.

Para &3t of INDIRA  SAHANI - judament as quoted in

S.VINODKUMAR reads as under:

"We must aiso make it clear that it would not be
impermissible for the State to extend concessions
and relaxations to members of reserved categories
n the matter of promotion without compromising
the efficiency of the administration. The

relaxation concerned in State of Kerala V. N M
Thomas (197612 3CC 2106, and the concessions
namely’ carrying forward of vacancies ard

provisions for in—service_coachingftraining in
Akhil Bharativa Soshit Karmachar- Sangh V. Union
of India (1381) 1 SCC 246, are instances of such
concessions and relaxations. “However, it would
. hot  he permissible to pnrescribe lower gualifying
marks or a jesser level of evaluation for the
mempers of reserved categories since that would

compromise the efficiency of administration We -
reiterate that while it may be permissible to
Tes Tifyi [

prescribe. a reasonable se ! ing n
evaiuation for the OBCS SCs  and &Ts, consistent
with the efficiency of administration and the
nature  of duties attaching to the office
concerned - in the matter of direct recruitment,
SUCh & cCcourse wouid not be permissibie 1in the
matter of promotions for the reasons recorded
hereinabove. " : T

In para 9 of the VINODKUMAR judament, the Hon’ble Supreme

Court has neld as under:
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"We are, therefore. of the opinion that so far as
the DruVT ion  for Jower qualifyine marks or
lesser Jevel of evaluation in the matter -of
promotion is concerned, it is not permissibie

unger Articie 16(43 1in view of the commandg
contained in Article 335 of the Constitution. 1In
other words, even if it is assumed for the sake
oFf argument that reservation is permitted oy
Articie 16{4Y 1in the matter of promotions, a
provision for lower gqualifying marks or Jlesser
levei of evaluation is not permissible 1in the

matter of promotions by virtue of Articie 335.
If so0. there can be no guestion of such .a
provision or "concession” as it ig called by the
iribunal, being saved by the declaration in kara
829 of the said judgment.”

35 The effect of this Jjudament i that ail the
circulars and. rules, wherein the lesser Jevel of
quaiifying marks or standard of grading have been

preacribed for reserved communiity candidates, are liabie
to be held against the observation of the Hon’ble Supreme

Court in para 831 of INDIRA SAHANT judament. In our

opinion, therefore, 'the provision of lesser qualifying

marks or standard of grading for reserved community

"pandidates for promotion cannot be sustained. Oon  the

\ : _ '
sameq. lines, the concept. of promoting ’best amongst the

)

faiiures’ when no qualified reserved community candidate

even with relaxed standards are available, cannot
survive,
a4, As none of the TAsS/OAs have challenged and sought

relief that the promotion of those reserved community

-

candidates who have beaen promoted on the basis of less
gualifying marks or on the basis of ’'best amongst
failures’ may be held ille egal, we are not reguired to

make any direction on thear Tegality.
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35. wWhat has bheen chalienged in aome of ithe TAs/UAs

that réserved community candidates who have been promoted

on the basis of less gualifying marks‘cr on the basis of
‘best  amongst the faiiures’ cannot. lay ciaim  to
unreserved poste general postsy as  they cannot be
granted any seniority as general cancidates

we have already observed on this issue in para 31

anove wherein we have held that those candidates who have

been promoted by relaxing the qgualifying marks or Jesser

Y
i

i\

Qe? oflevaiuatiOh or'grading? will not have any right
to  be c¢onsidered for promotion against generai posts
wihhiie coOmpeting with generai candidates. Thﬁse reserved
commuhity canéidates? who have passed the selection
without any reiaxation, but have been promoted by virtue

of reservation point on the roster, would have a right to

o

e -considered for general posts. For this consideration,

[y

o]

their seniority would have to bé determined by Tinding
out as to what would have been-their seniority had theyv
wot  availed any benefit of reservatior. In otherwords
their seniority wouid have to be determined by exciusion

t

of the facior of ‘extra weightage of eariier promotion
because of reservation alone’ to use the words of Hon'bie

Supreme Court in JANUJA's case quoted in para 21.

6. we are therefore of the opinion that 1t would be
necessary to determine seniority of alil reserved

community candidates by above process {(i.e., by exciusion

H

of the factor of extra weightage of eariier promotion to

03

ey
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a reéerved category candidate because of reservation
alone. when he competes for future promotion to a geneal
category Dpost with a general category caﬂdidatéE senior
to nim in the paneil then piace them at proper seniority
position for c@nsideration;against general post. This
exercize would have to be | carried out from the
racruitment grade onwards as and whenvse?actioﬂ is heid
for ‘gromotéong Need?ess. to say, that tThey (Feserved
?ommunity candidates} would Qontinue 1o enjoy the beﬂefft

5  their accelerated promotion for the purpose of their

further promotion against a reserved post.

e third guestion raised before us is concerning

.

T

ioh while f11ling the posis upgraded due to

Y

]
-t

regserv

restructuring which do not 1nvolive expansion of the

cadre,
3E. The Tribunal had passed ah interim order on this

issue which has ‘been reproduced at para 6 . of this
judament., The operative portion of interim ' order

prohibits reservation while filling up vacancies due tO

restructuring which does not involve expansion of cadre.

39. The Couhse? for the applicant has argued> that
reservation cannot be prov1déd in upéraded posts as there
is no element of promotion idva?ved whiije %i?iin; in the
upgraded”_posts'as no new posts are created.. The iea%ned
counsel has relied upon the judgment of Allahabad Bench

NLK. SAINI v,

~l

of the Tribunail in QA HNo. 41478

w

DIRECTOR GENERAL, RASC, decided on 31.5.198



40.  Learned counsel for the respondents Mr. Sethn

8]

; oh
the other hand has araued that the resarvation 18 now
being provided against the.cadre i one seﬁ?ority unit
and not againast the vacancies OCCUrriIng 1n this unit 1n
terms of the stav orders aranted by Hon'ble supreme Court
in g, MALIK’ g case as weil as thé direction of the
Trivunal on the basis of the ahove Supreme Court orgers.

hat J C MALIK’s case

S

has since been decided by Hon’ble Supreme Court and the

ot

41, Learned counsei has submitted

Feservation 1is reguired to be continued on the basis of

cadre strenath and not on the basis of occurrence. ot

)

vacancy. Thus the question of reservation wouid have to
be decided on the basis of the: jaw as it now stands after

o

J C MALIK's decision. The Tearned counsei has also drawn
our attention to the constitutional bench decision 1in
SAEBHARWAL s  case, on the basis of which J.C. MALIK s

5

Case was decided.

EV We are of the view that the position of law as laid
down by SABHARWAL'S case would decide this issue. Qur
view‘is that the guestion as raised in the QA 727/93'does
not survive because now the reservation is required Lo be
provided on the basis of cadfe and not on the basis of
vacancies. |

)

43, In restructuring, the POSTs in  higher garagde

generally are increased, whije posLs in the Tower grade

1"\

9



are reduced but total cadre remains unchanged. Thus 1in
hiaher grade cagre the roster which would have stopped

operating once all the posis have been Tilled 1in DY

operation o©f roster, would have to be revived and wouid
£111 the newly upgraded postls

have to be operated further

are . filied 1n. Simiiarly, in the Tower drade, where the

number of posts have Deen reduced,. The rosier would have

Lo be recpened and the last points equal to the number of

reduction in the DpOsis would  have to bDe deieted.
Afterwards the cperation of roster would be stopped. Any

s provided in

&

further -vacancies would he filled 1in

Uu
&

SARHARWAL'S case in para 5 which has heen reproduced at

para 14 of this Jjudament.

44, The Hon’'ble Supreme Court in SABHARWAL’s case has

specificaily observed that by following the procedure as

iaid down by them in para 5 there shall neither ©Dpe

‘shortfall nor excess in the percentage of reservation.

45. Thus our finding on ,this point 1is that it the
raservation 18 being worked out on the basis of cadre 1in

a seniority group and not on the vacancies occurring
therein, then the  method of filling the vacancies as
envisaged 1in SABHARWAL’s case para 5 would take care of

the question of reservation 1in restructuring of poats,

468, aur attention has been drawn to the circular dated

27.1.93 issued by reapondent'wh@ch iz under challenge 1in



DA N0.727/%3 placed at Exihibit  TAT. The circular
provides Tof regervation in para 10 which reads as under:
structions with regar
i1 continue to apply
e

i
/ i c 1
1 vacancies in the higher grade
i Tructuring .

This circular mentions reservation according o existing
instructions whicih envisage reservaﬁion Ch vacangy whiie
fi1ling additional vacancies. This ,provision cannot
survive as it is against the provisions of SABHARWAL’s

case and 1is 1iable to be cuashed and is accordinglyW \!'

auashed.

47. The respondents would be at liberty to provide for
ruies concerning reservation in restructuring posts in

terms of the direction of Hon'ble Supreme Court - in
SABHARWAL’s case and our observation in this order. Iﬁ
would alsc be necessary to provide rules for"determinihg
the seniority of reserved c&mmunity candidates in  terms
of direction of Hon"‘o‘te supreme Court.in JANUJA's case .
and our observations in this order before reserved posts :1¥H
are filled in arising dut‘of restructurﬁng; Sﬁbject .o
the above, the stay order prch%bitfng the reservation in
restructuring where bcadre doss not change, is vacated.
We further difect that as a result of this order, no
employee Aalready promoted  on regular or ad hoc basis
shail be reverted and they should be adjusted against
future vacancies. However, the adminisitration would be
free - ko asaign them seniority according to their

adjustment in future vacancies.
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48, The counsel Tor the respondents as wall as counsel
for interveners have brought to our notice the judgement
nf Hon"ble Supreme court in the case of AKHIL BHARTIYA

SOSHIT  KARMACHARI SANGH, THROUGH ITS SECRETARY & ANR. v

49, 1t is seen that in this case the 1ssue'1nvolved‘bwas
about oromotion of Respondent No. & to the post of
D.S.K.-1. The proposition has been summerised by the
Hﬁﬂ’b? Supreme Court in Para i1 of the judgemenﬁ wﬁiﬁh

reads as under -

it. Thus by the Lime a senior person beionging
to the general category gets promoted to the
higher garade if the junior person belonging to a
rncarved category who had been promoted to the
higher grade eariier has been promoted to

higher grade, guestion of aranting
niority to the generail category candidate 1in
promoted category could not arisse. This

the position,  and the promotion of
ondent no.6 to 0.S5.K.-1 having been made as
y as in February, 1931 much Drior to  the
ement of this Court in DHBH RWal’s case as
1 Singh CHAUHAN's case. the Tribunal
istified in rejecting EHP C.A. Tiled
e 1t. That apart . -ih a particuiar cadre

fo??aw¢na the roster meant for reserved
candidate. there is absolutely no bar
111ing up the vacancies 1in the general
even in favour of candidate bslonging to
reservad category if the said reserved
tegory candidate is entitied Lo the same on the
is of his generaliseniority. No materials have

pnlaced before us to hoid that the promotion
respondent no.6 was not on the basis of his
seniority in U.8.K.-II. In the aforesaid
s we find no substance in the contention
iv Dhawan and the special leave petition
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50. The Hor'ble Supreme Court decided this on the basis

of SABHARWAL’s case as well as Virpal Singh CHAUHAN'S



case and on the basis of fact

)

B

has already besn promoted to nigher

”y

the respondent no.

[4

grade to [D.5.K.-I 1in February. 1931 much prior to the

Jjudgement  in  SABHARWAL s case as well as in Vvirpal’s

case. the Tribunal was wholly justified in rejecting the

]
T

-4

fie Hon'ble Supreme Court has also ebserved that no

material

n

have besn placed before them to hold that the

promotion of respondent no. & was not on the basis of

his general seniority in 0.5.K.-II and has dismissed the/

’

{3

Tribunal, This case has been decided by the Hon’ble

Supreme Court on the basis of ratio in SABBARWAL’s &

YEERPAL SINGH casss and the facts and circumstances of

the case, ¥e have also taken the sanme position as  our
Judement 1is also  based on  the ratic laid down in

SABBARWAL 'S JANUJA and VEERPAL SINGH cases.

51, The counsel for the respondents has also brought to

our notice the decision of Hon'ble Subreme Court 1in

on

SCC 825,

4

F.8.Ghalaut vs.State ofr Harvana & Ors.{1995)

>3

fince decision has been referred to, in  AJIT SINGH

JANUNA's case in Para 21 above. and has been considered

by the Hon’'ble Supreme Court in  that judgement, no

discussion and comments on this judgement are congsidered

necessary. -

52. We think we can use the concept of shift in PARADIGM
as defined by THOMAS KURN in his book "Structure of

scientific Revolution’ to fully appreciate the effect of

of the case has held that

pecial leave petition against the decision of the’

| S

9

®
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resolution reproduced in para 16 of  this - judgment

recent pronouncement "oFf Hon'ble Supreme Court Jjudgment

starting with J C MALIK and including those of INDIRA
SAHANI, SABHARWAL . JANUJA AND &, VINODKUMAR etcf KUHN
has def{ned PARADIGM 1in .the. context of s&ientif?c
revolution as  ‘uniformly recognised  scientific

achievement that for a time porivide model problems and

solutions to a commuhity of practicioners’.

)

53. The Government's peolicy as ~enunciated in MHA

3

envisaged reservation on vacancies, .o Dbe fiiied

according to roster to be operadted as running account and

~grant. of seniority o reserved community employees

according to special rules which gave accelerated

‘seniority alomg with accelerated promotion. Numerous

rules have been framed on the basis of these basic

principles which have been published in the form of

Bréchure titled as “BROCHURE ON RESERVATION FOR SCHEDULED

CABTES AND SCHEDULEL TRIBES IN SERVICES". These

collectively . can be described as the PARADIGM before ‘the

various Hon’ble Supreme Court Judgements mentioned above.

. . S . .
4, Appilication of above rules. started giving  some
unacceptable results in some cases such as the percentage

of . reservation. in some cadre. Therefore a challenge to
\ . .

~h

these rules were made which for the first time succeeded

n JC MALIK's case in 1972 in High Court of "Allahabad.

After a Tlarge number of cases being contested” for the

-last about 20 vears, the Hon'ble Supreme Court made the
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authoritative Dronouncemenf concermnq ressrvation thougn

1995, Simultaneously within a span Of a few vears a

 Series of Judgments like JANUJA, VIRPAL SINGH CHAUHAN

€TC.. were pronounced which basically derived their.

strength from the pronouncement of the Hon’ble . Supreme

Court 1in SABHARWAL’s case. With these ~Judgments the
basis/premTSes_ cbncern?nq-reservation, roster, seniority

etc., got draqf1caxlv redefined These new mronouncement

such as reservation being on the caore rather than posts, ?

the workino of roster and the sen1or1tv etc., have

radicailiy ‘a1tered the definition of right and wrong 1in

the matter of . reservation. These new pronouncements

-concerning  reservation are the NEW PARADIGM. Thus the

pronouncement of Hon'ble Supreme Court starts ng with

SABBARWAL s decﬁsion_can be described as NEW PARADIGM.
5, This shift in PARADIGM requires drastic changes 1in

the ruies concerning the ﬁeservation in oromotaon etc.

*

'“Thérefore,'un?esq the respondent Adm1n1strat1on forms now

rules in conformity” with the Hon’ble Supreme Court
judgments mentioned above i.e., according to- NEW

PARADIGM, the empiovees of Union. of India would end up in

Titigation which will exhaust their éhergy and devert

them from the taks of adm?nistrationz' Another aspect of

this issue 1is that the field administrator has to take

- decis 1on on the basis of Rules. In the bresent context,

the selection WOuid have to be held on the basis of

re1axed Qtandard for reserved community emplovees becaube

~

the Constitutional Bench judament in SABHARWAL’s case in

\_.
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the rules so provide. In fact on pointed ehguiry we were
so informed. However. as we have pointed out that a
selection held on the basis of relaxed standard 1s

against the judgment_cf Hon’ble Supreme Court in INDIRA

SAHANI case as confirmed in S. VINGD KUMAR case. The

result’ would be a situation with chances of potential

Titigation. Therfore, Some‘swift action is indicated.

56. Qur  hope 1s that Government of India would remedy
the situation by timely action by framing suitable rules
conforming to - the NEW PARADIGM. In this hopbe, wé are

directing that a. copy of this judgment be sent to the

Secretary. Department of Personnel for action as deemad

fit. . | | .

()]

7. We have considred the three dquestions raised 1n
these TAs/DAs as brought out in para & above and have

replied the same 1in the preceeding paragraphs on the

Y

‘basis of various Jjudaments of the Hon’ble Supreme Court

and have given our findings and general directicons on ail
the three aquestions. As is well known that *general

directions do not resolve concrete cases’ (Justice Holims

‘gquoted in Dias’'s Jurisprudence, p.194 para 1), we now

proceed to apply these findinas in the facts and
circumstances of each case. Deciding disputes invoives

. L : ‘ A . ‘ ) }
knowing the facts, knowing the law applicablie to those

facts and knowing ﬁhe just way of applying the law to

them. In the préesent cases, there is not much dispute

about facte. The law has sinceé been laid by the Hon’ble



Supreme Court as we have brought out in the?.prevwous-

paras, wherein we have laid down as to what - 1n, our
opinion  is the ratio decidendi ‘of thaese  wvarious

Jjudgements. Now therefore, we proceed to apply the law

to the facts of each case seperately.

A e e s e wm M et e wm

~

58. Thé' applicant én\ this 'TA. ‘has ohailenged his
reversion 1in the Bombay High Couft in Wfit Peﬁition No.
2315/85. | The ‘applicant was promoted;to the grade ~or
chief Booking Supervisor in-the Scaie_of_Rs,700—900 vide
Administration’s order = dated  25.9.1985 ‘placed - at
Exhibit—’Ci., :The aépiicaﬁt was sought to be reverted by
tfeating ‘the brders.dated 25.9.1985 as cance11ed; These
orders were éséued by the Administration vide their
orders dated 24.15,1985 which are placed at Exhibit’'D’.
.The'abp11cant’s name appears at‘Sr.No‘ﬁ and he was sought

to be posted to the grade'of R&.500-750 by_this order.

The High Court issued ad-interim order dated 28.11.1985

in terms of prayer ’'C7 in the writ petitjonfwhich reads

as under -

“{cy pending the hearing anhd final disposal of

the Petition, the respondent’ be (estra1ned by an

order of injunction not 1o give ' effect = or

implement the. said order of Reversion dated
. 24.10.1985."7 ) o

~

]
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the

inte

brought

50

'Respondents have brought out that the
app

rim order

candidates

i .

N ST . :
The High Court further confirmed , these . orders on
9.12.1985. The writ petition was later on transferred to
this Tribunal and was numbered as TA.NO.160/86. This TA.
aiong with the others came for consideration before the
Tribunal and the Tribunal passed an interim order on
24.4.1887. The orders of the Tribunal in the present TA.
read as under :-

The anplicant, Samuel Paul Ra:, belonging ' to
the raeserved category has c¢hallenged his
reversion -~ from the post of Chief Booking
Supervisor to the DO%T of Chief Booking Clerk.
The High Court by 1ts order dtd.28.11.1985 has
iasuad ad—ir:nfamvorder in terms of prayer “C7 in

R st - Tar as the petitioner is concerned. Thus the
v respondents are restrained from giving affect or
' inpiementing -the order of reversion
gtd.Z24.10.1885 so far as the oe*itionpr 15
congerned, The order is subséguent] contirmed
by the High Court on §.17.1985. vﬂXS rrder needs
noc change t©ill the hearing of the application.”
i ’ .
53. The respondents have brought out 1in the writ Tpn
statement that the reversion orders were issued in terms
of the interim order of the Hon’'ble Supreme Court in
J.C.MALIK’s ¢ 'ase wherein. it was held that :-

ay be made hereafter will
judgement of

promotions which m
in accordance with the

"The
be strictly

the Allahabad High Court in Civil Writ Petition
No.© 1803 of 1972 and 1f any such oromotions have
been made otherwise than in accordance with the
said Jjudgement of the Allahabad High Court, such
promotions shall be adiusted aoainst the future

i

vacancies.
‘promotions of

licants ‘were not in conformity with the above

of the Hon'ble Supreme Court which has been

— P

out in Annexure-'R-3' wherein it is

and 3 £.7. candidates have been promoted

shown that 2.

1



after. the date prescribed 1n the order of Hon'ble Supreme

Court and, therefore, were required to be reverted.

6i. The facts 1in the case are not disputed by the

respondents. It is & fact that the ‘applicant was
promoted by’ applying roster on vacancies. It = is,
therefore,  clear thar in view:of the fiﬂa}_de ision of

the Hon’'ble -Supreme . Court in J.C.MALIK’S on 26.7.1995

which has been guoted in Para 9§ of this judgement, the

promotion of the appliicant to the grade of Rs.760-300
made by asp? ng roster is against the decision of the

Hon'ble Supreme Court in J.C.MALIK s case. However. 1in

view of the fact that the Hon'ble Suprere Court had

crdered in the interim order that :-

ny nromotyOﬁs have heen Madﬂ aftter Februarv
otherwise - than 1in accordance with the

’"-l

a
54

2.
iud
’,_

N N

be adjusted against the future vacancieg"”

we are of the view that the appnlicant -need not bhe
reverted 1in terms of the. respondents’. orders dategd

24.10.1985 placed at Exnibit. D’ and . he should be

adjusted against the Tuture vadancy‘for the reserved

community  to which he belongs which in this case happens

te Dbe scheduled Caste. We make it clear that the

respondent administration's order . dated 24.40.1985

[_‘r‘)

promoting the apnlicant against the reserved quota by
appTying the roster oNn vacancy is illegal hut instead of

holding the cancellation of promotion order dated

r"r

24,10.1%85 asgs valid, we are directing that the appiic

-1‘2

ig

gement of the High Court, such promotions.
111



" should be adjusted- against the future vacancy in the

interest of justice. ' The seniority of the appiicant,
howeyerE éfter adjustment wouid bel goverhed by the
position which he would take artter adjustmeﬂt and in
terms of the various ébsérvations made by us  in - this

Judgement.

62, The T.A. is disposed of with these directions.

o

Tr.A. No. 236/86 - , /

63. The Petitioner approached the Hon’bie High Court of
Judicature at Bombay by filing Writ Petition No.1297/85
for issuance of a Writ Mandamus directing the Respondents
not ﬁo make appointments/promotions of S.C/S.T.

emplioyees in the categories of Ticket Inspector etc.., by

[§v]

/2% by applying

way of reservation 1in excess of 22~-1/

Kosner or any other method. No stav order was aranted by

~/“gﬁe Hon’ble High Court. The Writ Petition came to be

transferred to this Tribunal and the "same  has been
renumbered ‘as Transferred Application No. 236 of 19867
The Tribunal passed interim orders in a group of TA/OAs
dated 24.4.87 which are reproduced in para 2 of this
judament. The Tribunal also passed épecific . order in
this T.A. which reéds aé.under:

"The applicants belong to the “genérai category”.

In this case no interim order is passed either py
the High Court or by this Tribunai., though it is



. 80,
prayed for. Qur interim-order in this caseé will
be. in terms of the interim order mentioned in
pafa 21 of this order.” . 4

Para 21 of the orders are the same as are brought
out in para 2 of this judgment.

64; The Léarnéd Counsel for the applicant as Qell»as the
respondents ﬁave éubmitted that.tﬁe issue concerning
reservation has heen finaiWy decided by the Hon’b\e
Supreme Court through final order in J C MALIK's case’and
nothing  survives in this  T.A. Ccounsel for  the

Respondents Administkatidn has also submitted that the

- !

Administration is now making reservation according to the
decision in J.C. MALIK’s case and therefore no orders
are required to be passed in this T.A. &ince no specific

order of the respondent administration has  been

challenged 1in this T.A., this T.A. would be governed by

the observations made ‘by us in this Jjudgement and no

specific orders are required to he ‘passed in this T.A.

The T.A. s theréfore'disposed of with the ‘direction’

that the respondent administration to follow directions
_made bv us in this judament.

i

Tr.A. No. 275/86

- e Am - - o -
frosdiousfureghamihdurfuniheranponipumimpungn ey

.

65. The Petitioner apprbached the Hon’'ble High Court of
Judicature at Bombay by filing Writ Fetition No. B815/85
for issuance of a‘Writ Mandamus directing the Respondents
not to make apppintménts/promotions of S.C/8.T.

employees 1in the categories of ticket checking branch of

1 4



commercial Department of the Bombay Division of .Western

'Rai1way, by way of reservation in excess of 22-1/2% by

applyihg roster or any o;?er method. No stay order was
granted by ghe\Hon’ble Hggh Court. The Writ Pgt%tjon
came to be transferred to this Tribunal and thé same has
been rehumbered as Transferread App?icah}an No,ﬁ, 275/86.

, . : |
The ATribuna1 passed interim orders in a group of TA/OAs

dated  24.4.87 which are reproduced in para 2 of. this

judgment.. The Tribunal also passed specific order 1in

% ‘
this T.A. which reads as under:

The applicants beiong to the “general category”.

On - B8.5.1984 ;he High Court has passed an interim
order consistent with the interim order passed by
the ' Supreme Court. The order is confined to the
promotion of Ticket Checking Branch of Commercial
Department of the .Bombay Division of Western
Railway. The - employees of = Scheduled
. Caste/Scheduied Tribe are not parties. As they
‘are likely to suffer our interim order in this
case will be 1in terms of the interim .order .
mentioned in para 21 of this order. It will
remain in force till the decision of  the
application. . '

{Para 21 of  the orders are the same as are
brought out in para 2 of this judgment.)

86. The Learned Counsel for the applicant as well as the

respondents have submitted -that the isbue concerning

.reservation has been finaliy decided by the Hon’ble

¢

Supreme Court through final order in J € MALIK'’s case and-
nothing survives 'in this T.A. Counsel for the

Respondents Administration has also submitted that the

Administration is now making reservation according to the

decision in J.C. MALIK’s case and therefore no orders

are required to be passed in this T.A. Since no specific

I
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" order of  the respondgent administracion has been

challenged in this T.A. this T.A.. would be governed by

the observations made by us in this judaement and no

' } ' L .
specific orders are reauired to be nassed in this T.A.

fore disposed of with the direction

(F

The "T.A. is thers
that the respondent administration to follow directions

i

made by us in this judament.

67. 'The'Petitfoher approached the Hon;bie High Court of
Judicature at Bombay. by filing WFit'Pet*tfoh No. 1?16/85
?ok 1ssuance of a Writ Mandamus directéng the Respondents
\noﬁr to make appointménﬁs/promotions? of §.C/s8.7.

4

empblovees 1n  the office of Director of Suppiies

{Textiles}, Bombay, by way of reservation in excess of

22-1/2% by applying roster or any ogher method. . No stay
order was granted by the Hon’ble High Court. The Writ

Petition came to be transferred to this Tribunal and the

same has been renumbered as Transferred Application No. -

280/28 The Tribunal passed interim orders in a group of

TA/OAs dated  24.4.87 which are reproduced in para 2 of

this judgment. The Tribunal also passed specific order

in this T.A. which reads as under:

.

‘
o

‘The applicants belong to the, "general category”.
On 10.9.1985 +the High Court has nassed interim
orders consistent with the interim orders passed
by the Supreme Court. The order ig - confined to
the staff working in the Gffice of Director of
Supplied (Textiles), Bombay. Mr, Gangal has
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appeared on behalf of the intervenors i.e., the
employees of Scheduled Caste/Scheduied Tribe and
ne has prayed for the modification of the order.
Our interim order in this case will be in tTerms
of the interim order mentioned in para 21 of this
appiication. It will remain in force tiil the
decision of this application.

£8. The Léarned Counsel for the applicani as well as the
respondents have submitted’ that the. issue concerning
reservation has been finaily decided by the Hon'ble
supreme Court through final order in J C MALIK's case and
nothing survives in this T.A. Counsel for the
Respondents Administration has_a?sorsubmitted that the
Aé§in1stration is now making réservation according to the
deéisjon in J.C. MALIK’s case and therafore no ordefé
are required to be passed in this T.A. Since no specific
order  of . the respondent. administration has been
challenged 1in this T.A. phis T.A. would be govefned'by

Jjudgement &and no

i

the observations made by us in thi

_specific orders ‘are reguired to be passed in this T.A.

b

The T.A. is therefore disposed of with the direction

that the respondent administration to follow directions

made by us in this Judgment.

Tr.A. No. 281/86 | \

- - A fan ot o b -

_ o S
69. . The Petitioner approached the Hon’ble High Court of
Judicature at Bombay by filing Writ Petition No.1822/854

for issuance of a Writ Mandamus directing the Respondents

’

not to make™ appointments/promotions of S.C/8.7.



enployees in the categories of Ministerial  staff
(Clerical cadre) in the office of Collector of Cugtoms at
Bombay by way of raservation in excess of 22=1/2% by
appiying roster or any other method. No stay drder ‘was
granted by the Hon’ble High Court. The Writ Petition
~came  to be transferred to this .Tribunal and the same has
been renumbered as Transferred Application No, 281786
The . Tribunal passed interim orders in'a group'of TA/OAs
dated 24.4.87 which are reproduced in para 2 of this
judgment. The " Tribunal also - passed specific order i}(
this T.A. which reads as under:.
The applicants- belong to the general category.
Respondents include the Union of India, Coliector
of Customs, the Weifare Association of Scheduled
Caste/Scheduled Tribe/Backward Class emplovees
and one' individual. '
In this case ad-interim oréer was passed in terms
of prayer (c) of the application but subsequentiy
by an order dated 4.10.1985 that interim order
was vacated. Tt is, howaver, directed ‘by the
same order that promotions made during the

pendency of the.petition will be subject to the
outcome of the petition. Subsequently by order

of the High Court dated 13.2.1988 some amendments ..

were made 1in the application and. the Welfare
Association of SC/ST/RC empoyees in the Customs,
Central Excise and Income Tax Departments and one

more person were added as Respondent Ros. 3 and’

4, Thouah Mr, sethna on behalf of the
Respondent Nos. 1 and 2 submitted that no fresh
interim order is necessary in this case., in order
Lo, safeguard the interest of the Scheduled
Caste/Scheduled Tribe employees;our interim Oﬁder
in this case will be terms of the interim order
mentioned 1in para 21 of this -application. It
Will remain 1in force til] the decision of the
application. K * o

(Para 21 .of ‘the orders are the same as are
brought out in para 2 of this Judament)

b

73. fhe Learned Counsel for the applicant as well as the

raespondents have Submitted that the issue - concerning

A



not to make appointments/promotions of

tX
N

reservation has been finally decided by the Hon’ble
Supreme Court through final order in J C MALIK’s case and
nothing survives = 1in iﬁis T.A. Counsel for the
Respondents Administration has also submitted that the
Administration is now making reservation accofding to the
decision  1n J.C. MALIK’é case and therefore no orders
are reauired to be passed in this T.A. Since no specific
order of the respondenﬁ administration has been

challenged in this T.A. this T.A. would be governed by

the observations made by us in this judgement and no

"specific orders are required to be passed in this T.A.

The  T.A. is therefore disposed of with the direction
that the respondent administration to follow directions

made by us in this judament.’

Tr.A. No. 420/86

e e e e e e R e —

71. The Petitioner approached the Hon’ble High Court of

. Judicature at Bombay by filing Writ Petition No.231/85

for issuance of a Writ Mandamus directing the Respondents

.C/E.T.

w

employees in the categories of Ministrial cadre at Head

Quarters of the Western Railway by way of reservation in
excess of 22-1/2% by applying roster or any other method.

No stay order was grantéd by the Hon’ble High'Court, The

Writ Petition came to be transferred to this Tribunal and

the same has been renumbered as Transferred Application



No. 420/86 The Tribunal paséed interim orders in a group
of TA/OAs dated 24.4.87 which are reproduced in para 2 of
this Jjudgment. The Tribunal also passed specific order

in this T.A. which reads as under:

The applicants belong to the "general category”.

On . 8.5.1985 after hearing the petitioner’s
advocate and Respondents No.i and 2’'s advocate
the High Court has passed an interim order
consistent with the interim order passed by the

Supreme  Court. The order is confined to
ministerial cadre at Head Guarters of the Westerh
Railway only, It "appears that A11 India
Scheduled Caste/Scheduled . Tribe '~ Emplovees .

Association was added subseguently as Respondent
No.3 and it had preferred an appeal against that
order. The apeal was dismissed on 10.4.85 with a

direction that the interim order passed on 8.3.85

should continue. In this case our interim order
will be 1in terms of interim order mentioned in
para 21 of this order. It will remain in force
ti11. the decision of this appeal. .

{Para 21 of the orders are the same as are

brought out in para 2 of this Judgment).

72. The Learned Counsel for the ap?]icant as well as the

‘respondents have submitted that the issue concerning

reservation has been finally decided by the. Hon’bie
Supreme Court ﬁhrough finaj ordef inJd C MALIK’S case . and
nothing survives  in this f.A. | Counsel ‘for'. the
Respéndehts Administrétion has also submitted ihat the
Adminjstration 18 now making reservation according to the
decision in J.C. MALIK’srcase,and therefore no vordérs
are reguired to be passed in this T.A. Since no specific
order of~lthe respondent »administration‘ has been
challenged 1in this T.A. this T.A. would be qoverned by

the observations made by us in this judgement and no



specific orders are required to be passed in this T.A.
‘The T.A. is therefore disposed of with the direction
that the respondent administration to follow directions

made by us in this judgment.

73. “The Petitioner approached the Hon'ble High Court of

Judicature at Bombay by filing Writ Petition No. 1641/85

LY

' N . , o A . , '

‘. -for issuance of a Writ Mandamus directing the Respondents
not to make  appointments/promotions of . §.C/8.T.
employees 1in the categories of Station Master, Bombay
Division, Western Railiway by wav of reservation in excess
of 22-1/2% by applving roster or any other method. No
stay order was granted by the Hon’ble High Court. The
Writ Petition came to be transferred to this Tribunal and
the same has been renumbered as Transferred Application
No. 488/86 The Tribunal passed interim orders in a group

‘. ~ of TA/OAs dated 24.4.87 which are reproduced in para 2 of

/ﬂvih/ this judgment. The Tribunal also passed specific order

in this T.A. which reads as under:

The applicants belong to the “general category".
On 2.9.1885 the High Court has passed an interim
order. The order is confined to the promotions
of Station Masters in Bombay Pivision of the
Western Raiijway. Emplovees of . Scheduled
Caste/Scheduied Tribe are not parties to this
application, In order that they should not
suffer our interim order in this case will be in
terms of the interim order mentioned in para 21
of this appliication. It will remain 1in force

£i11 the decision of the case.

{Para 21 of the orders are the same as are
brought out in para 2z of this judgment.)
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74. The Learned Counsel for the app1icant as well as the

ssue concerning

respondents have submitted that the
reservation has been finally decided by the Hon’b1é 

Supreme Court through final order in J C MALIK’'s case and

nothing surviveg in this - T.A. iounse1 for the
Respondents Admiﬁéstration has aliso submitﬁed that‘ the
Administration is now making reservatioﬂ according to the

decision in J.C. MALIK’s case and therefore no orders

are required to be passed in this T,A; Since no specific

order of 'the respondent administration has been
challenged 1in this T.A. this T.A. would be governed by}’ '
the observations made by us in this judgement and no

spegjfic orders are»required'to'be passed in this T.A.

The T.A. is therefore disposed of with the difection

that the respbndent administratibn to follow _directions

made by us in this judament.

0.A.N0.209/88

3

75. The applicants in this O.A. are working as dffice
Superiniendeht and Head C]erks ih the office of Chief
Commerciai SUperintendent, Centraf Railway, Bomba;: The
applicants :beWOng to reserved community candidates;; In
this O.A. interim order was bassed vide Tribunal’s order
dated 24.4.1987. 1In Para 21 of the Tribunal’s order the

Tribunal issued general directions which are reproduced

in Para 2 of this Jiudgement. The Tribunal also passed



specific interim order 1in this Q.A. which reads as

under:

The 21 appiicants in this case are empliovees
beionging to the Scheduled Caste/Scheduled Tribe.
They filed this application for granting them
promotions to the post of Office Superintendent
ar.i and Gr.II on the basis of their seiection
and their seniority and in accordance with the
Railway Board's order dtd. 26.2.1985 and
11.9.1885, No interim order is passed in this
case. However, our interim order in this case is
in terms of para 2f of this order. The
respondents may promote the applicants only if

| their promotions are in accordance with the said
interim order and not otherwise.” :

1Qﬁ The claim of ;he app]ioanis is based on the premises
that they are senior to the maﬁy general candidates who
ha?e been promoted. The claim of the app?%cant is based
oni the premises that they shouid be given seniority. from
the‘ date of promotion in the lower grade irreépeétﬁve of
the %act whether thev were pfomoted on the basis of
reservation. The respondents have submitted an affidavit
dated 3.12.1998 wherein ‘they have brought out thaﬁ
‘although ‘the date of promotion of +the applicants s

earlier but they will not get seniority from that date as

J.Fhe promotion was given against the reserved vacancies.

77. 1The respondents have submitted that the éeniority or
the épp]icants haye been worked out on the basis of their
senidfity' in the initiéi grade for the purpose of their
promotion as general candidates. The respondents have
further brought out that the’ persons beiongfng to
reserYed community candidates are.a?ready working against

the posts according to roster and the applicants cannot
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be given seniority for their accelerated promotion
against the reserved posts for the purpose of promotion

§

tc the general post. The Tlearned <Counsel fFor tThe

respondents Mr. Rege has argued that the action of the.

respondent administration is 1in conformity with_ the
Hon’ble Supreme Court decis%on in JANUJA’s’s case and thé
}action'of the administration therefore cannot be assailed
on the ground that in some similar caseé the Bombay High

Court had qranted relief to some other applicants.

78. Mr. Gangal, learned counsel for the applicants has

araued that the Jjudgement of the Hon'ble Supreme Court in

VIRPAL SINGH CHAUHAN's case is applicable from the date

of the decision of the <Constitutional Bench in
SABHARWAL's Cése which is dated 10th February, 1995. The
Counsei for the applicant has argued'that since the case
of the applicants 1is prior to this date the faw then
‘preva1ent would éoverﬂ the case of the anpplicants. The
learned canseT for the applicant has ?urther argued that
‘before the Judgement of the Hon’ble Supremé Court 1in
VIRPAL SINGH CHAUHAN’é’s case the law was that .the

-reserved community candidate would be given seniority

&

from the date of promotion even when they have secured

-

the promotion against the reserved vacancies for the

purpose of further promotion against the general posts.
The léarned counsel has further argued that since the Taw
prevalent ét the time of controversy gave ihe senjority
to the applicants from the date of pfomcticn and since

Virpal Singh CHAUHAN's ¢ase’s application is prospective



]
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‘

. o from 10 February, 1995, the stay order granted in this
case should be vacated and the. appiicant should be
promotéd*on-the basis of their sehiority according to the

date of promotion, S ' ‘ .

9. After hear;hg iearned counsel for both'the parties,
Qey are of the opinion that the:submissions of Mr.Gangal.
dQ not carry any force. We have aiready held that
senio%ity of the reserved Qommunity candidates for the_

‘ _ ﬁ \Qurpose' - of competi'ng' with the general candidates 'fbf

i %urther promotion wou ld have.to be determ§nedvjn terms of
the JANUJA's case quoted in Para 21 of this . .judgement.
’It' is incidentally pointed out thétf there is no
@Fﬁspective apblidation'ehvisaged by the Honible Supreme
Court ih their judgement in JANUJA’S case. Moreover,
eQen 1f  Virpal Singh CHAUHAN's case is operated
prospectively, .the ‘action of . the administration was
.according to the judgement in JANUJA’Ss caée. It  cannot 
be set aside sofe?y on the ground ’thatv the Hon'ble

. } “Supreme Court’s judgemeht in \)IIRPAL SINGH has,p’rosbective

application. Therefore, the action of the respondent
administratioh in "not promoting the applicants, which’
action is found to:be according i@ the 1aw as laid down
by. Hon’ble Supreme 4Ceurt in JANUJA;S case, cannot be
quashed' on this ground. We are of the Qfew that the law
as ?&ié down by the Hon'’ble Supreme Court in JA&UJA’S
case wi}? determine 'thé ocutcome oF this case and,

therefore, we are of the opinion that even before 10th-

February, 1995 (the date from which VIRPAL SINGH




. respondents according to the Hon’'bie Supreme Court

‘ana accordingly accordingly hold it valid, This O.A.

is. therefore, dismissed as having no merit,

O.A.NG.29/87 . ]
oo furee e oec Bl |

7 . .
+BG. . The applicant 1in this case is working as Office
- Superintendent in- the Stores Department of the Cengral
Railway. ‘The applicant belongs to the non-reserved
category and he has filed this O.A. claiming the .main
.relief that  the reservation in the cadre of Assistant
Lontrolier of Stores should be not exceeding 22 1/2% -of
posts in the cadre and therefore ~he has sought a
direcnion that the selection for the post of Assistant
controller of Stores shouid be held on the basis of

reservation not exceeding 22 1/2% in the post in the

cadre. The 0.A. Ccame for consideration of interim.

relief on 24.4,1987 wherein interim order was passed_ by

,

‘the Tribunal which reags as Under T

"The applicant belongs to the "general category”
This appiication 1is filed for - directing the

" respondents i.e. the Central Railway
administration for notr giving further promotions
to the Scheduled Caste/Scheduled Tribe employees
in excess of the reserved guota to the post of
A.C.Gs - in the Stores department. No  interim
relief is granted. GCur order in this case will
be as mentioned in para 21 of this order, It
will remain 1in force till the decision of the
application.”

{Para 21 mentioned this interim_ relijef 1
reproduced - in pars '? of this Judgement. )

m

CHAUHAN’S  case g operative}, the actioh of the

judgement in JANUJA's case is reauired to be hald valid

;ﬁ.»
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" 81. Since the main praver in the 0.A. is.same as was 1o
the poinﬁ"of J:CﬂMALIK’s case and Since the  Hon'ble
S&prehe_ Court has already decided the 1ssQe, in
J.C.MALIK's case and aisoc in SABHARWAL's case that the

- reservation sth1d be on the basis of posts in cadre>and
not on vacancies no further diréction is required,to be
issued - '1n  thié case except that the '»respdndent
adminisﬁration would follow the decision of the Hon'bie

lsgpfeme Court 1n J,C.MALIK’S case'ahd SABHARWAL's case
for the purpose of calculating the reservatioh; it has
also been brought to our notice that the applicant has

e -

since retired from service on 51.3.1992. The Q.A, is,
. i ’ : ) .

therefore, disposed of with no specific direction except
that our various observations and directions in this

judgement be followed by the administration.

. 0.A.N0.88/87:

- — - — -y =
o - ———  ————

.' } - 82. There are 4 apph’cant‘sl in this 0.A. Applicant Nq.1
» Giriraj ' Kishore and‘.AppTicant No. 4 Mohar Sjngh
Prabhakar a;e in seFvice. AppT{Cant No. 2 and 3 Narayaﬁ

iArjun Rao and Ramsingh expired on 31.3.1995 and 1.1.1994
respectively. ‘The applicghté are working as Driver 'A’

and belong to the Séheduied Caste, Inhﬁbis O.A. thev
appiicants have sought the . relief that they may be

declared Aio " be eT?g§b1e to be pfomoted to the post of

+

Driver ’'A’ 8pecial Grade RsS.1640-2900 w.e.f. 12.1.1987



and; prbhotioﬁ of Respondents No. 6 to 13 be dec1arédlas
illegal. The C.A. came for cons%dération before the
Triéuna1 on 24;4,1987 and interim order was passed which
reads as under:- : - S .

. . 1

The applicants in this case are Scheduled Caste
emplovees. They filed  this application for
directing the respondents to promote them to fhe
posts of Driver A’ Special and for declaring the
promotions of Respondents No. 6 to 13 who are
empioyees belong to the "general category” as
invalid. No  interim relief 1s granted in this
case. The applicants’® prayer for declaring the
promotion of Respondent Nos. 6 to 13 as invalid

is  rejected. However, future promotions will bés

in terms of the interim order mentioned in para
21 - of this order. 1t 'will remain in force til1
the decision of this appiication.”’

‘(Para 21 mentioned in the inter{m order 1s the
- same which has been reproduced in para 2 of this
Jjudgement.) o

.

23. The issue involved 1in this ‘G.A, is that the

applicants seek promotijon on the basis of his accelerated

. ) L . P , o
promotion on the reservation point. The contention of -

the applicants is that the date of promotion whether on
roster or otherwise should be treated as the date from

which ' their seniority should be counted. The appiicants

have chalienged the promotion order dated 12.1.1987 in

respect of promotion of Respondents No. 6 to 1& to  the

post of - Driver 'A’ GSpecial which s placed at

Apnexure—’C~1’ of the O.A.

24. The Fespondent administration in their repiy has
brought. out that Fespondent empliovees 6 to 13 are senior

to' the applicants 1in the lower grade of - Motorman. and-

o
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_since the quota of réservartion has already been filled 1in

the higher grade, the applicants could not be promoted
N \

and respondents No. & to 13 had been promoted and these

promotion orders have been made 'in 'terms of the stay by

the Bombay High Court in Writ Petition No.225 of 1985

. whereby the High Court had ordered that the reservation

for 8C/8T emplovees should be restricted, to- i5% and
7-1/2%. In Para 7 of the reply dated 23.2.1987 the
respondent administration ‘has« brought out that the

applicants got earlier promotions - in comparison to

\‘Eesbéndents No. "6 to 13 due to reservation.

&5, In a further reply dated 2.12.1996 the respondent .

“administration submitted in para 4 that from the Exhibit

R-2 it will be evident that the private respondents 6 to
13 are senior to the applicants in the Motor Driver ’'A’
grade. The applicants belong to reserved community and

they got accelerated promotion on account of reservation. ,

B6. No material has been brought out on recbrd to rebut
the averments made by the respondent administration 1in
the written reply. The basic %ssue in this G.A. that
the accelerated promotion wbuld not give acCelera;ed
senidrity stands f%nal?y settlea in terms of Hon’ble
Supreme Court' Jjudgement in JANUJA's’s case and the

applicant would not be entitled to accelerated seniority

on the basis of accelerated promotion. We, therefore, do



o
N
~

not find any merit in ths praver of the applicant that
the promotion-of private .respondents No. 6 to 13 by the
-

order dated 12.1.1987 mav be treated as iilegal. The

O.A. 1is, therefore,.dismissed.

Tt o o= -
-———— e S LTI

87. THere are 7 app]fcants in this‘O.A.'rTha app1icantgrv_
- belong to.Sghegu3ed Caéte. In this O0.A. the app?icanté
have praved that they shouid bevpromoted to -the post -of
dffibe Superintendent with'effect from the date their

Juniors . have been promoted.

88, It“is'brought on record that the Applicants No.i1 to 4
: ‘ _ 4
have since, retired and that the Applicants No. 5 to 7
have been promoted in 0.5. grade Rs.700-900 in the year

1982, ‘ ‘ ‘

89.  The anplicants are working in the Office of
Controller of Stores as Office Superintenﬁent.Grade IT in
the Grade offRs.%OG~750, The applicants have stated that
they ‘were promoted as Office Superintendent on 15.7.}985
and the} were senior in the seniority list. However,"thé
resbondent admihistration has promoted general Communﬁty
candidate Jjunior to them in the seniority list ‘to the
grade of Office Superintendent The O.A. came for
consideration before the Tribunal and an order dated

24.4.1987 was passed which reads as under:-—
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“The 7 applicants in this case are beionging to
scheduied Caste. Their prayer is for declaring
them to be promoted as Office Supdt.Gr.I in the
scale of Rs.700-200 with effect from the dates on
which their juniors are promoted. They have also
requested for conseguential.monetary and other
benefits. They have aiso prayed for interim
relief for promoting them to the post of Grfice
Supdt. in the grade of Rs.7006-300. No interim
relief 1is granted to them by this Tribunal. Our
“interim order in this:case will be in terms of
interim order as menticned in para 21 of this
order. It wi11 remain in force till the decision
of the application.” '

{Para 21 mentioned in the interim order is the
same which has besen reproduced 1n para 2 of this

_Judgement)

90. The general issue inveolved is whether the accelerated
promotion would give accelerated seniority to the

applicants. The respondent administration in their reply

brought out that  the aép]icaﬂts have received

’\

accelerated. promotion due to reservation iand they cannot

accelerated senicrity for beipg .promoted to the

posts 1in higher grade which in " this case is

superintendent Grade I Rs. 700-900.  The

respondents have further brought out that in the cadre of
, _

/ ?
Superintendent Grade! 1 the reservation is ,in

of 22-1/2% and therefdre the applicants cannot be
. )

promoted against the' reser}eq quota as the quqta 18
already 5n excess. The resbondent_,édministration has
brought out 1in para 15 that the 1issue Stands. decided
after the decision of Hon'ble Supreme Court 1h JANUJA s

case and therefore there is no merit in the O.A.

~
’
L

Nothing -has been. brought out on record by the

applicants_by way of rejoinder to rebut the assertions of
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the respondent admin%stfatioh that the appiicants were
granted pkomotion on the basis of reservation and the
seniority .cahnqt be‘granted to them. As far as the @ain
issue invoived in  this "0.A. s cOncerneq, we have
a}féady . held  that the. accelerated  seniority  to
accelerated promotion stands settied with the
prondunce@ent of ‘Hon’éie Supreﬁe Court judgement 1in
JANUJA s cése. Therefore, the app]icantsfwouid not be
entitied to any relief in this O.A. The O.A. is

dismissed.

v ®

92. The Applicants 1in this O0.A. have challenged the
non—ihq]usion'of ﬁheif names in thevpaneT for thé post of
Fireman-B in the grade Rs.2000-5200. The applicants have
submitted that a sg?ection was called for éﬁ vacancies
wherein 16 were  to be filled in from amongst general
candidates, 6 from S.C. and 4 from 5.T. The written B "
test was held on 17.56.86. Both the appiicants were -
deciared péssed in the written test. The applicants
were called for interview but in the final seiect list
which was declared on 14;3.1987-the1r names did rot
appear. The applicants have a?éo submitted that thé
adminjstration Waier on , dereserved the SC vacancies,
which should have gone to thé applicants, and promoted

general candidates by publishing an additional panel on

27.3.1987, which is placed'at Annexure 'J°. Applicants



have ~also challenged the dereservatjon'ofnthe reserved

vacancies in this O.A.

kd

53, |he main qround for cha11ena1nq the seiectlon 1s that

the Selectpon Comm1ttee conducted v1va voce test in an

N

: arb1trary manner and w1th malar1de 1ntentwons o ra11 the

~

SC CQndvdates.. The-applicants therefore submitted that

“the malafide intent1on of the respondent administration

ws evident bncau;e both the applicants have cl@ar service

" record and, eventhough they have passed'in the ~wn1tten

N~ - - g
test they have been failed in the viva-voce test.

94, The-Respondentaadministration_have submitted tnat in

. the written test 17 reserved rohmunity -Handidates had

been ca11ed and out ‘of that 15 cand1dates had aopeared 1n
the test. ‘Out or'the 15 cand1dates 3 candsdatesj Were
deciared successful 1n a??vrespects‘and have been~piaced'
on the panel. 10 candidates have'faiied‘to»secure' 60%
@arks in the written test andawere not therefore eligible

" to pquvcwpaue 1n the viva-voce test " The two candidates

*who are the app11cants in this G.A. . had passed the

written test and had participated in the viva—Voce'test,
but they _were declared unsuitable in the se?eétion"

Respondent adm1n1straf10n have a]so den1ed the charges of

~ma1afwde‘ and have brought out in tne1r reply in para 11

that the se?ect]on_comm1tteezconswsted of three officers,
ohne nf whom was a Séenior Personnel Officer’be?onginq to

reserved community, .who is in the” seiect1on committee tof

ensure that the reserved commun1+v cand;daues are not
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discriminated against. The respondents have. further

submitted 'that the charges of ma]afédé are vague and are

LY

-

not made against any person and accofd:n To0 the well
‘established. prwnc1p?es no cognizance'can be. taken 'of
vague charges unless malafide isvvsmecificaiTy' bf0ved
against some D@rson, Thie Rnsoondenf administration - had*
thererore Qubm1rfed that sesecrlon cannot be haid 1:1ega!
on thp vague charqns oF ma?afyde wh107 have been maoe bv

the aoo]10ants
BN
95. As for as the cuest1on of dereservation is concerned,
the respondent adm1nsstranqon have‘submwtted thdt the
post  to which the selection has been made . is called
"safety category post’', and in terms of " Railway Board

circular dated 17.1.78, Exhibit "C’, the General Manager

is  empowered to deserve the post of SC/8T. The circular

also prescribes the method by which the dereservation can

be made. 'Respondent administration hadfsubmitted that

they have acted according to these instructions while .

dereserving the posts.

W

36. After perusing fhe record and hear1nc arauments of the

.Gounsel, we are of the v1ew tndt the aDDlTCantS have not

been able +to make any case for ma]arlde against any
member of the selertwon comm1ttee or any Qrfwc1a7 of the
Pespondent admlnwst tion which wou?d,haVe influenced the

se?ection, proCess= We further notic thdt' respondent

administration have made safeguards against any ureTud1ce-'

against reserved _communitym,candidates by having one



- Member in the Seliection Committee from reserved

community. We therefore see no_reason to interfere with

this selection. We are also of the view that in view of

'3

the instructions of the Railway Board on the guestion-of

dereservation and - the respondents assertion . that they

have acted upon that circular. no exception can be taken

to the process of dereservation as it has been undertaken

according to the instructions of the Railway Board. We

~therefore 'see no'1?1ega7ity in the dereservation done by

’

Yihe respondents in. terms of Railwayv Board circular. -

»

97. The G.A. is without any merit and the same is,

diemissed with to order as to costs,

-—

98. Theye is no'mﬁjor questéon of resér%ation poi{cy in
thjsv>G.A, The on!quuestionlis about the process Qf
deresérVation of the reserved comm;nity posts. This . we
have dealt with;1h our.order. Since this O.A; does not
involve any question of applicatidn of roster or grant of

seniority to the reserved community candidates in terms

of the various Hon'ble Supreme Court decisions, it is not

‘hecessary for us to make any observations about the
application of general observations  made 1in this

~judgment.
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39, Apﬁ!ibants in this 0.A. are the A11 India Scheduled
Caste/Scheduied Tribé Raiiway.Employees Asséciation; The
grievahce is concerning the cadre of NGuards. The
Applicant’s Association has submitted that in the various
categoriés of Guardé the percentage of SC/ST is not being

maintained according to the roster on the vacancies.

Their plea in this O.A. is that the reservation shou?dy» ."

.be-'cohtinued according to the roster which would be
applied dn the vaoanCies ir%espective of the fact-whether
the reservation has beén achievéd to the extent of 15%
for SC and 7-1/2% for the ST in the cadre; Inlshort the
question  involved - in ‘this G,A.'b is whether  the
reservation 18 té be app1ieq ‘ on the vacancies by
following roster as a running accOunt“or it-és to be
applied to the cadre on the basis of the.posts in  the

cadre. At  the time of admission the interim order in

this O.A. was méde applicable which Had‘been paSsed'in a 4‘
agroup of épp?icétions in O.A.154/86 and othefs. The
generé? order 1in th{s connection are reproddced in para 2 :
.of - this judgement. According to tﬁis interim order the
promotions were to be governed 1ﬁ‘accordance wfth the

judgment of the A??ahébad High Court in J C MALIK’s case

. subject to the final outbdme in terms of the  Hon’bie

Supreme Court order which was passed in .J C MALIK’s case,



106G, The Respondent Administration fas orought out in

their written statement’ that in view of the stay order in

i

4 € MALIK's cage the promotions have been made by

cal culating the percentage of reservation on the bas1s of

lcadre The Respondents have also brougnt out that An

terms of the Hon’b}e Supreme Court interim order in J4° ¢
MALIK’s case the excess promotions are being adjusted

against the future, vacancies.

101, In view of the fact that J € MALIK'S case happened

5'%0. be in the category of uuards and 1in v1ew of the final

judgmenﬁ' of the Hon'ble Supreme Court in J C‘ MALIK’

case, which has been reproduced in thié judgment 1in para
9, we see no merit in the p?ea of the app 1chts that tnov
reservation should be continued on the basis of vacancies

by applying 40 points roster.,

102, The 0!A. is dismissed.

hennfendudh el T R

103, The Applicants 1in this petition, The A71 india
8C/S8T Railway Empioyees Aésociatidn, had filed a Writ -
Petition N0.277/86 in the High Court of ' Judicature at -
Bombay, Mumbaw and the same has oeen tranasferred to this

Tr}bunal under Adm1n1strat1ve Tribunals Act, 1985 and has

been renumbered ag Transferred__Appiécation ‘No.508/87,
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The main prayer.in'this Patition is concerning émp?oyee$
Mrs.  Manju Lindayat, Mr. KD Jadhav, and ‘Mr.  Gokul
Prasad working in the cf%ice of the Controller of Stéres,
Centrai Railway, for being promoted to the ~grade . of
Office Superintendent Gr.I in the séa?e of Rs.700-900.
The Highv Court had issued a direction which readé as

under:

)

"The respondents are directed to promote (1
Manju B. Lindayat, {2} Mr. K I Jadhav, (3) Mr.
Gokul Prasad to the post of Office Superintendent

in the pay of Rs.700-900 if they are otherwise

not disquaiified, )

2} These promovxons will be subject to the result
of the pet7t10ﬂ

104, The matter was kept in sine die list for final
decision of the Hon’ble Supreme Court in J C MALIK's

casea. The issue to be decided in this T.A. concerns

seniority to the reserved community eamplovees on the

basis of their accelerated promotion on account of roster

%

point fpr the purpose of higher promotion to the general
cétegory post. The claim of the épp?icant is that ﬁhe
apbplicants are éntit?ed'to the Seniofity from the date of
their promot{on on  tThe ' basis of rbster for. furthef

promotion against general posts.

105, The respondents have brdught out that the reserved
communfty candidates were already work?ng'in the cadre of
Office Superintendent Gr.I according to tﬁe roster aﬁd
‘therefore the claim of the applicants is not maintainabie

against the reserved vacancies. The respondents have

A

n Y
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also Drought out in their reply at pa?ak4 that alithough
fhe threé pétjtfohers have been promoted aé directed by
the Hon'ble High Court in terms of ‘interim order there
are some senior $.0. empioyees viz., Appadurai Muthaya,
P g Ehinde who are. senior to the three persons who have‘

not.been promoted. L

106. The claim of the petitioners in this T.A. is based

- . 1
on the premise that the seniority should be granted
\imcording"to the promotion on the basis of roster and

this seniority should alsc count for further promotion

against the general category posts. The prayer s

~

" without merit in- view of the Hon’ble Supreme Court’s

judgmeﬂt in JANUJA’s case, the relevant portions of which

~ b

are qucted in paragraphs 21 to 25. in  this Judgment.,

(48]

ince it has been heid - in JANUJA's  judament that
accelerated « promotion wouid not give accelerated
X _

seniority, therefore the petitioners have no ciaim to the

promotion which theyv have sought in this T.A.

i
l

107, However, the respondent admihﬁstrapion has. brought
on record in para & that persons dunior to ‘the
petitioners even belonging to-the g.C. Comhunfty have
‘heen promoted. Therefore, there will be no auestion of
reverting the petitiorers at this stage. We " are
therefore,ﬂvcf the opinion that this'petition is without
any merit and is ifab]e to be dismissed. However, 1in

-~

view of the fact that the persons Jjunior to the

appiicants have already been promoted the applicants are
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b

1

_not  reguired to be reverted. Althcugh we are holding

ed

ants nead not

v

that this T:A. 1is without merit the appli

~

be reverted. The petitioner’s  seniority should be
adjusted against future vacancies Tu which they .would
have been entitled to according To their seniority 1n the

. i
lower grade.

Tr.A. No. 510G/87:

‘\. .
4
e

~

108. The applicants in this T.A., the All India SC/ST

Raiiway. Employees Associaticn, had filed a Writ Petition

No.274/86 1in the High Court of Judicature at Bombay,

Mumbai and the same has been transferred to this Tribunal
under Adm1niétra£1ve Tribunals Act, 1985 aﬂd‘ has been
renumbered as Transferred Application N0.510/87. The
High"Court ‘had passed 1ssued directions to promote twWo
appiicants to the Data Processing Superiﬁtendent"and
General Supervisbr vihe its order dated 12.3.19886. ' The
order reads as under:

,

“The Resnondents are directed to promote (1} Shri
K.G.Tekam, (2} Shri L.D. Parmar to the post of
Data . Processing Superintendent scale Rs.700-900

and General Supervisor scale Rs.5580-750G
respectively, if they are otherwise  not

disqualified.,
of the petition.”

§

108.  The issue invoived 1in this T.A. is arant of

seniority on the basis of accelerated promotich according.

“

2} These promotions will be subject to the resuit .

A

N Y
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the decision in thi

to the roster and this seniority should also count for
further promot{on, against the generail category posts.
Qut ‘of the two employees who were oromoted on the basis
of the direction of the Hdn’b?e Hiah Court., one Mr: LD
Parmar nas since retired on 31.7.80 and another Mr. K G
Tekaﬁ 18 due to retire iniJune 19597, As we have already

held the issue of seniority on accelerated promotion on

roster point for further promotion against the general

D

post stands finaliv settled by the Hon'ble Supreme

Court’s judament ‘in JANUJA’s case, {(the relevant portions

are quoted in various paragraphs in this Jjudament}.

Therefore on merit this T.A. does not survive. As for
as Parmar 1is concerned no order need be passed as the
directions of the High Court were app?fcable for him up
to his-retTrement. As for as Tekam is concerned, sihce
he is agcing té retire shortly he should be continued to
be 1in his gresent post and' the order_of the Hon'ble High
Court promoting him shouid be continued 1111 his
retirement - and he should not be reverted as a resuitv of

T.A, This promotion would not give

)]
7]

him right to seniority which should be adiusted against

future vacancy.

110. The T.A. 1is dismissed with above direction.

111. The applicants in this T.A., the A1l India SC/ST

- Railway Emplovees Association, had filed a Writ Petition.



No.288/86 1in

Mumbai and ﬁhe
under Aumlﬁ?wt ative Tribunals Act, 198¢
renumberéd as Transferred Aﬁpﬁjcation No.5311/87.  The
High Court had issued d.seut;o“g to preméte somse

applicants. vide 1its order dated 12.3.198% The order

[

"The Respondents are directed to promote ::/Shrv .
1y U S ahire, 2) M & Nikale 3} B B Pate] 4)

Patel, 53 N M Barot to the post of -Orflce
superintendent . Grade-~1I in the pay scale

Rs»730 300 and also directed to promote S/8hri 1)

3 v Savant 23 Mrs. C [ Balivant 3) Kishor Bick
Kundwar, 4) D K Waike 5) K W Wagh, 6) K V
Krishnan, 7) D G Kanwar to the post of Office
Superintendent Gr.II scale Rs.550-750 if they are
otherwise not disqualified and further if they
are in turn for such promotion by selection or
senjority. '

2) The Rexoondentq are d1rectod to reagularize the
promotions of §&/8hri 11 N G Dharade, 2} B. G
Gohel, 37 H S Ghika?kar3 4}y v N Bhandare as
OFfficer Superintendent Gr.I1 scale Rs.700-300 and
also reau?a ize the promotiOh of 8hri H § More to
the post of Office Superintendent Grade II scale

Rs . 550~-750 ~ if they are  otherwise not .
disguaiified. N ‘

. R
3) These promotions , and regUTarizafion of
services will be subject Lo the result of the
petiticn. The promotions orders are TO be issued
’wth.ﬂ two weeks. "

112.  Accordingly the  respondent administration had.
complied with the direction  of the High Court by
promoting all the persons whose names were stated in this

order.

113. The 1issue involved 1in this T.A. is arant of

seniority on the basis of accelerated promotion according



108,

to - the roster and this seniority sheuld also count for

further promotion against the gensral category posts.

The issue has finaliy been decided by the Hon'ble Supreme

5§

Court in  JANUJA'=s case. Therefore the petition has no

merit in terms of the verdict of the Hon’ble Supreme

Court.

114, Out of the 16 emplovees who were ordered .toc be
promoted by the Hiah Court.vide their interim order dated
12.3.98, eight nave either retired or expired. Employees

re £i11  working. The Respondent

3]

n

nos . 5 to 16
administration have taken a position 1in the written
statement that 1in view 'of the fact thét the SC/ST
emplovees ha?e been regular{zed and promoted nothing
further 1is reqguired to be done and therefore the T.A..
has become infructuous. We;'therefore, dispose of this
T.A. with tLhe direct%oQ that the.appiicawts who are
still in service need ﬁot;ﬁe reverted although there fs

no merit in the plea of the applicants in this T.A. A

on

for as the question of their seniority is concerned the

same may be decided in terms of the Hon’bie supreme Court

observations 1in JANUJA's case and our observations in

this Jjudgment, for the purpose of further ‘promotion.

With these directions the T.A. 1is disposed of.

Tr.A. Ho. 512/87;

115. The applicants in this T.A., the A1l India SC/8T

i

Raiiway Employees Association, had filed a Writ Petition



.N072038/86 in the High Court of Judicature at Bombay,
Mumba ang the same has been transferred to this Tribunai
undef Administrative Tribunals Act, 1385 and has been
renumbered as Transferred Application NO.B12/87. Tne
High Court had issued directions to promote some
applicants vide 1ts order dated 27,8,1986. - The order

FEadS as under:

"The Respondents are directed to promote §/Shri
1) Manohar Bansi Kulsange, 2) Waman Ganpat Sabale
and H R Khadtale to the post of Senior Commerciip
Inspector 1in  the grade Rs.700-900 if they are
otherwise not disgualified and on express
condition . that these promotions will be subject
to the result of this Petition. , ‘

2\ The Respondent

S V Bansode, (;3
{4) v D Vatkar,
(7

{1

re directed to promote S/Shri
S Saindane, (3} V € Thorat,
S Danane, (6) B D Patel,

a
J
5y T
B E L Gaikwad, (9) R S Ugale,
and

v {
L U 8clanki. (
i {11} vithal Bali Sonawane
in the Grade of 700-900 and S§/Shri S N
Padale,V VvV Salvi and U 8 Mesharan to the grade of
Rs.580-750, - if they are otherwise not
disqualified and further if they are in turn for
such promotion by selection on sorority. ‘The
said promotions are also expressly subject to the
result of this Petition. :

a
Rs

. (f)

‘

116. Accordingly the respondent administration had

complied 'with the direction of the High Court by
promoting. all the persons whose names were stated in its

order.

117. The issue 1involved 1in this T.A. is agrant of
seniority on the basis of accelerated promotion according
to the roster and this senjority should also count for

further promotion against the gensral category posts.



R

The issue has finally been decided by the Hon’'ble Supreme
Court in JANUJA’s case. Therefore the petition has no
merit 1n terms -of the verdict of the Hon’ble Supreme

Court..

t18. The Respondent administration have taken a position
in the written statement that in view of the fact that
the SC/ST emplovees have béen reguiarized and promoted

nothing further is required to be done and therefore the

\‘{T.A. has become infructuous. We, therefore, dispose of

this T.A. with the direction that the applicants who are-

ostild in service need not be reverted aithough there 1is

nc merit in the plea of the applicants in this T.A.. As

~for as the question of their seniority is concerned the

1

i

same may be decided in terms of the Hon'ble Supreme Court
~observations 1in  JANUJA’s case and our observations 1in

‘this judgment, for the purpose of further promotion.

‘With these directions the T.A. is disposed of.

Tr.A. No. 513/87:

A - —
| - ———— e = — v — — -

119, The abp1icants in this T.A., the A1l India S8C/ST
Railway Employees Assocfation,{had-f?Ted a Writ Petition
Mo, 275/86 in the High Court of ‘Judicature at Bombay,
‘ ‘

Mumbai and the same has been fransferred to this Tribunal

under Administrative Tribunals Act, 1985 and has been

L



i1z,
renumbered as Transferred Application No.513/87. The
High  Court had issued directions to promote some

applicants vide 1its order dated 12.3.192¢6. The order.

reads as under:

"The espondents are directed to promote 1) Shri
G v Maﬁavd 21 Shri D B Sable, 3y Shri D V
bUeoghare to the posts of Gffice Superintendent

T Offic
Grade-I in  the pay &cale Rs.700-300 1in  the
Personnel Branch forthwith, they are otherwise
ﬂot~disqua1i?ied.

21 Tuebe promotions w1;1 be subject to the resu?g'/
R

of the petition.

123, Accordingly the respondent administration had

complied with the direction of . the High Court vby

promoting all the persons whose names were stated in its

order.,
121. The issue. 1invoived 'in this T.A. is garant of
seniority on the basis of accelerated promotion according

to the roster and this seniority should also count for

further promotion against the generatl category posts.

s}

v

The issue has Tinally been decided by the Hon’ble Supreme
Court 1in JA%UJA case. Therefore the petition has no
merit in  terms of the‘verdict of the Hon’ble Supreme

Court.

122. The Respondent administration have taken a position

in the written statement that in view of the fact that.

the BC/ST empToyees'have been regularized and promoted

nothing further is required to be done and therefore the
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e

T.A. has become infructuous. we. therefore, dispose of

this T.A. with the direction that the applicants who are

still  in service need not be reverted although there is

-

no merit in the plea of the applicants in this T.A. As

same may be decided in terms of the Hon’'ble Supreme Court
obhservations in JANUJA's case and our observations in

this judament, for the purpose of further promotion.

o

With these directions the T.A. is disposed of.

Tr.A. No. B14/87:

123. The applicants in this T.A., the ATl India SC/ST

Railway Emplovees. Assbciation, had filed a Writ Petition
No. 2057/88 in the High Court of Judicature at Bombay,
Mumbai and the same has been transferred to this Tribunal

under Administrative Tribupals Act, 1985 and has been

renumbered as Transferred Application No.514/87. The
High Court had issued  directions to promote some

applicants vide 1its order dated 27.8.1886. The oarder

reads as under:

“The respondents are directed to promote S/8hri

iy V § Salve, (2} & W Unawans, (3} € S Sonavane,
{4) S S Sable, (5) Mevalal Vinod, (8) D K Kotia,
{7y D & Mailari and (8} A § Sonavane from the
present post of Assistant Chief Ticket Inspectors
grade Rs.550-750, to the post of <Chief Ticket
Inspectors, Grade rs.700-906C 1if - they are
otherwise not. disgualified and oh express
condition that these promotions will be subliect
to the result of this petition.”
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124, Accordingly the re

spondent administration had

compiied with the direction of the High <Court by

promoting all the persons whose names were stated in-its
B r
order.
’
125, The issue  involved in this T.A. is grant of

seniority on the basis of accelerated nromotion according

te  the roster and thi
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further promotion against the general category posts.
The issue has finally been decided by the Hon'ble Supreme
Court in JANUJA’s case. Therefore the petition has N

merit in terms of the verdict of the Hon’ble Supreme

Court.

126, Since all the applicants have retired the T.A.
becomes infructuous and no orders are required to be

passed in this T.A. and is disposed of as infructuous.

127. The appiicants in this T.A., the A1l India SC/ST
Railway Employees Association, had filed a Writ Petition
NO. '276/86 in the High Court of Judicature at Bombay,

Mumbai and the same has been transferred to this Tribunal

under Administrative. Tribunals Act, 1985 and has been
renumbered  as Transferred Application No.515/87. The
High Court had passed issued directions to promote some

applicants vide its order dated 11.3.1988. The order



seniority on the hasis

HE R

"Respondents are directed to promone the
candidates menticned at Serial No.8, 8 and 31 Lo
403 in exnhibit E to the Petition in the post of
Chief Ticket Inspéctor in the pay scale of
Re.700-300, if they are not otherwise
disgualified.  These promotions are subject to
result of petition.” :

125. Accordingly  the respondent administration had
compiied with the direction of the High Court by
promoting all the persons whose names were stated in its
order.,

9. The in this T.A. is grant of

issue involved

-

of accel

i

=

~rated promotion according

to the roster and this seniority should also count for

further pr@mctionl'against thé general category posts;
The 1issue has fina}iy.been decided by the Hon’ble Supréme
Court in  JANUJA’s case. Therefore the petition has no
merit in terms of the verdict of the Hon’ble Sﬁgréme
Court, |

120 «8ince 811 the applicants have retired the T.A.
becomes infructuous and no orders are required to be
Qassedvin this T.A. and is disposed of as infructuous.

T

Tr.A. No. B16/87:
'!
131, The applicants in this T.A.. the Al11 India SC/ST

rad filed a Writ Petition



.
N

NG . 481/86

as Transferred Appi

High Court had refused interim crders bef

was transferred to this Tribunal,

&2, The s

ssue invoived in thi

Tribunals Ac

in the High Court of Judicature

4+ -fg:’%'_

L,

1Cation

g T.A.

the same has been transferred to this Tribunai

5 and has been
NG.518/87 The
ore the matter

is grant of

seiniority on the basis of acceierated promotion according

further promotion asainst the general
Thie issue has finally been decided by

roster and this seniority should also count

categor

iy’

Yy posts.

the Hon’ble Supreme

re

Court in  JANUJA’s case. Therefore the petition has no
merit in terms of .the verdict of the Hon'bie Supreme
Court.,

133. As Tor as the guestion of seniority is concerned
the same may be decided in terms of the Hori’ble  Supreme
Court observations in JANUJA's case and our observations
in  this judament, for the purpose of further promotion. vl‘,
The T.A. s dismissed.

Tr.A. No. 5zg/87

134 This is a Writ Petition No. 618/86 filed before
the High Court of Judicature at Bombay and has been

transferred to this Tribunal under the Administrative



117,

Tribunais Act, 1985 and has been renumbered as
Transferred Application No. . 520/87. The High Court had

passed the following interim relief on 4.4.1986:-

"The promotions which may be made hereafter will
be strictly in accordance with the judament of
the Allahabad High Court in Civil Writ Petition
No.1809 of 1972 and if any such promotions have
heen made otherwise than in accordance with the
said judament of the Allahabad Hiagh Court, such
promotions shall be adjusted against the future
vacancies. '

“ The interim order is confined only to the
promotions of staff working 1in the Electric
Department of the Matunga Workshop of the Central

® \/ Railway, Bombay 400019,

"

Liberty to the parties to apply for variation
of ‘the above Interim Order if the Supreme Court
varies its interim order.”

136, This is a Writ petition filed by the general
category emplovee. The 1issue invoived in this

i

T.A.concerns . whether the reservation is to be based on
the application . of vroster as a running account or 18

required to be based on the basis of cadre. This issue

‘

has been finally decided by the Constitutional Bench ~OT
tﬁe Hon’bie Supreme Court im'éABHARWAL’s case. Since the
méiﬁ Drayek in this T.A. _ is that the respéndent
1
a@ministrétion be directed to foilow the Allehabad High
Court decision in J C MALIK's case and since that
decision has been finally upheld by the Hon’'ble Supreme
Cdurt, the relevant»portion of which is reproduced 1h
pa}a 9 of this judament, no specific order is required to
bel passed except that the respondent administration is

directed to follow the various observations made by us in

this judaement.

-




is that the respondent administration must follow 40
point roster reserved for SC and ST candidates for

promotion to the post of Examiner(Q.G.) in the Customs

Yy .

Department = of Bombay Customs, Collsctorate. The
anpticants hava hrought out that the respondent

administration 1is not Following the roster 1in their
department for the post of Examiner (0.G.}. The
applicants have made many representations but no reply

has been received.

.t{/.

. . : et
140, The respondent administration has brought out that

thera was .no reéervation for SC/8T in the cadre of
Examiners for promottee gquota prior to 1976 and hence
tﬁere was no question of reservation for SC/ST for the
DPC  held in C 1975 ang therefore, there was nq-‘duestion
of carry forward of resérved —-acancies of 19758, The
respondehts have further brought out the orders for
reservation fok SC/STV officials came into férce in

February,1976. Further, the respnondents have brought out

that' the DLPC held in 1882 was for adhoc promotion and-

that- there was no reservation for adhoc promotion during

that period.

141, The reservation orders for adhoc promotion came

-

inte force only w.e.f. 30.4.198% and therefore as the

P

twoe DPCs held  in July, 1882 and March, 1983 were for

adhoc promotions, there was no reservation for adhoc

promotion . for the above  referred two DPCs. The

‘respondent administration has further brought out that

®



- ay F

121,

{

when the DPC met in 19856 for regularisation of these .

adhoc promottees on. yearwise basis 1n terms of 0.M.
dated 24.42.1980, the 8C/ST officials who .were falling in
the consideration zone, were duly considered for regular

promotion in the cadre of Examiner and, accordinaly,

promonioh orders were issued.

“142.. The applicants have not rebutted these averments of

-

S

4 the basis of record available and the arguments of the

coénse?,_ we are of the opinion that the appiicants have
"not been able to bring out anyAcéSé forvinﬁerventiOn_ by
the Tribunal 1n  this OA. The -DAf’_ is, accordingly,
diémissed: . Thé respbndént'admihistratiOW is directéd to
follow the diréctidn‘ made in this judgement for the

purpose of reservation.

‘

DA NO.403/89:

143, ° The abpijcants in this QA. are, the A1T India
Scheduled Caste —and Scheduled Tribe 'Assocjétion_ of
éai?way Eﬁployees. The app}icants have SOughtﬁthe refief
in this OA. that the Notification dated 27.2.1989 for

the selection of Class-1I1 posts of ACS_ahd Notification

3}

dated 20.3.1389 for Class-II posts of APOs in .the Western
Raiiway should be QUashed{ The applicants have also

brayed that the respondents should be directed to prepare

the respondent administration in the written statement.



a seniority 1ist on the basis of actual date of promotion

20

in the scale of
belohginfvto genetral community or SC/8T and call them for

the said selection strictly according to the seniority so

N

- prepared irrespective of the fact whether the present

position 1is obtained by the person- belonged to 8C/8T

either by way of reservation or otherwise.  The

applicants have also prayved that the respondents to allow

the eligiblie persons belonged tc SC/ST to compete for the

general posts also for the said selection of . Assistant

Commerical Superintendent/Assistant Personnel Officer on

the basis of the seniority sc prepared. The applicants

have also sought the interim order which has been denied

by the Tribunal vide their order dated 15.6.1989 while

admitting -the OA. The main issue involved in this 0A.

has been brought out by the applicants in Para 4.7 of -

this OA. .wherein at page 7 they have stated as under ;-

“The appliicants furthek state and submit that it

is immaterial for the purpose of calling the

employees belongina to  Scheduled Caste and
s Scheduled Tribe for the said selaction whether
' the present posts which they are gccupying is by
way of reservation, merit. or otherwise, because
date of promction to the scaie of Rs.700-900 is a
criterian for fixing seniority on the basis of
which an empicyee becomes entitied to be called
for Class-I1 selection. Seniority in the lower
grade has nothing to do with the eiigibility of a
candidate to be called for .the selection of
Assistant Commercial Superintendent/Assistant
Parsonnel Officer.” ' :

¢

.

i44. - The respondent administration in their repiy ' has

brought out that the  respondent administration . 1is

8.700-900 for all the persons whether




[
1

foliowihg the interim orderih some oiher OAs. __dated
24.4.1987 ({which has been reproduced in Para 2 of this

judgement). The respondsnt administration has also

brought out the Tribunal’s interim order dated 17.11.1987

which reads as under :-

“it  appears that the interim order of this
Tribunal passed on 2 1987 ‘is Lo govern all the
promoticns - and is not restricted to the
applicants 1in the case 1in which that order has
been passed. Hence, an ex-parte interim order is
passed restraining the respondents from making
promotion of Scheduled. Caste and Scheduled Tribe
candidates in excess o¢of 15% and 7-1/2% posts
aspectively.” : '

o
se

The respondents have also brought out further in Para 4

at page

e,

2 of the written statement at bottom as under -

.

“It is stated that almost - ail Scheduied
Caste/Scheduled Tribe candidates presentiy
working in Higher - rade categories eiigiblie to be
congidered for seleciion to Group’B’/Class II
posts of Asstt.Commercial Supdt. and
Asstt.Personnel Officer were promoted, out - of
turn, adainst reserved vacancies on the basis of
Roster Points. The seniority obtained by them 1in
the higher grades was not on basis of their’
over-all merits or on original seniority but was

onthe basis of reservation aloneg.”

The respondent admiﬂis‘ ation has a?ao brought out at

page . 5

of the written statement that :-

"In regard to  the ‘salection to the post of
Agsti.Personnel Officer, it is stated that ail
those candidates, who applied for the  said
selection " and  fulfilled the conditions of
reauiring & yvears non-fortitous services in scale
5.1400-230G{(R8) and above were called for the
said 'selection, and not at 2 times the number of

vacancies. However, for selec E]Oﬂ to the said
pgst§ viz Asstt,Personﬂei Cfficer, vacancies

ule Caste and Schedu?e Tribe were
Ut at . 15% and 7-1/2% of posts
y in order to follow the direction

foir - Sched
worked 'S
respectivel



cnntaﬁned in item 1 of the inter
24.4.1887 of this Hon'ble Trib
agove." L

145, The respondent administration has also brought out

that  dn terms of interim orders of this Tribunal dated

[

4.4.1987 and 17.%11.1987 the quebt%@ﬂ of. violation of

princt pi s of Inter-sa \eh:OF:TV does not arwae as- the

o

eniority dained by - Schedule Caste/Schedule_ Tribe .
employees on jumping promotions against reserved post is

not a seniority as such in its real sense.

146, After peruging the recora ‘and hearing thg, counhsel.
it is =seen that the issue 1hvoived in this OA,. is

whether  the accelerated promotion on the reserved posts

©owould - give accelerated seniority toe the reserved

)

community cand{dates. This fssue is finally settled by
the Hon'ble Subreme Qéurt in JANUJA’s as held by'ué ©in
paraslis, 1§ and 20 of this Jjudgement. Since the finding
is that- the aéce]erated promé£1bn does not g{ve;
acoe)erated'véeniarity, the 0A. does not survive, ,The

QA. is, therfore, dismissed. ) : .

OA.NG.425/89:

et - - — -

‘147. This OA. has been filed by A11 India SC/ST Railway

'Empioyees Association on behalf of Signal and
‘Tv? ommunlﬂat!on empiovees of Central Government.. Shri

k M.Uke s the Secretary who is working as Assistant




Signal and  Telecomminication Enginser Railway
Electrification Proiect 1in Railwavs. 1In this CA.  the

applicants have challenged the selection initiated by the

letter dated 192.5.198% which is placed at Annexure’A’ and

+

L
La

reated as iliegal.

-

have prayed that the said letter be

The - applicants have alsc praved that 1t be declared that

&

{

all the affected 23 SC/ST emplovees whose names arne given

in Annexure-'C’ are eligibl

1t

to appear for the class I1I

sélection initiated by letter dated 19.5.1989,.

‘

148, The applicants were permitted to appear 1in the
selection test by wav of interim order of the Tribunal

dated 13.6.1989. The interim orders passed read as

under: -

"{i)  Respondents shall ~allow -the  persons
mentioned in Annexure-{ at page 27 of the
appiication to appear for the suppliementary test

which is to-be held on 22Z2nd and 23rd June, 1989,

fifl The aﬁnearance offtheSe_Qersoné for ‘the
supplementary vtest‘wiii he subjeét to the final
outcome of this case.\ Respeondents shail not
'décfare_ the . result oF theée 23 . persons untit
further ordgrs]"

Later on the interim order was modified by the Tribunai’s.

‘order dated 25.1%.1990 and it was directed that the



Tribunal’s interim order dated 13.5.1589. However, it
was further orderad that the resuits of the viva-vocs
test should not he declared. It is seen that out of 23

candidates who were permitted to appear in the written

e

test, only 14 appeared for the written test. Qut of 14

whe undertook the written test, only 5 have passed the
written  test. The result of the 3 emplovess who have
appeared for the viva voce test has not been deciared as

directed by the Tribunal in their fntcrim order.

143.  The issue invoived in . this QA. céncerns thé.érant
of seniority to the reserved community oandidatés\on the
basis of promotion anording'to\the roster point for the
purpose of ?urther'promotion against general bosts. The.
applicants’ CYaim’is tﬁat the date of brbmotion_accordihg-
to' the reservation wou?d'enﬁaﬁ?lsenioriiy from the date'
of promotion even for the-purpoée of pr@mdtibn in further
érade ééainst‘ generaiv posts, *The. raspondents have
brought out 1in the written stateﬁeht at page 62le thé

OA. 'that the 23 SC/ST Candjdatee(shoWn in Annekure—fc’
to the OA. ' were earlier promdted by virtue . of
reservation and not by merit and therefore the counsel
for the'respomdehts hae. araued that.the appiicants cannbt
be Qranted seniority on the bhasis of-date o% promotion on
reservation point for further prométioﬁ against genera?
" posts in terms of the Hon’ble Sunreme Court’#jdeciéibn'in

JANUJA s case,



150. The counsel for +the appliicant hasé raised the

~guestion of prospective abpiicability of SABHARWAL and

VIRPAL SINGH’ CHAQHAN’S judgemeni. Thevcounsel for the
appiiéant has argued that in view of the Hon’ble Supreme
Court’s directions thét Virpal SINGH CHAUHAN’sljudgemenp
would appTy prospective?y from the déte of SABHARW#L’é'
judgement, the éctionvcf trie respbndent administratioq

before that . date, i.e. 10.2.1995 is required to be

governed by the rules then prevailing and therefore = the

respondent administfatioh’s' action in this OA. of not
granting senior%t& té tﬁé éppiicants on the basis of date
of ﬁrohotfon against the reserved guota for the burpose
of promotion ‘tq the-h{ghef grade against ﬁthe genéra1
posts is required to be seﬁ_éSide: wé have .disCussed
thié ~aspect jh #ara 12 of this judgehentr We aré'of the
opjﬁion that the éct1on_of the reSpondent admihiétréiibn
whicg' ié in Qonfcrmiﬁy with the decision .Cf Hon’ble
Supreme Céurt fn JANUJA s case canhgt be_questioned ‘on
the gkouna.vthat' vifga? SINGHTCHAUHAN Hand_ SABHARWAL s
jﬁdgement have prospeétivé app?iqabiiity ahd would not
covéf ,ﬁhe_action of  the fespondent administration which

i

[44]

before that date, i.e. 10.2.1995. We are of the

‘opinion that the action of the respondent administration

is according  to the ratic of JANUJA’S judgemeﬁt. The

'

administration cannot be asked to review the judgement

ahd act according to those ruies which have been found

',against’ the provisions of JANUJA's  judgement. The

“situation would be different if the action of respondent

administration has already been taken in terms of the

-



o

rules then prevai?ﬁno before 10.2.193%% and those actions

are cha]?enued on the around that these'are_against the . .

nrovqs:nn: of JANUJA’s Judgemént, In such cases, perhaps
the case would have made out that “the action of
resp0hdent adm1ﬂ1s‘facxon should not. be guashed as it js

before The date of 5ABHARWA4 and VIRPAL SINGHF CHAUHAN’S

case, f.e, February 10,1995. It is alsc to be» noted

that there 1is no prospective appiicabiiityfenvisaged in-

JANUJA s  case by the HOﬁ’bTe Supreme Court. Pons1der1ng
all vﬁhese aspéctsu we have come to the conciusion 'that
thie action of the IﬂaDOﬂdﬁﬂT administration which have
beenlfouhd to be in Fonrormaty wwth the rat1o of JANUJA’ s
Jjudgement cannot be assaitled on the qround that they were
prior  to 10.2.1995, the date of prohounCeMéht' of

SABHARWAL’Sijudgemeht.

151.  We. have already held in paras 18 to 24 that the

question of grant of seniority to the reserved community

candidates, . who have been promoted on - the basis of

reservation, has to be worked out in terms of Hon’ble

Supreme Court decision 1in JANUJA' s case. In view of the
positibn of law as brouanf out 7n JANUJA s case ahd our
observatvcn in para 18 to 44 , We are of the oplnion that
this Oa. has no merit and is therefore liable to be
dismissed. Accordingly, we dismiss itt The interim
order granted in this OA. would stand vacated,

<128/-
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2 The applicants in this 0.A. are A1l India - SC/ST

Railway Emplovees Association, Central Railway, Bhusawal,

and G R Thakur, Chief SOOKing Supervisor, Central
Raiiway, Jaigaon. The app?i@anté have.chaiienged in this
O.A, that 25 SC?ST candidaﬁes have not been called .for
ée]ect}ob .o the grade Rs.2000-3200 from the list
pﬁb?ished vide Jetter datéd 13.1.89 in the grade of
Rs.iGDD-E@BG, The respondeqts have brcught out 1h their
Qritten reply that the selection was called videv
notification‘ dated 3.6.8%  for 23 vacancies. The .
‘Fespondehts have fufther brought out tﬁat in the cadre of
Commercial CTerk/Inspéctor iﬁ the grade of Rs.2000~3200
there are 44 posts and out Of{EhiS 12 empiovees bé?ong t.o
SC catagory ;and 6 persons be?onéihg te SC category are
aiready workina in the érade. According tTo The
reservation of 15% and 7-1/2% there should be 7-80 and 3
&€T candidates. Thus the.number of 8C/ST candidates in

the grade 2000-3200 were 1in excess of reservition

Y

provided according to the rules. As there was no further
post ‘to be filled in from amongst the $C/8T Candfdates
ahd a?so.as ail the 25 applicants had securéd accelerated
pfomot?ons in the lower grade of Rs,1600-2660 on the
basis of reservation they we?e not considered eligible

ioh as notified on 3.6.1989., The réspondent

ct

for selec
administration has further brought out that only one Shri

S.P. Borsia who belongs to SC community had not secured



~promotion in the jower grade on the basis of reservation
and herice he was considered as eligible in terms of the

Railway Board order dated 19.4.198%.

0.

153. After hearing the learned counsel for both - the

parties and perusing the record we ars of the opinion

1)

{

that the issue involved in this case 1is whether the

-t

promotion granted against reservation would alsc enabia

the SC/ST candidates to claim seniority from the date of

their promotion for Ffurther prometions  against the

general candidates. This issue is no more resintegra in
view of the Judgement of the Hon’ble Supreme Court in
JANUJA's  case. Nothing survives in this 0.A. and hehce

the O.A. is without merit and is dismissed.

154, The applicants iﬁ this O0.A. have challenged the
_se]ectéoﬂ' on the garound that the reduisite number of
SC/éT candidates have not been called. ‘The respondent
administration has brought out in their reply that the
se}eutién was cé]?ed for id.vacanaies in Group B posts of
which 37 were for general, 5 for SC and 2 for 8T. = The
number of raserved pbsté has been determined 'by the

administration in ‘terms of Railway Board order dated

18.4.1928, The letter dated 19.4.1988 was issued by the
Ministry of Railwavs, Railway Board giving clarification



'

in the face of the Jjudament given by the Central
Administrative Tribunai, Bombay, for determining the
quota as per 40 point .roster in face of spacgific orders

¢Tg should be

~
4

that the percentage of reservation for &

!

applied to the number of posts in the cadre and not in

1]

vacancies. The Railway Board letter further mention
that 1in the 1light of the ijudgments of Allahabad High
Court and CAT, Bombay certain clarifications are issued.

" ,)The relevant portion of clarification (a) atate that

Reservation for $C/STs should be nrovided te the extent

0

there is a shortfall in the cadre for SC/STs subject to
the condition that the reserved post should not exceed

50% of the posts being filling up by the selection,.

L#3 ]
o1
B

There 1is no rebuttal to this averment of the

Raiiways from the applicants by way of a rejoinder in

-

this case. Therefore, the action of. the respondent
U]'administration in following the reservation on the basis
of the posts cannot be assailed. As has already been
pointed but by us in this judgméni, the issue has been
finally settled by the Hon’'ble Supreme Court by 1ts
deéision in J © MALIK’s case. In view of the final
verdict of the Hon’'ble Supreme Court in JANUJA’s case
which 1is based on SABHARWAL{Sjjudgment of the Hon’bie

Supreme Court, we gee no reason to interfere with tThe

mn

on in this case. The

action of the railway administrat

3.A. is therefore dismissed.
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56. The applicants 1n this T.A. are the A1l India

3}

SC/ST Railway FEmployees Association of the Central

i
[7}]

Railway. The igsue involved in this T.A. concerning

the question whether reservation should be based on

VYACANCY 0oF cadre. The applicants praved that the
reservation should be applied on the 40 point roster on

the wvacancy. Since ﬁhia issue has been finally settled
by the Hon’'ble Suﬁreme Court in J C MALIK’s case web are
not going ﬁntq details of this case and on this poini
there is no merit {n thisa T.A. One.anbtﬁer point raised

in this T.A. 1is on the gquestion of promotion of reserved

93]

rneral po

[E9]
D

3 i ts.

community = candidates against  the
Petiticners have submitted that emplovees of reserved

community candidates who get promotion o

1 the basis of
reservation should be granted senicrity from the date of

promotion and should be promoted against general posts in

o

higher grade on the basis of this seniority. As has been
already pointed out in this judament, this issue has also
been settled by the decision of the Hon’'ble Supréeme Court

in  JANUJA’s case wherein it has been held that the

reserved community candidates would nct get accelerated

Y

seniority as a result of accelerated promofion. No other

A

point has been araued in this T.A. and therefore we do
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not see any merit in this T.A. and accordingly it 1is

1

1

\i

case approached the High Court

W

i67. Petitioners. in thi

h

a L

of Judicature at Bombay by filing writ pstition No.360/85
which has been transferred to this Tribunal under the
Administrative . Tribunals Act, 1985 and has  been

renumbered as Transferred Application No.33/81. The High

Court had passed an interim order which reads as under:

“The promoticons which may be made hereafter wii

be strictly in accordance with the judgement o

: the Allahabad High Court in Civil Writ Petiftion

; No.1809 of 1972 and if any such promotions hav

heen made otherwise than in accordance with the

sajid judgment of the Aliahabad High Court, siuch

promotions. shall be adiusted against the future
vacancies.” -

s T

3]

+

358. This is a Writ petiiidh filed by the .generai
category emplovee of ’Govérﬁment of India. The. issge
invelved in this T.A.concerns whether the reservation is
0o be .based Qn;the app?icatiom;éf roster as a running

account or 1s required to be based on the basis of cadre.

~This issue has been finally decided by the Constitutional

Bénch of the Hon’ble Supreme‘COUrt in SABHARWAL’sS case.
Since the main praver ?ﬁ L this  T.A. is that the
respondent. administration be directed tc foliiow the
Aﬁ?ahabad High Court decision in 4 ¢ MALIK’s case and

since that decision has been fTinaily wupheld by the



Hon'ble Supreme Court, the relevant portion of which 1is

reproduced in para 9 of this Judament, no

pecific order

o

is reguired to be passed except that the respondent.

administration ia directed to follow the various

obhser vatwnns -made by us in this judgement. The Q.A. is’

disposad of with thess directions.

159, Fetitioners in this cése.app?oached the Higﬁ Court
of Judicature at Bombay by filing writ petition No.814/85
whicn has heen transferred to this Tribunal under - the
Administrative Tribunals Act, 1385 -aﬁd has been
renumbered as Transferred ﬁ@p?ication Ne.34/91. The High

Court had passed an interim order which reads as under:

ne prometions which may be made hereafter wili
e strictly in accordance with the Jjudgement of
he Allahabad High Court in Civii Writ Petition
Nu.1809 of 1972 and if any such promotions: have
been made otherwise than in accordance with the
said. judgment of the Allahabad High Court, such
promotions schall oe adjusted against the future
vacancies,” -

;,‘1‘ oy

160. This 1is a Writ Petiton filed by the general
category émp}oyee of Government of India. Thé issue
invoived in this T.A.concerns whether the reservation is
to  be based'on the application of roster as a running
account or is reguired to be based on the basis of cadre.

This issue has been Tinally decided by the Constitutional

—————
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Bench of the Hon'ble Suprame Court in SABHARWAL’s case.

~-

Since the méih praver - in this T.A. 1is that the
reépondeﬂt admini;tration be directed to foliow the
Aijahabad .High Court decisioh in J C MALIK’S case and
since that decfsiOﬂ' has been finally upheld by the'
Hoﬁ’b1e Suprehe Court, the rele?ant portion of which 1is
.reéroduced in para 9 of this jddgMent, no speciftic order

is required to be passed except tithat the respondent

cadministration, is directed  to follow the various

;)ODServations made by us in this judgement.

161, The app?icaﬂts in this OA. are workihg as

Assistant Personnel Officers Group B’ post of Western

Rai?wav._ The appiicants belong to the non-reserved
{general) category. In this GA. the appiicants have

‘. .. sought the following reliefs :-

- "{a} This Hon’ble Tribunal will be pleased to
| oirder and direct the Respondents not to give
promotion to the SC/ST employees to the post of
Senior Scale Personnel Officers scale 3000-4000
{RPS}, over and above 15% and 7-1/2% respectively
fixed for them in accordance with the J.C.Malik’'s
case. . (b} The Respondents may be directed to
consider and promote the appiicants to the post
of Senior Personnel Officers who are eligible for
the said promotion with ali consequential

benefits.”

182. The applicants have also sought an interim relief

in this GA. The Tribunal passed an interim order dated



271.5.1983 wherein 1t was directed to see ‘that the
promotions, if any, of the SC/ST candidates to be made

hercafter to the posts of 8r.Scale Personnel OFffi

O

o
s

~5

shall be strictiy in accordance with the judgement of the

Allahabad High Court in J.C.Malik’s case. It was further
clarified that those §C/ST candidates who have been
promoted on the basis of their overall merit and or

seniority and not on the basis of reservation aléne may

be considered for promotion Lo the higher cadre if they

b 1}

ai"e

]

-

reservation quota fixed for SC/S5T can

I

idates has aiready

been achieved.

163, The interim order was further elaborated vide the
Tribunal’s order dated 5.10.19%3, the relevant portion
from which has been quoted in Para 5 of this Jjudgement.

The orders dated 5.10.19%3 came fqr further consideration

before the Tribhunal through M.P./R.P. and various QOAs.

The Tribunal by their order dated 11.10.19%4 dismissed
all the M.Ps./R.Ps.

164, The 1issues involved in this OA. are concerning
percentaae of reservation. First issue in this OA.

concerns percentage of reservation which stands finally
settied in J.C.MALIK's case which is reproduced in Para 9
of this iudgement. ATl the counsels for the applicants

a

o

well as for the respondents and interveners have

submitted that there cannot be any controversy on the

ound otherwise suitabie for promeotion even if the

/7
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question of percentage of reservation az the issue is
Ffinaliy decided by the Hon'ble Sunreme Court in
SABHARWAL s ~case and J.C.MALIK’s case. The respondent

-~ 1
i

administration has also confirmed that they are foliowing

u

the percentage 1in reservation on the basis of cadre ana
posts and not on vacancies in the cadre while filiing in
the posts. Therefore no further orders are reguired to
be passed on this particular prayer of the O.A. axcept
that our directions and cbservations in ﬁhis judgment

should be Tollowed.

165, As far as the guestion of promotion tc the post of .

Senior Perscnnel Officers in the case of applicants s

concerned, the same involves the question of seniority,

The question of seniority 1involved herein has heen

brought out 1in Para 5.3 & 5.4 of OA. Applicants have

submitted that the reserved community candidates who are

working in the feeder cadre to the senior scale have come

Lo those poats by virtue of reservation and since thé
percentage of reservation in the promotional grade s
already more than prescribed, fhese reserved community
pandidates‘ cannet be considered eligible for further
promotion. In short, the question involived herein g if
the promotion availed by the reserved community
cahdidates on the basis of reservation.wou?d entitie them
for dgrant of senicrity a?éo forlthe purpose of further
promotion when they compete for genera? posts, Thé
respondent administration havé brought out 1in their

written statement filed by G.5.Tuteja, Dy.Chief Personnej



Oofficer (Gaz.) Western Failway dated 1.7.19%3 wherein 1in

Fara & the respondent administration has submitted as

.
"The promotions wers made under the ruies and
promotions granted to the 3C/8T are in accordance
to the law of the land and it is pertinent Lo
‘point .out here that other empliovees belonging to
8C/8T whoe would get the promotion are from tThe
Genaral seniority list on the basis of entry inte
the cradc Therefore the apprehensicon o the
hdents are giving promotions
ovees in excess of the fixed aucta
a erefore denied.

tand of the respondent administration at

N

168, Thus the

[43]

the time when the writien statement was filed has that
the emplovees belonging to SC/ST would get the seniority
on the basis of entry into the. grade on the basis of

promotion aranted to the SC/ST in accordance: with the

—~

aw. ' This stand, however, has been changed by the

espondent administration in their latest affidavit which
i 2.1996

o

has been filed by &mt.Sunita vedantam on 3.1
wherein the administration has submitted in Para Z as

under -

* 1 further say that.as regard the promoticn of
SC/8T  candidates as per Roster Point. As far as
assigning thnem seniority, to such Dromotevd, the
Respondents are Governed by the Raiiway Board’s
tetter No.E/SCT o&/dhi}/1u Dt. 19.1.72 and the
interpretation/diract 90n~ given under the various
judagements of the Hon’blie Supreme Court on - this

aspeact. I may furthier state that so far as
Wwestern Railway 1is concerned, the seniority of
SC/3T candidates promoted against reserved
vacancies. has been/is being regulated as per
panel peosition and not as per Roster Point. In
this context I aliso crave leave to refer to and
ely wupon, inter alia, para 306 of the Indian
Ra1away Establishment Manual (Annexure-Fi.”

<~

Fa



Shri Wailia, co

Thus, the pcsition which has been taken by the respondent
administration in this affidavit is that the seniority to
the reserved community candidates 138 according to  the

panel position in terms of Tetter datedg 189.1.1872.

i67. - Although tYhere 18 a difference hatween the two
stands taken by the respondent administ#ation$ Mr.Sethna,
Counsel for the respondent administration submits that
the correct position is reflected in the affidavit which

is now Tfiled. The counsel has tried to explain. the

{

differenge by stating that due to effect -of various
judgements of the Tribunal and the Courts the position

seems to have changed. 1In any case, we are not making an

issue out of Lhe differance in two affidavits, and accept

D

the version of the counsel for respondents: that the

s

seniority in the Western faiiway is being given according

to the panel pesition and not as per date of promotion.

168, The issue of grant of seniority to reserved

[£3]

community amplovees for further promotion when they
compete Tor general posts has been Tinally setiled by the

Hon’'bile Supreme Court in JANUJA's case which has been

RN

guota in this Jjudgement. In Para 15 to 9 of this
Judgement we have come to the conclusion that Railway
BoAard’s Jetter dated 19.1.1972 does not corractiy
re?lects the ratio laid down by the Hon’bie Supreme Court
in ' JANUJA's case. Inc%denté??y, it was pointed out by

nsel for the apniicant that the Railway

-

1]
Beard’s letter stands canceliled by the Railway Board by
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their further communication. However, we are not dealing

with the validity of the jettar gated 19.1.1872 in this
CA but the essentiaj aspect of the Jettser which is

ingependently brought cut by the respondents. In Western

Raiiway seniority of 5C/ST emplovees opromoted against
reserved category is being granted as per panel position

and not as per date of promotion on roster point. This

(ERw |

position, as we have pointed out, e not in conformity

with the judgement of the Hon’'ble Supreme Court in

JANUJA s case.

189, The respondent - administration is, therefoﬁe,
directed to follow the dirsctions which we have ’a?reédy
.made ‘in Para 21 to 36 in  this jlucgement whereoy
respondent administratiOﬂv is reguired to work out the
setniiority of reserved category candidates for promotiohn

arade, excluding the factor of

Lo general poste in higher
extra weilghtage of earlier promotion te a reserved

community candidate because of reservation alone.

170, The seniority of the appiicants should be worked
out  vis-a-vis resgerved community candidates on the basis
of our directions and the promotion of the applicants

ity. In this

- -

should be made on the basis of this senio
cennection, the respondent administration has aireaQy
brought out that the Applicants No. 7,2' and 2 havs
already been promoted. Applicant No. 4 has a?so. heen
promcéted but he has refused promoftion. Applicant No. 7

has aisc been promoted. Applicant No. 5 has since

e~
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retired vfrom S@rvio&= Thé question, therefore, remains
to be decided in the case of App?%bént No. 6. His case
fér promotion should be considered against the next
vacancy in terms of our directions. It 18  further
cbserved that the reserved community candidates who have
been croﬁoted on the basis of seniority whicﬁ was beihg
gfanted previougly shall not bé revertad. However, their
geniority shall bé adiusted aécording to the directions
wh%ch we have made in this\judgemént for the purpnose o

further promotions. The OA. . 1is disposed of with the

above directions.

f?f= The app1gcants in thisiQA. are working 1in the
Commercia} department of Bohbay Djvisignk They belong to
the non-reserved community. Therissue raised jn this QA.
is eimilar Lo the issue raised in OA.No.484/93 and the -
directions éiven there would square?y govern this GCA.
The‘ pragent ‘positigﬂ' has &een brought out by the
resbondenté in thejr affidavit 'dated 3.12.1996 submitted
by ‘M.A.Bchra, Divisiona)l _ Pe;sonﬁe1 Officer, Western

~

Railway, Mumbai Central. According to this atffidavit,

all . the applicants have since been promoted. As far as
the aquesticn of seniority is concerned, the seniority

would be determined in terms of our directions concerning

o

seniority in this judgement and specific direction



thegse directions.

'

i72. The applicants are

in the Western Railway.

community. In this OA.

which reads as under .-

‘

Fi
sase.

O

(b1 The Respondeﬁts
and promote the appi:
Superintendent Pay bcaie
ara eligible for
consequential benefits.’

v

17

O\

oF
g}

noth the applican

Applicant No.. | H.B.Samant has been promoted

the agrade of Rs.Z2375-3
grade fram 1=3.199:

L
£
.
W
0

has been promoted to the arade

ke
8]
[l
w
48]

They belong to the non-

theyvy have sought

Tribunal will be
Respondents
employees to the

“{ay This Hon'ple

. order and direct
promotion to the SC/8T
station Superintendent
fPPS%, over and above

ved for them in accordance with

directed 0

. 2375-3500

the %aiy promotion

Thie respondent admgn1hfrat
in this case have been

3500 rayed bv the

b}

and

g4 on superannuation. Appiicant

of with

Station Superintendents working

reserved

the relief

consiger

of Station

{RPS,who

with ali

has brought out that
nromoted to’

applicants.

in  that
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i74. Since the relief is not <claimed against any

apecific order of the respondents, this CA. 18 disposed

aur various observations and directions in

of in terms of

this judaement and the directions 1ssued in CALND.484/93.

s
-4
(93]

The applicants in this CA. are the Ministerial

staff 1in the Stores Department. Western Railway and they

belong to the unreserved community. In this OA. the -
aprlicants have prayed the fuli wing relijaefs 1~

“{a} This Hon’ble Trxbun41 will be pleasea Lo

order and dirgect the raspondents not to  giv

promotion to the SC/ST employees to the post o

Ministerial Staff over and above 15% and 7-1/2

respectively ixed for them in accordance wit
f the J.C.MALIK’s cas

ca

mn ~h

ity The respondents may be directed to

consider

and promote the applicants to the posts of Chief
Clerks/C.8. 7I. Scale Rs.1600-2600 (RPS), who

< are eligihle for tihe said promofion with all

consequential benefits.

icy The impugned order may be guashed and set
aside 1in o far as the promotion of SC/ST
K 4 A

empicoyees from Sr. No,b.:,s,a and 10 1.e. R-
R-2 are concerned.

thege are the same reliefs as has been claimed Dby . the
applicants in OA.NG,.484/92 and are of general nature, our
ditections and observations 1n OA.NO.484/93 and other

directicns in this judgement wﬂu} govern the outcome of

-
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this A, ds  far as relief (¢ is concerned., the

appiicants have claimed for quashing the promotion order

!
promoted on the basis of raservation and have been
granted seniority on the basig of raservaticon. 8Since tha

promotion of respondents R-4 te R-9 have been made on the

%)

basis of the seniocrity which thev have achieved as a

resuit of promotion against  the roster point, the.

promotion is not according to the law as laid down by
in SABHARWAL and  JANUJA’s  cass.

rt
However, 1%t has bpeen specificaliy directed by the Hon’bis

‘

Supreme Court in the -interim orders 1n J.C.MALIK’s case
that if any promotions are madse which are - not in

accordance with the directions of the Hon’bie Supreme

Court, same should be adjusted in fuiure vacancies. It

4]
Yy
{f
O
i3]
D
0]
=
ot
o
o
oY
i3]
T
gl
T
;‘»
pu
=
=3
I
]
L)
oy
o
[t o}
O]
=3
(¥
-5
i
|
0
3]
o
[0
——f
——r
@
]
(&)
S
o

prospectively and in view of this, we are of the opihieh

that the prayer of the appiicants seeking reversion of

P

respondents R- e BE-2 cannct be granted and s,

thierefore, rejected.

177 . As

.

the ame will be governed in terms of the judgement of

3]

Hon’ble Supreme Court in  JANUJA’s case and various

observations and directions made by us in this judaesment.

far as the question of seniority is concerned.
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DA No, 598/93
178, Therse are five applicants in this case. who are

working 1ﬁ the Commercial Deéaﬁtmeni of the Western
Railway as Chief Booking Supervisor, Chief Booking Clerk,
éhief Reservation Inspector, Chief Lugcage 3Jupervisor and
Chief Parcel Supervisor. The reliefe claimed in this OA
are concerning the Raiiwayv Boardg Tetter dated TS.E,SL Dy
which the administration has granted seniority to the

on the basis of date of

4]

reserved community candidate
their promotion against the raegserved quota. The

applicant’s main praver is that the instructons/ordars of

fu
=¥
4]
-0
Al

ailway Board dated 18.6.1392 togdgether with the

orders/instructions set ouht in Annexura-1 thereto, be
deciared unconstitutional, bad in law and contrary to the
orders so far passed by the honourable Supreme Court in

J.C. Malik' ase, the interim orders passed by this

4]
O
4]

]
4

Bench and the orders passed by the fuil Bench of the CA

Qayderabadb and therfore the said Iinsturctions/orders

“§y
Q-

cannot be acted upon  for thie purpose  of ranting
promoticns to SC/8T empleoyees. The other raliefs are
consequential to the above relief.

173, The 1issue came up for consideration before the

Tribunal and an interim order was passed by the Tribunal

t

C

on  5.10.83 by which the letter dated 16.6.92 which is

under challenge in this G.A. was staved. The relevant



reserved community candidates for oromotion against
unreservaed dageneral catsegory post ig liable to be guashed

and is accordingly guashed.

this C.A. with the direction as contained in para 24 of

this Judgement. It is however, made clear that if any

=~

cromotions have already been made as a result o
tiie

by

application of circular dated 16.6.92 the same will bDe

i

protected and the empicyess who arse thus promoted shouid

be adjusted against future vacancies to which they would

he entitled in hems of

¥y
.

ANULA g judament of the Hon’'bie

Supreame  Court. In this connection our cbservations 1in

o

para 35 of this judgement

The O.A. 1is disposed of with the above direction.

n s v o e e i L T

P87, The applicants in this GA. are Ministerial staff

in the Western Raiiway. They belong to the unreserved

120, In view of our finding on this issue we dispose of

re reievant wherein we have

aid down guideline for determination of the seniority.’
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community. in this O4. thev have sought the following

reliefs -

This Hon’'ble Tribunal will b
der and direct the respondents n
motiﬁn to the SC/57 empiovess t
sterial . 5taff over and above 15% and 7-1/2%
aftxvedy’ fixed for them in accordance with
.C.MALIK s case..

[9Y]

o U’J '.ZS O Q
o~
'—- (

{b) The Respondents may be directed to consider
and promote the appiicants to the post of
Ministerial Staff in the cffice who are eligible
for the said promotion with all consequential
benefits.” ’ :

182, Since these reliefs are similar to the relijefs

praved by the appiicants in DA.NC.484/93, our directions

in OA.NO. 484/393 and various directions and observations
made by us in the judgement would govern this OA. . The

0. is disposed of with these directions.

. t:l- )
183. The. applicants in this  O.A, are working as
Ministerial t ff in Bombay Livision of western Railiway

and the main reiiefs sought in this O.A. are as under:-

"{b} This Hon’'ble Tribunal wiil be pleas=ad to
hold and declare that emplovees belonging to
SC/8T categories who have attained the position
presently held by them by availing of the guota
of 15% and 7~1/2% respectively in their favour
and on the basis of relaxed standard of passing
selection are not entitlied te compete with
General . community . emplovees for further
promotion. .
“{c} That this Tribunal will be pleased to hold.
and deciare thaT members Of SC/ST category of
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empicyeas whio hhave attained the position

oresently . heid by them n the basis of

0
reservation policy of the Government of India sng

on the basis of 15% and 7-1/2% reservation 1in
cat

their favour and by application of relaxed
standard of selection are eiigible to seek
further advancement only against the posts
reserved for them as and when occurring in  that

category and not otherwise.

“{d} That - this Tribunal will be . pleased to
permanently  restrain the Respondents from giving
promotion to SC/ST empiovees in the higher posts,
more particularly prescribed in Schedule Exhibit
A-1  heretc 1in excess of 15% and 7-1/2% of the
quota fixed for them and as held by the Allahabad
High Court in the case of J.C. Maiik and others
¥s, Union of India,

“{e} That Respondents be directed to fi1ll  the
promotional posts occurring as a result of
re-structuring of cadre strictivy in accordance
with the judgement in the case of J.C. Malik and
others by considering ohlv the members of aeneral
community whenever the quota  in favour of

Ffeserved community candidates has already been

reached and/or exceeded.”

184, As for as reliefs {d) and ie) are concerned since

Iy

the 1issue conoerning‘reServation is confired to 15% and
7-1/2% of cadre has been finally settled in terms of 4 ¢C
MALIK’s decis{on of the Hon’ble Supreme Court, no
specific diréctiohs are requireg to be given by us. In
this_ connection‘ the respondents  have aﬂguéd ‘that

reservation is being followed in terms of the decision of

the Hon’bleliaupheme Court in J C MALIK’s case. Our

- observations and directions on these isgsues are given in

paras 10 to 13 of this judgment.

185, The‘ other kissue concerns promotion of reserved
community candidates who have paésed the selection on ﬁﬁe
basis of relaxed standard of qualifving marks. This
1séue ~has been considered in paras 30 te 35 above wherin
we ‘have held that the reserved community candidates who

'
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148, -

nave been promoted on the basis of reiaxed standard of

marks and hest amongst the faitiures cannot claim
senicrity to general posts as they cannot be aranted any

seniority as genersl candidates. We have aiso held that

those candidates who have been promoled by relaxing the

=4y

avael of grading would have no
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right to be considered for promotion while competing with
_ . .

186. it is however, clarified that such candidates who

have been promoted by relaxing the gualifying marks and

~grading or on the basis of best amongst the failures

1wdu1d continue 1o he considered for further promotion

ragainst the reserved vacancies. Since iﬂlﬁﬁis OA no
:specific selaction or order of the administration has
been challenged no further directionsvare required to be
HSsued. This G.A, ig diéoosed of in terms of thess

directions.

187. The appliicants in this QA. are working in Traffic
Department in Bombay Division of the Western Raiiway as
Station Masters ana Assistant Station Masters. In this

OA. the applicants have sought the following reliefs :~

g

iai This Hon'ble Tribunal wili
order and direct the respondents not to give
prometion te the SC/ST emplioyees to the post of

be pleased to



(b} The respondents may be directed to consider
and promote the appiicants o the General

oo
community  staff in the saig categories of 2 and
4, who are i1 le for the said promotion wit
all consequential benefi

188. Since these issues are of oeneral nature which have
already been dealt with by us in QA NC.484/93, our
directions therein would govern this OA. Since no
specific. order has been challenaed by the applicants  in

this OA., no further orders are required to be passed

excepnt that fthe various direction and observation made by

us in  the judgement would govern this OA4. The G.A, s

\

disposea of with the above directionhs.

184, The applicants in this G.A. are working as Guards

in the Western Railway and the main reliefs sought are at

para & of fhe 0.A. The first relief concerns the

card letter dated

instructions issued by the Railway

oo -

186.8.82 concerning grant of seniority from the date of
entry into the grade on the hasis of promotion against a
reserved - vacéncy for furiher promotion to the general
post. The app?icant’s‘ main praver is that ﬁhe
1nstruqtcné/orders of the Railway Board dated 16.6.1992
toéether with the orders/instructions set out N

Annexure-1 thereto, he declared unconstitutional, bad in

®
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law and S contrary  to the drders so far ovassed by the
‘honourabie Supreme Court in J.0. Malik's case, the

interim orders passed by this Bench and the orders passed

Dy the full Rench of the CAT (Hydsrabad: and therfore the
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aid insturctions/orders canne

[13]

purpose of granting promotions to 3C/ST ampioyees,

186, The applicants have a]So‘seught refief in para a2({e}
that the respondents be directed to promote employees

- o~

against additiona] vacancies/posts arising on account of

3

ut adopting

b3
b
(e
Iy
0

implementation of restructuring orders,

_ ' , )
any reservation in favour of SC/8T employess,

181, The issue came up for consideration before the

CTribunai and an interim order was passed by the Tribunail

unreserved agenerai categoryvpowt i

on . 5,104,953 by which the letter dated 16.6.92 . which 18
under challenge in this 0.A.  was gtayed. The reievant

portion of the stay order granted by this Tribunal on
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judgment wherein it has bean heid that the part of

seniority on the basis of accelerated promotion to  the

reservad community candidates for promotion against

1

-

liabie to be quashed

m

and accordingly quashed.

182. it s however, made clear that if any promotiohns

have already been made as a result of the application of



