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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL
NEW 3SOMBAY BENCH,

DA’I"E OF DECISIONs :)—'Lf/l /7/

M.M,Lal ' . ces Applicant.

A*Fuoaij ;V fﬂufbm,. Advocate for the applicant.

Versus

0.A.350 of 1989,

[

The Union of India through the

Secretary of Ministry of Personnel,

Public Grievances and Pensions, New Delh1

and another .e. . .o Respondents,

Mes - S. A4504W~”ﬁ}4L " Advocate for the Respondent(s)

C OR A M: L
The Hon'ble Mr.M.Y.Priolkar,Member(a)

The Hon'ble Mr.N.Sengupta,Member (J)

1, Whether Reporters of local papers may be allowed to
see the Judgment 2 7%% .
2.. ~ To be referred to the Re orters or not 2 F47 -
3. Whether Their Lordships with to see the fair copy
of the Judgment Z7 . Ao
4, Whether it needs to be circulated to other Benches
of the Tribunal ?
2«//;/37
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- (N SENGUPTA)

MEMBER ()
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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL
NEW BOMBAY BENCH

0.2.350 of 1989.

s M.M.Lal, son of Late Radhey Lal,
Secretary to the Government of Goa,
R/0 E=12,Altinho,Panaji. ees Applicant.

Versus

1. The Union of India, through
the Secretary to the Government
of India, Ministry of Personnel,
Public Grievances and Pensions,
(Department of Personnel and
Training), North Block,
Central Secretariat,New Delhi-110001,

2. The Secretary to the Government of India,

' Ministry of Home Affairs, Union Territories
Section, North Block,Central Secretariat,
New Delhi-~-110001.

\ ‘ » | Resporndents,

Coram ¢ Hon'ble Member (A) Shri M.Y.Priolkar
Hon'ble Member(J) Shri N,Sengupta.

Appearances

Applicant in persdn

- Mrs.S.Albuquerque, Adv.
N for Respondents '

JUDGMENT '
( Per N.Sengupta,Member (J)) Date s 24 -/ -199/ -

Almost all the facts relevant for the decision of
this case are undisputed and they may be stateq as under,
2. The applicant was appointed as an Assistant
Political Officer in the North East Frontier Agency
( presently, Arunchal Pradesh) in April, 1955 and he
was confirmed in that post with effect from 1.9.1958.

That post by a subsequent notification was encadered
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intp Arunachal Pradesh Civil Services Class I. He continued
tojhold a substantive post in Arunachal Pradesh Civil

Services Class I till 1,4.1983 when he was appointed to
officiate temporarily in the senior time scale of the

Union Territory cadre of Indian Administrative Service(I.A.S.)

He continued to officiate uﬁto 22,8,1983 aﬂd he wés

appointed on probation under Rulelé of-the I.A.S.{ Appointment

by Promotion)Regulations in the I.A.S.cadre of Union

Territories on 23.8.1983 and came to0 be confirmed with

effect from 23.8,1984, According to the provisions of the

I.A.S.(Seniority)RyleS.1954,‘the applicant was given 1979

as the year of allotment as the juniormost direct recruit

who began officiating in a senior time écale post from a

date earlier than the date of appointment of the applicant

was a direct recruit of 1979, There was a recommendation

by thehﬁzé;;;;;aé Committee of the Lok Sabha for effecting
some amendments to the Seniority Rules of 1954 aslit was

considered that the Rules put some hurdles for the promotee

Officers to reach higher scales or man posts at the top

of the I.A.S.cadre. In 1987, to be precise on 6.11.1987,a
fresh set of Rules known as Indian Administrative Service
(Regulation of Seniority)Rules, 1987 G:;g'frahed. Rule 3(3)

of those Rules(hereinafter called 1987Rules) provided that the

year of allotment of a promotee Officer shall be the same

as the‘year,of allotment of the juniormost amongst the

direct recruit Officers who officiated continuously in a

senior post from a date earlier tothe date‘of appointment of

the promotee Officer to the service. Rule 3s4) of the

1987 Rules further provided that if a promotge Officer
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officiated continuously in a senior post in accordance with

‘the provisions of Rule 9 of the Cadre Rules, he may be

assﬁgned the year of allotment of the juniormost direct
recruit officer who was appointed to éfficiate in a senior
post from a date earlier to the date of commencement of such
officiation of the promotee - officer, of'COurée that was
subject to certain other conditions with which we are not
concerned except Clauseé (b) & (c) of the said sub-rule,
The 1987 Rules were amended on 18,1,1988 and the amendment
was changing Rule 3(3) (ii) of the 1953Rules and deleting
Rule 3(4) of the said 1987 Rules, By this amendment of 1988
it came to be provided that the year of allotment of a
promotee officer shall ‘be determined by giving a weightage
bf four years towardé fixation of the year of allotment for
service rendéred in the State Civil Service upto 12 years
and, for service beyond 1 2 years, for every completed 3
years of service in the State Civil Service, one year subject
to é maximum weightage of 5 addit ional years, This was
made subject to a proviso which reads as beicw:

" provided that he shall not be assigned a year of
allotment earlier than the year of allotment
assigned to an officer senior to him in that
select list or appointed to the service on the
basis of an earlier Select List, ™

3. The applicant after the 1983 amendment represented
to the Mlnlstry of Home Affairs, Government of India for
changing his year of allotment from 1979 to 1974 stating that
infact he rendered 28 years of service in Grade I of the
State Civil Service before his appointment £o the I.A.S. and
he relied onthe provisiéns of 1988 amendment tothe 1987

' ‘ icant on
Rules, This representation was made by the appllc
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8.2,1988, In reply to this representation the Government of

4

‘India in the Ministry of Home Affairs by their letter No.

U-14019/4/84~UTS dated 15th Fehruary, 1988 stated that as

the amending notification of 18.1,1988 ﬁad-prOSpective

-effect, it cannot apply to his( applicant's ) case as he

was appointed prior to that date. After that reply of

the Ministry of HomeAffairs, Government of India, the
applicant submitted a further representation on 22,.,2,1988,
as he did not receive any reply)he sent reminders on
3.6.1988 and on 10.4.198§ but he received no reply.
Thereafter, he filed this application claiming the reliefs,
as they stand after amendment, of holding the letter of
Government of India, Ministry of Home Affairs dated
15.,2.1988 being incorrect in asmuch as by making Rules
prospective, a discrimination ha{beeé%ade between the
Officers appointed prior to 18,1.1988 and those appointed
after ﬁhat date, a direction to the respondents that the
1988 amendment should be made appliCablé to all promotees
uniformly irrespective of their date of promotion,

Rule 9(2) of the Seniority Rules of 1987 Rules be dtruck
dde as infructuous, and to say that the commencement of
continuous officiation in a senior time scale post shall form
the basis.for fixing the interse seniority of the officers
assigned the same year of allotment. Here,it may be added:
that Rule 9(2) of 1987Rules states that the seniority

of Officers appointed to the service prior to the coming

into force of those Rules shall be determined in accordance

with Ie.A.S.(Regulation of Seniority)Rules,1954 in force
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on the date of their appointment to the Service,

4. The respondents in their reply to the application
have practically taken only legal pleas namely
non-maintainabllity of the application for non-joinder of
persons who‘ére likely to be affecteé by the grant of

relief asked for by1:he' applicant, the application being
barred by limitation and that no legislation or Rule

could be said to be retrospective unless it is expressly so.

mentioned or there is a necessary implication of

" retrospectivity of the law. They have also taken the

ground that if the prayer of the applicant be allowed,
settled seniority of many officers would be unsettled
which would cause prejudice to many of the direct recruits
to the I.A.3., prior to the coming into force of 1987 Rules,
This statement about the pleadings of the parties would be

sufficient for the purpose of this judgment.

5 The applicant has argued his case in pefson

and Respondents' case has been presented by Mrs, S.

Alboo gqurque.

6. The question of limitation may be taken up first
for'consideratioh. Shortly after the 1988 amendment of the
Seniority Rules came into force, the applicant made a
representation which was replied to by the Government of
India in their letter dated 15.2.1988., This application

was filed on 10.,5.1989, Ofcourse from 15.2,1983 more than a
year passed by thg time of presenting;ﬁ{e original applicat-

ion. The applicant in his representation dated 22.2.1988

: : tion
elaborated the reasonings why for he made a representa



©

6

dated 8.2.1988 and that representation was practically
against the letter dated 15,2.1988, Annexure-A{(l0) to the
application. The starting point of limitation is the

order by which the appl;cant feels aggrieved and
undoubtedly the applicant's entire case is directed
against thds letter dated 15.2,1983 wherein the
Government of India stated that the 1988 Rules were

only prospective andcannot cover the case of the applicant
as he was appointed to the I,A.S., prior to 18,1,1983,

That béing the position, we would say that the application
is well within 1% years from 15.2,1988, which is the
period of limitation as admittedly, no reply has been
given by the Respondents to the representation made on

22.2.1988 against the order dated 15.2,1988,

Te Mrs. Albooquereque, the learned counsel for the
respondents,has urged that the applicant has not joined
persons likely to be affected in the event of the reliefs
asked for by the applicant being granted, the application
suffers from pgon-joinder of necessary parties, in this
connection she has referred to paragraph 2 , ©of the written
reply of the respondents.The applicant's contention is that
the reliefs he has asked for are against the respondents on
record and not againS£ any individual, he has challenged
certain principles regarding applicability of the 1987
Seniority Rules and the amendment of January 1988, so
except the respondents on record no other person need be

made a party. For this contention the applicant has
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sougbt reliance on G.M.,South Central Railways vr. A.V.R.

‘8iddhanti ((1974) 4 S.C.C.335)and O.P.Batra vr. Secretary,

Ministry of Urban Development (1988) 6 A.T.Q. 132 and also on.
AIR 1986 sC ZlO(B,PrabhakafﬁRao vr., State og‘Andhra Pradesh). {
The éhallenge in the reported case in (1974)'4 S.C.C.335 was
fgainst two circulars of the Railway Board concerning |

seniority of some cat@gbries of employees. the question

for consideration in the instant case is similar to the one

raised in that reported case because on the year of allotment:
fixation of seniority would much depend. In that case the
Hon'ble Supreme Court held that the p rsons who were likely
to be affected as a result of read justment of the‘seniority
of'thg petitioner in that case were at the most proper
partiés and not necessary parties, The other two decisions,
one by New Delhi Bench of thisrribﬁnai and the othef of the
Hon'bieSupreme Courtjare also to the same effect., Therefore,
we are unable to countenance the contention of the learned
counsel for the respondents that the applicationsuffers from
defec£ of non-~joinder of parties.

8e i Now coming to themain guestion in this case it may
be stated that the applicant wants declaration that thg letter

datedi15.2.l988 is void as it makes an unreésonable discri-

'mination offending the fundamental right to equality before

law a?d equal protectioh of laws and is opposed to principles
of naéural justice., In support of this prayer of his, Mr.Lal
has s&bmitted.that inethe 1954 Seniority Rules the period of
offic%ation of a direct recfuit waé taken into account fqr
assigﬁing his year of allotment buf it was denied to a

i

|
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promotee officer?fand to do away with this anomaly, in 1987

Seniority Rules Rule 3(4) was framed, Thitc contention is

based on a mis-reading of the 1984 Seniority Rules,

For the sake of convenience and a proper appreciation it

is better to quote Rule 3(3) (b) of the 1954 Rule s,

" Where the officer is appointed to the Service
by promotion in accordance with sub-rule (1)

of rule 8 of the Recruitment Rules, the year of
allotment of the juniormost among the officers
recruited to the Service in accordance with rule
7 of those rules who officiated continuously

in a seniorpost from a date earlier than

the date of commencement of such officiation

by the fOormers e o o 7

We have underlined the portion to bring into sharp
focus the fact that in assigning the year of allotment
to a promotee officer, on which the detemination of his
seniority depended, the period of his officiation in a
senior post in Service was not to be ignored. This would
also appear fromExplanation I to that sub-rule, In fact
the Supreme Court in their judgment in the case of Union of
India vrs. G.N,Tiwari relied on that rule to say that
continuous officiation of promotee officer in a senior post .

in the Servicewas to be taken into account for Seniority.‘

9, | Mr.Lal has contended that in order éo give effect
to the decision of the SupremeCourt in G.N.Tiﬁari's case,
the Céntral Government féamed the seniérity_Rules of 1987,
Ofcourse, the reason why & fresh set of Sepiority Rules
was; framed in 1987 is not expressiy mentioned in those
Rules, But however, it appe ars that as by the year 1987
seniority of Officers recruited by the I.A,S.(Special

Recruitment)Ragulations, 1957 and of the officers appointed
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to the Service on initial constitution of the joint cadre

9

fqr Uniog Territories, Nagaland and Sikim had been determi=-
Lﬂﬁd’xgﬁ; RulesS A .to 5.E of the 1954 Rules had not |
much relevance, Instead of making piece meal amendmenty
perhaps the Central CGovernment thought it proper to have a
consolidated éet of Rules for determinatiohgof seniority
of the persons belonging to the I.A.S., but that is a
matter which does not very much concern us except for
saying that, as haspbeen indicated above,the 1987 Rules
were really not meant to conform to the decision'qf the
Hon'ble Supreme Court in G.Na?}wari's case as it has been
shown a little above ﬁéé,l‘.-iéed on the eristing rule3(3) (B)

of the Seniority Rules of 1954,

10, Manf of the arguments advanced by Mr.Lal in this
case were also put forth before the Patna Bench of this
Tribunal in 0.A.135 of 1989 of that Bench( S.K.Sinha

vré. Union of India) and those arguments were met, That
being the positﬂon)we do not think it worth the while to
cover the ground again as the Patna Bench decision is
binding on us unleés overruled, Having gohe through that
judgment we do not feel the necessity to differ from

most of the conclusions arrived at by that Bench. However,
as Mr.Lal has argued the case in person and he has tried
to make out that his contentions are some what special,

we would refer to them in brief. Mr.Lal has contended that
by deleting Rule 3(4) of 1987 Rules by the amendment in
1988, and making the 1988 amendment prospective a
disérimination between persons appointed prior to 18.1.,1988

and ‘those appointed after that date has been made. 1In
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elabérating this contention Mr;Lal has urged that those
prométed prior to 18.1.1988 would get the benefit of their
contﬂnuous officiation whereas those appointed after that
date %ould not get the same benefit, In this regard Mr.Lal
has réferred to Nakhraj's case which was one relating to
payme#t of pension., The Patna Bench in the case referred to .
apbove opined that Nakhrajys case was distinguishable from the‘
one b%fore them where this particular amendment of 1983 was
also impugned and have further sta;ed that papment of pension
is a gontinuous process and assignment of year of allotment
is only once. We generally agree with this pbservation of
the Paﬁna Bench., It is pertinent to note that the applicant
ﬁas no£ questioned the propriety of the amendment made to
Rule 3&3)(11) of the 1987 Rules and infact he ha%based his
éiaimAén'that amendment. M;.Lal has also referred us to the

decisiQn in AIR 1986 SC 210, Pravakar Rao's case, in support

-of his contention that persons retiring prior to 18.1,19838

have beén discriminated against and also he has sought
reliancé for another contention of his which we w0uld’be
noticin? a little below. The facts of that case were
quite different from those of the one in hand. There, the

Andhra Pradesh Government reduced in 1983 the age of super-

‘annuaticn from 58 to 55 years., But finding that it was

unjust, %hey in 1984 promulgated an ordinance which was
re?lacedéby an Act in 1985 providing for reverting back to
the old age of petirement on superannuation. The gquestion
that theiHon'ble Supreme Court answered was whether not
extendiné the benefit to the persons who retired between the

|
‘
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date of reducticn of the age of superannuation frém 58 to
1

11

55 and the date when again the age of superannuation
was made 58 , was discriminatory, TheSupreme Court found
that there was no just cause for not extending the benefit

to that class of persons and in that context they stated

that there was unreasonable classification,

11. Mr.Lal has sought to rely on Pravakar Rao's

case for his contention that even though amendment of

1988 might not‘havebeen made retrospective this Tribunal

can declare that it should be given retrospective effect,

We may repeat the well knownprinciple that what is prohibited
is not classification but it is only unreasonable classi-
fication which is prohibited. If by giving retrospective
effect some absurd or incongruous results would ensue,

no provision could be given retrospective effect nor can

any classification t0 avoid such absurd results be said to

be unreasonable. I1If, as contended by Mr.Lal, the weightage
formula »n introduced by the 1988 amendment to the Seniority
Rules is made applicable to al%%romotees irrespective of their
dates of promotion to the I1,A.S.cadre, certain unworkable
situation would ardse. Though not expressly so stated, a
person assigned an earlier pear of allotment would be

senior to a person assigned tﬁé laty%r years It is

common knowledge that the posts of District Magistrates and
Colleétors in the States are included in the senior posts

and tﬁe posts of Secretaries and Commissioners etc., are

l
treatéd as promotional posts. If the 1983 amendment rule

is given réfrospective effect in many cases a person who
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was promoted to the I.A.S. after rendering 20 years or
@ore service in the State Civil Service cadre would
éecome senior té some of the direct recruits magning
£hose promotionél pogfs of Secretatles and Commissioners,
If the promotees who by the application of 1988 amendment
Rule become_ senior to those direct recruits holding
promotional posts, then such direct recruits are to be
reverted back to hold posts equivalent to District
Magistrates and CQllectors; otherwise #n incongruous
situation of a junior occupying a higher post would
arise. Thus, it would be found that the contention of
Mrs. Abloogquereque that it would notbe‘possibie to give
retrospective effect to the 1983 amendment Rules is

well founded. Bhe has also contended that it is not
legally permissible to give retrospective effect to the
amendment Rules and thereby cause prejudice to the direct
recruits who had been in service prior to 18.,1.1988, By

Act 23 of 1975 sub-section (l.A)was inserted in Section 3

of all India‘Services Act, 1951, No rule framed under an Act

can go against any provision of the Act under which it is
fiamed. Section 3(1t§)of l9§1 Act provides that the power to
make rules would include the power to give retrospective
effect but no retrospective effect shallbe given so as to
prejudicially affect the interest of another person to..
whom such rules apply. Undoubtedyy the Seniority Rules
apply to all persons in the I.A,S.cadre ‘and as hasbeen
stated above, by giving retrospective effect the interests

of direct recruits appointed prior to the amendment in
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11983 would be prejudicially affected,

12, Mr.Lal has contended that by not giving retrospe-
ctive effect the benefit which was intended to be given
to the promotee officers hasbeen denied. The Patna Bench

of this Tribunal dealt with this question and had assigned -

' reasons for repelling this contention in paragraphs 8 & 9

of its judgment and we agree with most the reasons given

in those paragraphs by the Patna Bench. Mr.Lal has contended
that till upto 1996 the full advantage of the weightage
formula cannot be had, this gontention has no doubt some
force, But all the same, it ié to be added that the promo-
tees began to reap some advantage, méy not be full
advantage, with effect from 18.1,1983, This can be
illustrated by the following statement., The last direct
recruitmen t prior to 18.1.1983 would be in 1987 and taking
four years as the time required'for a direct recruit to
hold senior post, thoese persons who were recruited directly :
in the year 1983 would hold senior post in 1987, ' those
promoted in 1987 would ordinarily be assigned the 1983

.as the year of allotment énd those promoted in 1988 may

also be assigried the 1983 as their year of allotment if they
had.rendered 15 years or more service inthe State Civil
Service, Therefore, we are of the opinion that from
18.1.1988 there would be some advantage to promotee"
officers and that really éartially achieves the purposee.

In many cases the intended benefits may not be fully

reaped at once and they may come slowly. But that would not

IN

amount to @ defeatinghbeneficial purpose of the provision,
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13. Mr.Lal has very strenuously urged that a grave

14

injustice hasbeen done to the promotees by not taking

into account their officiation for determining their

seniority., It has been stated above, that the amendment
in 1988 substituted Rule 3 (3)‘%bf the 1987 Seniority Rules
and 1987 Seniority Rules were really in the nature of a
consolidating and amending’ provision. Previously aﬁhe
period of continudus officiation of a promotee officer
in a senior post was being taken into account as the
seniority was.linked with that of the direct recruits,
But by the weightage formula introduced in 1988 it was

deliﬁked.

14, Mr.Lal has referred to the fact of period of

training of the direct recruits being taken ihto acaount
for determining their length of service and has contended %
that dueing that period,.the direct recruits really render
no service, Therefore, by not allowing the promotee
Officers to take full advantage of the period of their
continuous officiation in a senior post, an unreasonable
discrimination has beenmade. In.this regard, all that we
need to say is that such of the promotee officers who

had hot-attained the age bf 52 years by the time of their

appointment to the service and had not undergone the train-

ing prescribed under its sub-regulation(5) of Regulation 7

of the Indian Administrative Service (Appointment by

Promotion)Regulations, 1955 are required to undergo the

‘training and this period of training is not to be deducted

from the 1ength‘of service of the promotee officer in the

I.A,8., That meets the arguments.

AN
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15, Mr,Lal has contended that as during the period of

officiation in the I.A.S8., the officer does not render

service inthe State Civil Service cadre, there would be

a void unless the period of officistion inthe I.A.S.
is reckoned for the purpose of seniority. This argument can .
be met by saying that when a person officiates in a post
carrying higher responsibilities, such service would also
enure for the purpose of increment and other benefiﬁsof-
service even in thelower grade. Therefore, though there

may be some apparent difficmlty, there is really nothing

W
&no&ﬁmmdkgivi7effect to the provisions of Rule 3(3)(ii)

a§'provided or by the 1988 amendment,
16. So far as the second prayer of Mr,Lal is concerned,
we would like to refer to Rule 4 of the Seniority Rules

of 1987 which has not been amended inl988, That provides
Avom K

that the promotee Qfficers shall be Mimiiged interse in the

order of their dates of appointment and if the date of
appointment of more than one officer is the same, their
inter se seniority shall be in the order in which their
names are a%nanged in thé-agékgié£§ list, Therefore, there
is absolutely no void left in the matter of determining
inter se seniority of the officers assigned the same year
of altotment because a person promoted later eannot be
assigned the year of allotment earlier thanA;;e assigned
to a person who had been promoted earlier,

17, fo sum up, of necessity the amendment of 1988 was

to be made prospective in order to avoid some unworkable

situations, the benefit intended to be conferred on the
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promotee officers thou?h does not flow at once, it would
come gradually and lastly)no void has been left in the
matter of determining inter se seniority amongst persons

promoted and assigned the same year of allotment,

18, The prayers are re jected but however as the
contentions raised by Mr.lLal required much deliberation
and thought to reject them, there shallbe no order as to

costs,
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