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Applicant by Shri S.Natarajan.
Respondents by Shri 5.S.Karkera.

{Per Shri M.S.Deshpande,Vice-Chairman{ Dt. 29.3.1995
By this application, the original applicant
who died during the pendency of the proceédings

challenged the order of his compulsory) retirement

under Rule 48 of C.C.S. (Pension) Rules, which came
' : sought -
to be passed on 9.7.1987 and/his reinstatement in

service with back wages and consequential benefits.

2. After the death of the original applicant,

the applicationtwas continued by his legal representa-
tives. The appiicant was appointed in 1956 as ‘

a Supervisor by the Collector of Customs and he

came to be promoted to the post of Senior Grade
Inspector by the order dt. 5.11.1980 (Ex. R-l) by

by the,Assisfanﬁ Collector (Headquarters), Central
Excise & Customs, Pune. The impugned order (Ex. A-l).
dt. 9.7.1987 was passed by the Dy. Collector (FRE),
Central Excise &JCustoms, Aurangabad compulsorily
retiring‘the applicant under Rule 48 of the CCS
(Pension) Rules,il972 while the applicant wés

working as Inspector, Central Excise.

3. The first_challenge raised on behalf of the
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applicant was) that the impugned order was not passed
as is required to be passed under sub-rule 3 of
Rule 48 of the CCS (Pension) Rules, 1972 by the
appointing authority which means the authority which
is competent té make appointments to the service or
post from which the government servant retires, Fﬁéﬁgﬁp
the applicant's contention was that(Ahe had been

as Senior Grade Inspector
appointed/by the Collectof) of Customs, he did not
produce the order of appointment, but the Respondents
produced the order dt. 5.11.1980 by which the applicant
was appointed to officiate as Senior Grade Inspector
of Central Excise and that was passed by the Assistant
CollectorD(Headquarters),Central Excise and Customs,
Pune. The learned counsel for the applicant produced
before us the Establishment Order No.128/1989 which
was passed on 20 6.1989 by thé-Deputy Collector(RRE),
Central Excise, Bombay-I ﬁﬁﬁé&uﬂ%ﬁﬁkﬁ%ﬁ?Tftﬁ&i::::}ng
reSpect of Tbx A551stants/U D. LlerRsVﬁtenographers

of Central Excise, Bombay - I/Bombay-I11/Bombay-I11/
Pune and Aurangabad Collectorates, promoting them to
officiate in the grade of InSpector on regular basis.
appointing authority for the applicant w@o was serving
in Aurangabad Divisién would also be the Deputy
Collector (PRE), Central Excise, Bombay-I. On the
other hand, the respondents produced a notification
dt. 7.5.1983 which was issued by the President in
exercise of the powers under sub-rule(2)of Rule-9,
clause(b) of sub-rule (2) of rule 12 and sub-rule (1)
of Rule 24 read Qith Rule 34 of the Central Civil
Services (Classif ication, Control & Appeal) Rules,1965
carrying out certain amendments in the Notif ication

of the Government of India SRO No.612 dt. 28.2.1957.
In the schedule to the said notification for the

existing entries, other entries were substituted and

I L~

\¢A/V,/’/ | eee3.



it follows from'the change brought about that except
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for the posts of Chemical Assiétant/Labd@@tory Attender
for all other posts the appointing authority wou@@)
be Deputy Colleétor'of Central Excise (in-charge of
Personnel & Establishment) and the authority
competent to impose all the penalties was the

Deputy Collectoi, Central Excise (in-charge of Personnel
& Establishment). Collectors of Central Excise were
constituted as Appellate Authorities. The submission
was that since fhe order No.128/89 was issued on
20.6.1989 by thé Deputy Collector (PRE) Bombay-I in
respect of certain other persons who came to be
promoted to the grade of Inspectors was by the
Deputy Collector, Central Excise, Bombay-I, he would
be also the authority who would be deemed to be the
appointiﬁg authority even in terms of the Notif ication
dt. 7.5.1983 for taking action under Rule 48 of the
CCS(Pension) Rules, 1972. According to the learned
counsel, the nofification dt. 7.5.1983 which came

to be issued under CCS(CCA) Rules the appointing
authority mentidned therein would not be- the
appointing authority for the purpose of Rule 48(3)

of the CCS (Pension) Rules. It must be noted that
though the expression ' appointing authority' has
been defined for the purpose of Rule 48, it is not

a cut and dry definition and what is borrowed is

the same expression viz. 8ye authority competent

to make appointments to the service or post

from which the Government servant'retires and the
reference must therefore, be deemed to the

relevant CCS(CCA) Rules and if the notif ication

dt. 7.5.1983 named the Dy. Collector, Central Excise
(in-charge of P & E) it would be the same appointing
authority for taking action under Rule 48 under

CCS(Pension) Rules also., We find it difficult
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to accept the contentiongthatfirstly it (was _ _

the Collector alone who had appointed the applicant who
Sﬁ?&;ﬁi}gﬁE:ﬁction under'Rule 48 of the Pension Rules.
In any event, the applicant has not produced the order
appointing him to show that he had been appointed

by the Collectorvand secondly the notification

dt. 7.5.1983 would empower the Dy. Collector,

Central Excise in-charge of Personnel 8 Establishment
to take action under Rule 48 also.

4, Shri S.Natarajan, the learned counsel for the
applicant urged that the impugned order dt. 9.7.1987
was passed by the Dy. Collector (P8E), Central Excise
and Customs, Aurangabad and he is not the same
authority who had passed the Establishment Order
No.128/89 on 20.6.1989 appointing other persons.
Merely from this, it is not possible to infer that

the Deputy Collector who took action against the
épplicant on 9.7.1987 would not be the@uthority
competent to take action under Rule 48 of the
CCS(Pension) Rules.

5 The respondents produced the order dt.
14.1.1983 (Annexure R-2) on the subject of |
Strengthening‘the Customs & Gentral Excise department
with a view to improve operational efficiency and

that provided for allocation of functions and
responsibilities to the three Deputy.Qpllectors on

the basis indicated thereinct;gigugiéigugi 1 of

part 1 of*$3#E68008t provided that one Dy. Collector who
will be in-charge of all personnel, establishment,
administration and vigilance matters, will also
’i§i§§§§é§:§ff§}counts and expenditure control,

be |
Units of P.A.O. and C.A.O. would be under his control

and he will be the appointing authority for which

at present H.A.C. 1is the appointing authority.
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and that necessary action to issue the notification
for this purpose was being taken accordingly. The
post of H.A.C. in the Central Excise Collectorates
was being abolished.

6. " Since under these provisions the Dy.
Collector aforesaid was the appointing authority

no exception could be taken to the order retiring the
applicant compulsorily. In Scientific Adviser to the
Ministry of Defence and Ors. V/s. S,Daniel & Ors
(1991) 15 ATC 799) the following observations were
made $ '

"It has been brought to our notice that
notif ications have since been issued (for
example on August 29, 1979 in the case of
the DERL and January 2, 1987 in the case of
Ordnance Factories) by the President under
Rule 12 empowering certain authorities to
exercise disciplinary powers. We need hardly
say that any disciplinary proceedings
initiated by such authorities from the date
when such notif ications came into effect
will be perfectly valid."

The legality of the impugned order cannot therefore

be in doubt. |

7. The learned counsel for the applicant

urged that we éhould examine the service record of the
applicant in order to ascertain whether the conclusion
was properly reached by the review committee which
recommended action against the applicant. The
respondents produced the relevant records before us.
We are aware that we cannot substitute our own
Judgment for that of the authority concerned and
shall have to look into the service record only

with a view to ascertain whether there was some

material to justify action that was taken. The

possibility that we may have taken a view different
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from the authorities on the same material would not
enable us to sit in appeal over the order that was
passed. We fihd that during the period of the
applicants service he had been censured on two
occassions and the penalty of stopping of one
increment was imposed on him on two occassions and it
could/not be saidshqmﬁgregard to the other material
which was before the review coﬁmittee that the
review cpmmittee did not act fairly. We are not
therefore inclined to set aside the impugned order
on that ground also.
8. In the result,'we see no merit in fhe

application. It is dismissed. No order as to costs.
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