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_ BEFORE'THE CENTRAL ADMINISTRATIVE TRIBUNAL
~ * NEW BO¥BAY BENCH
. CIRCUIT SITTING AT NAGPUR

0.A.966/89

Mr.Arun Bhatia,
Additional Commissioner,
Nagpur Division, o .
Nagpur. .. Applicant
. Vs. ‘

1. The State of iBharashtra
through )
The Secretary,GAD,
Mantralavya, - o
Bombay.

2. The Chief Secretsry to the
Govt. of Maharashtra and
the Chairman Establishment Board,
Govt., of iaharashtra,
Mr.D.i, Sukthankar,
Mantralaya, '
Bombay.

3. shri K.G.Paranjape
Retd. Chief Secrestary, -
C/o..G.A.D.,
iMantralaya, :
. Bombay. ; .. Respondents
Coram: Hon'ble Shri P.S.Chaudhuri, #ember( ) |
_ Hon'ble Shri 5.K.Jain, Member(J)

Appearances s

1. ifr.:1,G,Bhangde

Advocate for the
Applicant. :
2. "IS ..P.D-Anklesaria,

Counsel for the
Respondents. /

pone e 02.8.199)

{Per P.S.Chaudhuri, Member(A){

This application under Section 19
of the AdministrativelTribunalé Act,1985 was filed
on 29-12-1989. In it, the applicant who belongs.to
the 1967 batch of the !aharashtra Cadre éf the 

Indian Administrative Service(forShort,IAS)'prays

or B . Iy : .
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in the Maharashtra Cadre of the IAS with effect

from either May-June,1985 when his junior, one

Shri A.W.Bhadkamkér;Vwas promoted or such subse-

quent date as the Ttibunal may deem. £it.

2. | - We méy start summarising the
baékgrodhd'fé the applicant's grisvance by
quickly running over his pOstingsAprior to the )
filing of. this origihél application. He was |
appointea in,July,l967.and,after véribus other

postings, was posted as Collector, Satara from

~ January,1977 to April,1980; as Deputy Secretary

Urban Development and Public Health Department,
Govt. of Maharashtra from Auggét,;98q to April
1981; as Collector, Dhule from April,1981 to

- June,1982; ‘and as Collector, Raigad from July,

1982 to May, 1983. In'thé meantime, by order - |
dated 24-6-1983 the applicant had been promoted
to the selection grade of the I.A. S. with effect
from 17-6-1982., His next posting was as Collector
Bombay from July,1083 to July,1984. Thereafter,

the applicant was on leave, which was not sanctioned

initially but was regularised subsequentLy, from

July,1984 to January,1985. By a letter dated

'26~12-1984 the Chief Secretary, Government o

Maharashtra(hereafter referred to as the Chief

Secretary)informed the applicant that it had been

decided to depute the applicant for appointment as

Project ExecutiyAdviser in Botswsna with the F.A,O

. )
for a period of 24 months. The applicant was out of

India on this assignment from January, 1985 to

January,1988, the period of the as 51gnment hav1nq

..3/-'
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been exténdedvby one year. On his return to

India, on 8-5-1988 he took over charge as
Additional Commissioner, Nagpur and was conti-

nuing in'that\post>when hevfiled.thisﬂoriginalt‘

~application.

3. -; Coming now to the annual confi~-

dential . reports ofr the apblicanf the respdndents
submit thatjthe applicant'slconfidéntial-report
for 1979-80'cbhﬁained certéin-adverse remarks

which were commghicated'to‘him in the Chief‘

‘Secretary's letter dated 24-11-1980 and that no

representation ffdm‘fhe applicént against these
adverse remarks was received by the Sfatg Govern-
ment. Further, the confidential record fiie of -
the appiicénf-Shows thét the Stafe Governmert 's
displeasure,at.thé applicént's extremely.indiscreet
behaviour was communicated to him 59 the Chief
Secretary on 15-3-1980, The respondentzzngmlt

that the appllcant s confidential report for

1980-81.3130'conta1ned some adverse remarks which ‘

were communicated to the applicant in the Chief

'Secretary's letter dated 24-2-1982, It is the

6respondent's‘squission that no representation
‘from the ‘applicant against fhese adverse remarks
also was received by the State Government. No doubt
the applicant denies this and submits that he had
submitted a representation on 23;5-1982»on which

a decision is still awaited, but we are unable

to go along with the applicant in this submission
because he has neither soucght a redressal of this:

grievance in-'the appropriate forum with utmost

b/~
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expedition as enjoined -in Tilok chand iotichand

and Ors, . Ve, H B.ilunshi, Commlssloner of Sales Tayx,

Bombay and_anr, AIK 1970 SC 898, nor, when making

his subsequent representation in 1988, menrloned
that his earlier representation of 1982 still
remained to be decided. The respondents go on

t0 add that during the-same period,by the Chief
Secretary's letter dated 20-11-1980,the applicant
was warngd by the Government of.Maharaehtre_for
having eommitted certain irregularities, The
resbon&ents further submitrthat the applicant's
confidential report for the year 1981-82 also
contalned certaln adverse remarks which were
communlcated>to the applicdnt in the Chief
éecrerary's letrer dated 18-6-1984, The apblicant-
did not submit any representation against these |
adverse remerks beeause,'according to him, he
reasoriably believed that these remarks were of

no consequence 1nasmuch as he had been promoted
‘to the Selection Grade of the I.A.S., The
~respondents’ last submission on this point is
that the two cenfidential reports 60vering the
year 1982-83 - one for the period 1-4-1982 to
30-6-1982 and the other for the period 6-7-1982
to 20—2-1983 - also contained adverse remarks
wﬁich were comnmunicated to the applicant in the
Chlef Secretary s letter dated 3-8-1984 when,

as menironed earlier, the applicant was on leave.

This letter Qated 3.8.l9é4 reads as follows i~
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"The confidential report on you for the year |
1982-83 shows that you are a very intelligent
officer capable of excellent results in the
- field and in the effice, you are brillient,
A very bold and dynamic officer with courage
of convictions. It also shows that your per-
 formance in all spbres of Government work was
outstanding. It however, shows that but for
certain personal angularities and tendency to
antagonise colleagues and subordinates, you
would be an excellent officer and you were
found lacking in balance at times and that
you were not able to maintain smooth and
cordlal relations with your colleaques.”
4. - We may digress here to mention that the
applicant'sAcase~for promotion to the Selection Grade . =
was considered by the Sstablishment Board at its meeting
held on 13-4-1981 along with the céses of 16 other IAS
officers of the 1967 batch. The Confidential Hecord file~
of the applicant for the five years 1975-76 to 1979-80
was taken into account and it was found that:the
applicant was not fit for promotion as %e had not
attained 'Positively gbod"designated as 'B plus’,
grading. Thereafter, at its'next mesting on 6-4-1983 the
Establishment Board again considered the applicsnt's case
for promotion to the Selection Graae and, on appfaigal
of his cenfidential record file for the five.&ears
1977-78 to 1981-82, it found that the applicant is a dedi-
: cated and courageous officer, that he POssess, zeal,initi-
‘ative and drvve, that he possevqagood comprehension and
and. that :
expression Lhe has, however, certain angularities which are
and:so
perhaps due to his over enuhu31asm,1¢t decided to recommend
that the applicant should now be given the Selection

Grade. Accordingly, as.méhtibned earlier, the applicant

was promoted to the ?election Grade with effect from .

t

... 6/-
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17-6-1982 by notification dated 24-6-1983. -

5. | On 3-5-1988, just before taking
over charge as Additional Comhissioner,Nagpur
the applicant submitted a'representation;to the
Government of Maharashtra against the adverse
remarks in the confidential;reports on him for
the year 1982-83 which had been communicsted to
him in the Chief Seéretafy‘s letter dated 3-8~1984;
Eventually, on 23-1—1989 the Chlef Secrc.ary
1nformed him that-—

“The Government has considered
your representation carefully
and has decided to expunge the
following remarks from your
Confidential Reporti

"But for certain personal angu-
larities and tendency to anta-
gonise colleagues and subordi--
nates, he would.be an excellent
offloer

"He was found lac&lng in balance
at times and that he was not
able to maintain smooth and
cordial relations with his
colleagues.

6. : Simultaneously, on 13-5-1988 the
' applican{ had also written to the Chief Secretary

regarding his promotion stating that:

1"

8 6 0 6 s o 0 9 e e v e

2. I was out of the country on
“deputation to the United Nations
for three years(1985-1988). Now,
=~ . on returning, I find that I have

not been promoted. I learnt that

. the 1971 batch of IAS Officers

- are due for promotion which would
mean that I have been supersedéd
for 4 years. I would be very .
grateful, Sir, if you could please
let me kwow the reason for not
promotlno me.
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3. In this regard, I would like
to make the following three
submissions - . : :

(a )Presumably, for promotion only

those confidential reports would be

relefvant which pertzin to the period
- after I received the Selection Grade.

If so, then I would like to bring

to your kindrnotice the excellant

report given to me by Mr.R.L,

Pradeep,. Commissioner, Bombay

Division, covering my tenure as
~Collector, Raigarh. The remarks

were .also communicated to me.

-t 7 i

(b)The subsequent report of
Mr.Sundaram,Commissioner,Bombay
Division and the Secretary,
Revenue Departmept, would not
be impartial as I had serious
- disagreements with them which
are' documented. Though their
comments have not been communicated
to me I fear their reports might
have had some bearing on the
. . question of my promotion, I,therefore,

request that if there are any adverse
comments from Mr.Sundaram or the
Revenue Secretary, during my tenure
as Collector, Bombay the remarks
should be communicated to me or
else they should not be allowed

. to stand in the way of my promotion.

" 1 would also request that an opinion
from the Ex~Chief Secretary Mr.R.D,
Pradhan may also be obtained on the
comaents passed by Mr.Sundaram and
the Revenue Segretary. '

(c) I learnt that confidential .

. reports written during deputation
are not .to be taken into account.
However, I submit, Sir, that in my
case the period is such.that it
interferes with my promotion and
hence the reports from the United
Nations may please be considered
8s a special case.

He fdllowéd up the matter with the Chief Secretary
by letters dated 20-7-1989 and 8-8-1989. Eventually

on 21—8-19895 the Chief Secretary, sent him a reply

in Marathi which on translation reads as :=

0.08/-‘
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"Pleasg rafer your D.O,letter
No.Additional Commissioner/PRO/
CS/1989 dtd. 8.8.1989 regarding
promotion to Supertime scale.

You-are recently held eligible

for promotion to Supertime scale.
Orders regarding promotion will be
issued whenever there will be
regular and permanent vacancy."

Then, on 13-12-1989, the applicant

wrote to the Secretary, Department of Personnel,

Home Ministry, New Delhi stating:

80

"I am enclosing a letter in Marathi
received from my Chief Secretary

in August,1989 informing me that
.my casghad been cleared for promotion
and that posting orders would be
issued as soon as there was &
‘vacancy.

~ This means, 'Sir, that I should be

‘the first person to be promoted-
‘whenever a vacancy arises. The 1973
batch of IAS officers who are six
years. junior to me are due for
promotion and I have an apprehension:
that the Chief Secretary might try
to bypass me again, ily reasonable

_ apprehension is based upof the fact

that I have complained against the
Chief -Secretary for protecting
corruption. ' '

I,therefore, request you, Sir, to
please direct the Chief Secretary
not to violate the government
decision communicated to me by the
Chief Secretary himself. If it is
found that my allegations against
the Chief Secrastary are false I am
ready to accept the punishment but
this is quite a sepsrate issue and
should-.not be allowed to interfere
with my promotion. _

I hope you will consider my request
sympathetically and issue necessar
directions to the Chief Sscretary.

As he continued to be aggrieved, the

applicant filed this application on 29~12-1989

praying for“histromotibn,to a post in the Supertime

scale in the lMaharashtra Cadre of the IAS. The
‘ N

* - 009/"' .
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respondents have ooposed the appliCdtlon by filing

 their written statement. We have alsoc heard
Mr.Bhangde,leérhedvadvocate for the appliéant and
Ms.P.D,Anklesaria, learned Government Pleader for

-the respondenfs. N

9. .. ‘Before considering the rival
contentions it would be useful to refer to the
rule position in relation to.promotion to. the
Supertime scaierf ﬁhe IAS. The'relevant Rules
are;the'Indian.Admimisfrative-Service(Pay)Rules
1954, Bule 3(2-A) of which says: N
~ - ' : ; "Appointment to the Selection Grade
: o and to posts carrying pay above the
time scale of pay in the Indian
Administrative Service shall be made
by selection on merit whth due regard
to seniority."
It is not disputed that the Supertime scale is one

of bhe scales of pay above the Senior Tlme scale

of pay and $SO is covered by this rule.

10.- ' On:27-i2—l97§ the‘Goyernmenf of India
Cabinet Secretaridt, Department of Personnel and

P Administrative Reforms issued.instructions to the
State Governments laying down that . Scresning

as
Committees should be set up and guldellnes,Ldetalled

in the annexure to the instructions should be follo‘ed o

in reqard to promotlon/seloctlon of IAS Offlcerr to
the various gride of the service. The guidelines
pertaining to promotion to Supertime scalé“posfé

read'as under:

.10/
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®III., FROMOTION TC SUPERTIME SCALE

- POSTS.

(1)Composition of the Screening
Committee.

 The S6reening Committee may consist

of three officers - the Chief
Secretary and two officers in the
State at the level of Additional
Secretary to the Government of India.

(2)Zone of consideration.

The zone of consideration may
consist of all the members of.

- the Indian Administrative Service.

who have completed 16 years in the.
service. : ’ o

(S)Method of selection.

(i)Selection should be based on
merit with due regard to seniority
as provided in sub-rule 2(A) of

" Rule 3 of the Indian Administrative

- Service(Pay) Rules,19%4, -
(ii)Suitability of officers to hold

- supertime scale posts may be judged

by evaluating their character roll
record as a whole, and general
assessment of their work..

(iii)An officer -against whom a
vigilance or departmental inquiry
has been started should also be
assessed and the assessment placed

- 1in xke a sealed cover. The question

of ihcluding him in the panel should
be considered when the result of
the inquiry is-known.

(iv)The reasons for supersession
may be indicated in the case of
officers who are not included in the
panel. ' . _

(v). An officer who has not been
included in the panel in the first’
instance should be eligible for re-
consideration after earning two more
reports. ' ‘

(vi)Spacial review may be done in

cases where adverse remarks in the
Officers' annmual confidential reports

v..ll/L
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are expunged subéequently'as a result
of their representations.

4, Period of validity of the ranel:

(i)A fresh panel may be prepared as

soon as all the officers on the
- previous panel have bean provided.
(i1)If a vigilance or departmental -
enquiry has been started against an
officer on the panel after a preli-
minary énquiry establishing charges
prima. facie, the said.officer shall
not be promoted to the supertime
scale and will be deemed to have
been excluded from the list, pending
the result of the enquiry.
(iii)Subject to exigencies of service,
the appointments to the supertime
scale may be made in the order in
which names appear in the panel."

1. However, by an earlier Resolution
dated 13.6.1974 the Government of iBharashtra had
set up_én Establishment Board consisting of

5 Members headed by the Chief Secretary-to;

inter alia, make récommendatﬁons for.appointments
'by}promotion to posts éboVe the  Senior Time scale
of thé‘All India Services. ThisAResolution‘was
amended\by %he;Govénmmeﬁt of Maharashtra's
Resolution dated 25.4.1989 in térms.of which two
separate Establishmenf Boérds/we:e set up. The |
constitution and functions of Establishmept‘Board
Né.I, which is the Board with which we are concerned,

were laid down as follows:

A)‘The Constitution of Establishment
Board No,I i~ , :

The Chief Secy will be the Chairman
of the E.B.I and the two officers
working as Addl.Chief-Secy's will
work as its members, )

yoe o .001'2/—
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2. The functions of the E.B.I

A) To select Officers for .promotion to all
posts the minimum of the time scale of whléh
is Bs.5100-/ and above.

B) To consider the representations against
the notice of premature retirement served

- to those who hold the posts the minimum of

time scale of which is Rs.3700/~ and above
as Representation Committed.”

By another Resolution dated 28-1-1975 the

Govermment of Maharashtra laid down principles to0 be observed

in connection with promotion from a lower to & higher grade,

X

service or post. Clauses 1(2),(3) and (6) of thls Resolution

read as under:i- _
"1{2 JPromiotions above the first promotion to

Class I should be by strict selection i.e.
only those persons who possess positive merit
~and achieve tangiblé good results should be
considered suitable for promotion irrespective

- of their seniority provided they fulfill the

criteria of length of -service prescribed if any.

(3)Promotions to the posts of Heads of Depart-
ments should be by only very strict selection
on the same criteria as under {2) above and
irrespective of the class of service to which
they belong. Selection should depend on the
competence and ability of the officer to
inspire a sense of dynamism in the department
and effect a stricter control.

LI I

. : N &
(6)In the case of promotions by selaction,
interse seniority of the officers who are
considered fit for promotion should be
maintained subject to grant of accelerated
promotion to those who possess an oubstandlnq
record." .

By a further Resdlution datdd 1-4-1976 the Government of

Maharashtra .amplified Clause 1{2) of the earlier Resolu-

tion dated 28—1-1975 as follows:

43, (a )Promotions above the first promotlon
to Class I Service have to be on the basis

" of strict selection as describ®ed in clause

(2) of the Government Resolution dated 28th
January,1975., With a view to ena bling the
uovernment servants posse:sznqe e
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positive merit to be considered for promotion
earlier, in amplification of clause(2) of the
said Government Resolution, it has been decided
that the field of selection. should be widened:
s0 as to ensure that, whenever any posts are
to be filled by promotion, the number of
officers considered for promotion is four
tim&s the number of vacancies likely to
- - occur during the next two years, or the number

- ' of the seniormost officers appointed to the

lower grade, post or service during four

consecutive years, whichever is greater,.

{(b)For being consideréd as a person possessing
positive merit, a Government servant's record
should he free from serious blemish, and should
show that the person concerned is able, not

‘ * only to discharge efficiently the duties of
the post held by him for the time being, but
to shoulder the duties and responsibilities
of a higher post."” o '

Tt is pertinent to note that clause 1(3) of the Resolu-
| tién dated 28-1~1975 was not amplified or amehded when
clause 1(2) of that Respldtion.was amended by this Reso-
lution dated-l-4—i976. Thereafter, bylanother Resolution.
dated 19-941977.the Govt. of Maharashtra amended this'
- definition of 'positive merit in.the Resolution dtd.
1-4-1976 as follows: o |

"Government has since decided to modify this
definition and is accordingly pleased to
direct that for the existing para 3{b) of
, Government Resolution dated the lst April,
- . 1976, the following sub-para should be
' ' " substituted vizi- T
"3{b)for a Government Servant to be - .
considered as possessing positive merit,
the overall assessment of his record '
should show that he possess positive"
qualities like initiative,drive integrity *
and efficiency to a noticeably higher
. degree than necessary for discharging
efficiently the duties of the post held
by him and also shoulder the responsibi-
lities of a higher post. The person should

- be clearly fit for promotion to a higher
post and should not be a bhorder line
case." " . - o '

Of course, 'these Resolutions do not indica{e that
these are applicable to IAS offigers but we have

‘quoted these in detail because the Establishment

ae 014/—
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Board and the respondents took these Resolutions
into account when considering the cases of the

applicant, and othér'eligible officers, for promotion.

13. , It would &lso be useful to rofer

6 the gradings to be given by the Establishment

Board When evaluating the rerit of the officers

and the minimum grading which an officer should

éecure to beéome eligible for promotion. Admittedly
neither do the Indian Administrative Ser?icé(Pay)
Rules,1954 or the guidelines dated 27-12-1975

issued by thé Govt. of'Iﬁdiﬁ prévidé for gradings

nor do they prescribezany minimum gradingfﬁhiéh an
officer is fequired-to”Secure for proﬁotion. HoweVer,
by Resolution dated 7-7-1987 the GOvérnment of
Maharashtra had issﬁed instrucfiéné prescribing

gradings when selections were tolbe made for promotions.
These gradings were to be given to officers considered
on the basis of their Cbnfidentiai'rolls. The gradinas
so prescribed are A+(Outstaﬁding),A(Vefy'Good),' |
A-(nearing very good), B+(Positi9ely'good),B(GOod),
‘B-(Ave;age) and C(below ave%agé); The Resolution is
mentioned as it, too, has been taken into consideration
'by the Estébiishmeht Boérd.andvfﬁe respondenfs when
considéring the cases of the applicant, and other eliqi-
ble foicers;'fcr promotion. It is. not disputed that the
State Goverpmeht has adort ed 'Positively good' desinnated
as ’ﬁplus' as being the minimum grading reguired for
éromotionlto both the Selzction Gradé aﬁd the Supertime

scale of the IAS.
14, ' Coming now to the rival contentions,

it is the applicant'scase that as the record stands

.15/=
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now, i.e. after the earlier advérse remarks for
"the year 1982-83 have been expunged, there are
no adversé confidential reports after 15;6—1982,
the date of his promotion to the Selection Grade
of the IAS, which dis-entitle him for promotion'
to the Supertime scale of the IAS and there is
no other factor whlch could legltlmately come
in the way of such a promotlon to him as the
Chief oecretary s letter dated 21.8.1989 certifies
the applicant as being fit for promotion to the
Supertime' scale of the IAS and assures him of sﬁch
a promotion as and when a. vacancy arises. The
aopllcant contends that such a vacancy is avai-
lable. It_ls the applicant?s submission that he
has beeh,denied promotisn to the'Supertime scale
of.thé JAS year after year right from ifay=June,
1985 éver? year when'his'juniof in the 1967 batch,
one Shri A;N.Bhadkamkar;,was so;promoted. It is
‘the applicant's case that there wWas no vaiid
reassn for superseding him when making such
promotions while his”;epresentatign against the
advefse rémarks in his confidential reports was
pending aha that,5insany case, these adverse
remarks have since been expunged. It is his
submission that such supersession is arbitrary,
illegal and malafide and thus violative of
‘Article 16 of the Constitution. He also alleges
malafides aacainst ths second ard third respondents
on £he ground that they are ill discosed towards
him becuuse he had besn constrained to make
complaints against them to the Chief Minister of

A _
aharashtra. | . ,_16/-
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15, In réply, the respondents submit that
the applicant's suitability and fitness for promotion
to the Supertime scale of the IAS was considered, along

with his batchmates belonging to the 1967 batch of the

" IAS, by the Establishment Board on 6-11~1984. The

L3
applicant was found as being pot fit for such promotion

on the basis of the confidential reports for the

previous five_years, i.e. from 1979-86 to 1983-84.

However, durihg the oral arguments the respondents'
clarified that the five year period aéfuélly considered
was 1978479 to 1982-83 becagse the gpplicant;s EOnfiden-
tial report‘for 1983~84 was‘hot available by that date.
The respondéhts also submit that it is a long standing
practice of the Government of Maharashtra that the

confidential réports of the last five years are taken

into consideration for the purposes of prorotion to a

higher scale. In a case where, on the basis of the last

five years* confidential records, it is not possible to

come to @ conclusion with regard to the suitability and

fitness of an officer for promotion to a guperior grade,

confidenfial reports of the past service of the officer

~are also taken into consideration.The respondénts further

submit that it is also their practice,which is confirmed

by the Govt. of India's guideline§ dafed.27-12-1975,that
where an officer is not found suitable for promotion

and is superseded the Establishment'Board considers his

case only aftef a lapse of twé years wheén the confidential,
reports for the next two years have béen written and become
available. The respdndenté contend that so, since the appli=-
cant was considered as be ing QQL fit for prohotion to

the Supertime scale of the I.A.S. in November, 1984,

his case for promotion could be reconsidered only
ool7/-
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after the confidential reports for the next two
years viz. 1984-85 and 1985-86 were written and
became available to the State Government However,
no confidential reports in respect of the apollcant
were available for the fou%Z;gglod from 1984-85

to 1987-88 because, as wé have stated earlier,

the applicant was on leave from 5-7-1984 .to

18-1-1985 and, thereafter, was on a foreign

assignment till January,l1988.

6. The~respondents_furtberwsubmit
thaf although thes applicant's representation

of 1988 against the edverse entries in hisg
confidential report pertaining to the yeaf
1982-83 communicated by letter dated 3.8.1984

was peeeived 3 years and 8 months late,nontheless
the respoﬁdents considered the representation
favourably and exounged the adverse entrles in
January,1989. The respondents cohteﬁd that this

consideration belies the applicant's allegation

of maJa ides as the appllcanu S representation

recelved favourable consideration even though

fell outside the sco
it was hopelessly delavyed and so”/ of Rule 9 pe

of the All India Services(Confidential Rolls)

Rules,1970 which reads as :

A member of the Service may represent
~to the Government against the remark
comnunicated to him under Rule 8
“within 45 days of the date of its
S receipt by him?

Provided that the Government may
entertain.a repr2sentation within
threz months of the expiry of the
said period if it is satisfied that
the member of the service had
sufficient cause.for not submitting
the representation in time."

..18/-
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17, ' The respondents further submit
{hat immediatély aftei“ﬁberadyerse entries had.
been so éxpunged the matter of the applicantis
:proﬁotion'to the‘Supertime scale of the IAS was
conéidered-by-the'Establishment Board on 7-2-1989
and once aodln the applicant was found as not
fflt for such ‘promotion, However having regard
to the facbs of the applicant's case, the Establish-
" ment’ Board suggested that a special report be called
fromithe épplicant‘s superior‘égthority,viz.
Commiésioner,‘Nagpur Division, fér‘judging-the
applicant's suitabilify for prombtion to the
éupertime'scale‘of the'I&S.'This special réport
‘ | : became avallable in the last week of March 1989
| “and, after con51der1ng¢1t at its meeting in
Apr11,1989l the Establishment Béérd came {o
the conclqsi¢n that the épplieant was fit for
promotion té the Supertime Scale of the IAS,
Thereéfter ‘the app llcant was 1nf0rﬂed about this
p031t10n by the letter dated /l 8. 1989 to which

we have referred earller.

18, .. ~ It is the.respondentF‘ contention

® B that no reqular and long term vacancy in the

| : Supert¢me scale of the IAQ was 1mmedzately avallable

and that a rellable picture 1n this regard would
emerge ' only in or after May,1990 as it was antici-
patéd that thé_ﬁgcénciéa ﬁay have to be filled ﬁp
by-firgt accommodat ing offiéers senior to the
applic;nt who Weré being répatriateA by the
Govt. of India to Maharashtra State after hav1n0

completed thelr tenure of Central deputatlon.

.19/~
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In the meantime, however, on 15-2-1990 the
State Government decided to hold a departmental
inquiry against the applicant under Rule 8vof‘
the All‘India Sefvices(Discipline and Appeal)

‘Rules,1969 and not to promote him to.the Supertime

sc-ale of the IAS  till the outcome of this
inqdiry.'A statement of articles of charges

albné With a statement ofvimputations of
misconduct and misbehaviour, a list of documents
and é list of witnesses on the basis of which
the charges againét him wefe propbsed.to'be f
sustéined dated_29r3-1990 was accordingly sefved
on the applicant'on‘4~4el990. It is con{ended“that

~thé éctionAbf the respondents in not promoting'

the applicant pending the results of the inquiry

is in conformity with para 4(ii) of the annexure

to thevinétrﬁctions of the Govt. of India dated

27=-12-1975 which we have quoted earlier.

19. , ' ~ The applicaﬁt’s case was put forward
thus. First, promotlon to posts in the Supertlme
scale of. the IAS is by selﬂctlon from amongst
offléers who come within the zone of consideration
on tHe,basié of the recommendations of the Es{ablish—
ment board which are based on an evaluation of the
last 5_years' annual confidential reports of the

officers concerned. Sécondly, in terms of the Indian

AdnlnlsTratlve Serv1ce(Pay)Rules 1954 there is no

.dlqtlnctlon whatsoever between the grading to be

achlaved by an IAS officer for promotion to the

Selection Grade and that required to be achieved

* '20/-
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| by him fof promotion to any Of‘fhe.higher‘grades
in the IAS. .Thirdly, as the applicant-had'been

found fit for promotion to the Selection Grade and

as his confloentlal reports tneredrter -as th se now

toad, after the adverse rem marks pertaining to. the
yea£‘1982~83 had been expunged as a result of the
applicint's reprasentation, were in no wéy whatsoever
inferior to tﬁe confidéntial reports:on the ba;is of
which he_héd been promoted to the Selection Grade,
the only possible recommendation that thﬂ;Establiehmont
Board could make at its sp001a1 moetnng on 7-2-1989,

to rmv1°w 1ts G?I]l“r reCOmwondatlon on 6-11-1984 .

-

: pertalnlnq to the appllcant‘s su1Labilwty or
therw1se for promotlon to posts in the Supertime
scale of the IAS, was thai the appllCﬂnt vas fit
for and sd entitied to promotion to the’Supertimei
scale of the IAS Flnally, as the acpllcqnt had
now been found fit for “romotlon to the auportlme
" scale of the IAS he should get thls\/ery benafit
from 6.11.1984. The appllcdng alse made alternative
»- sﬁbmissions pertaining to delayed communication of
i. adverse’femérks in cdnfidéntial reponts, failure
o ' t0 obtain' corf idé_ntial reports for the perivod
that the applicant was on deputation to aﬂ‘
international orqanlsatlon, failure to holo
spec1f1c review meetinns of the Estaollshment
Board in time and mala fide.lwe now *proceed to

examine each of these ‘submissions.

Ve
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20. '~ As regards the first submission,

it is not disputed that posts in the Supertime
scale of the IAS are to be filled'by selection

on merit with due recsrd to seniority.from anonzst
offiéers who come within the zone of consideration.
The practice in xbha?ashtra is'thaf_fhis selection
is baged on the recommendations of an‘SéTablishment
Board‘ahd that for this Board to recoﬁmend

an officer he -should geceive'a grading of not
less than 'PositiVely godd' designated as 'B plus’.
This?éractioe has- not been’questioned by the |
'applicant and SO we are prbceeding on the basis of .
the practicegz followad and the procedure adOpted |
‘by theifespondents even though some of thé
prabtices féllowediand procedurés adopted are not
speéifically'mentioned in thevrelévant rule and
the Jovernient of India's instructions dated
27—12—1975_85 also-the current Resolutions of the
Governéeht of ﬂahévashtréiwhich were shown to us,
21, | Coming now:to the second submission
viz. that there is no distinction whatso2ver between
the grading‘required to bhe achiev;d for promotion
to tﬁe Sglection Grade and that required to be
achieved for promotion to the Supeftime scale of
thevlﬂs; it wes the applicant's contention that no
such diétinction had beén made in the Indian
Adminisﬁrétive'Service(Pay)Rules,i954 or in any.

of the Qdministrative inétructions_that havevbeen

1

issued and/or Resolutions that have besn notif ied.
in this regard. It was his submission that as per
the- longl standing practite in vogue the only
requirement was that an officer be graded as

.22/



'Positively good' designated as 'B plus'. It was
contended on behalf of the applicant that as'the
only criterion for sélegtion for promotion for
both” the Selection grade and the Supertime scale
of the IAS is merit with due regard to seniority, .
it-meané that what is adequate or good enocugh for
considering an officer as fit for promotion to the
Selection Grade must be adequate and good enough
for considering him as fif for promotion to the
- Supertime ééaletof the IAS, The respondents sought”
to contend that strictef standards were adopted
for grading éh:IAS officer as 'B plus"in-the
selection forﬂpromotion to the Supertime scale
wﬁen'compared with the standards ééopted for
grading him as ‘B plus' in the selection for
prémotién_to'the Selection Géade. They cited
clause"l(3)'qf the Resolution dated 2541-1975
(sdpra) in sﬁpport of this pragtice. But we find
~that no such distinction has been made ih the .
Iﬁdian Administrativé Servipe(?ay)ﬁules,1954;
also,no such distinction‘héé been made in the
Govt. of India's instructions dated 27-12-1985
{supra). Thoqgh clause 1(3) of fhe Resolution datéd!
28-1-1975(supra) calls for "very strict selection"
it also says that this vér? strict selection is to
Joe done in terms of clbuse 1(2)thereof. In this
clause 1(2) it has 5een‘laid'down that only those
persons who possess positive merit and achieve |
tangible good results ehould be considered suitable
for promotion. What donétitutes'positive merit’
has been defined in the Resolution dated 28-1-197%
~«@s amended on 1-4--1976{supra). But nowhere has

..23/;
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it been laid.down in any of these Resolutions that
what is- positive merit for selection for promotion
to the Selection Grade is not positive merit for
selection for promotion;to.the Supeftime scale of

the IAS. It has also not been laid down anywhere

‘in any of these Ra2solutions that different standards

are to be édopted for assessing 'positive merif’

for posts‘in different grades. It hasfnbt been put
forward anywhere that the applicaﬁt did. not achieve
tangible good results prior to his consideration for
promotlon to the Supartime scale of the IAS in
November 1984 although he had achleved such results
prior to his con51oeratlon for promotlon to the
Selection Gyade. It has glso not been put forward

that the applicent lacked dynamism or ability to

effect a strictlcontrol. Against this background

|

we must reject the respondents' submission to the

.0 ‘ . b . . , .
effect that what is good enough for recommending
i '

‘an officer for %electionfﬁor promotion to the

-~

Selection GradeLneed not necessarily be good
endugh for recosmendihg_hié cdse for.selgé%ion ‘
for promotion t0 the Suﬁertime scale and uphold

the épplicaqt's submissiohs.oh this point.

22, - -~ Coming now to the third submission

of the applicant, viz. that his confidential reports

"as _these now stand are in no way whatsoever inferior

to the confidential reports on the basis of which

he had been selected for. promotlon to the Selection
Grade and so he was fit for and entltled to promotion
to the Supertima scale of the IAS and that the

Establishment Board should have so recommended,

0-24/“' '
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we may start from the respondents' statement thaé

a conclu;ion in regard fo the suitability and fitness
of an'officervfor promotion @o a spperior gréde is
arrived at on the basis of a consideration of t;e
last 5 years! do&fidéntial reports. Prdm the record
made available to us by the respondents it i§ clear
that the last confidential_report‘tﬁkén into consi-
deration by the Establishmen# Ba rd at its meeting
on\6-4—l9é3 Qhén it decided to recémmend that tﬁe
_applicant should now be-giveﬁ the‘Seléctién Grade
was the confidential report for the year 1981-82
énd so‘the‘s yéars} confidential ;eports covared

by it were those from 1977-78 to 1981-82. There is

. no mention in the minﬁtes of this meeting of fhe
Establishment Board that they had méde any relaxation
in the matter’df the grading required to be achieved
for Selection for brqmoti§n t0 the Selzction Grade
and so their conclusion can only mean that the
Establishment Board had graded him as a 'Positively
good' designated as 'B plus'. No otﬁé; interpretation
is poésiblé becauée, as submitted by the respondents,
thé‘prescribed gfading'for‘pfomotion to Seleétion

_ Gr?de is"B plus®. It was the applicant's case that

" from this we -should go on to the fact that when the
applicant.was'consﬂjeredjfor prombfion to tﬁe Supertime
scale on 6.11.1984 the 5 years confidential reports
that were taken into accouﬁt were'for the period'endinq
+1982-83. We have dealth with this point earlier also.

The record also shows that the applicant's confidential
o, i

25/



Dt atinsn e e s a4 LSRR e e A R T A E R A

-3 25 ia .
report for the year 1983-84 was not awvailable on
6-11-1984 when the Establishment Board met; this
was obviously bécause this report was aCCebted
only on 23-6-1986., It is'the applicant's case

that, so, the 5 years' confidential’reports that

were considered were the confidential reports

for the years 1978-79 to 1982-83. The applicant

wenﬁ on to submit that it was thus pleér tbat

wheress he had been found suitable qu promotion

to the Selection Grade én the basis of the assessmeﬁt
of hi% cbnfidential reports foi the 5 year period
1977~?8 to 1081-82, his suitability for promotion

to the Supertime scale of the IAS had been assessed

‘on the basis of his confidential reports for the

Syear period 1978-79 to 1982-83. It was his
éontention‘théth4 years‘vrepofts Viz: those for
the 4‘yeérs }978~79 to l§81—82 were common to
bofh tbe assessments and S0 thqﬁonly difference ~-
between the twb aésessments wa's that whereas for

selzction for promotion to the Selection Grade the

‘Gonfidential report for 1977-78 was the fifth

year’§ confidenfial~rep0rt that had been taken
into_abcouﬁ%, for consideration for promotion ‘

to the:Supeftime\scale of the IAS the fifth year's.
confidential report “that had been taken into acoount

was thé\Eonfidential report for 1982-83. It was

his further cbhtention that the Chief Secretary's = .
letter dated 3.8.1984, which we have quoted earlier,
convevying adversé remarks in his confidential |
reports for the year 1982-83 also conveyed the
aspects of his’performancg which merited commendatory

remarks. After the adverse remarks mentioned therein
' 0126/"‘ ‘
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are‘dele{ed, as has now been'done;all that'remains
are the commendatory remarks. It is the applicsnt's’
contenfion,that a peruéal tﬁereof'in the letter
-dtd. 3.8.1984 establishes beyond any doubt
whatsoever that there is no way ih which his

confidential reports for 1982-83 as these now stand

after the adverse remafks have been expunged can'be
graded.as anything,less thén<0utsténding.We would
add that a'perusal‘of the record shows tﬁat in'both
the confidential repo?fs pertaining to the year’
i982-83 as these initially stood with the adverse
remarks intact,the applicént had gtiil been reported
on as being £it for promotion to higher grade. o
Against this backgrand, wé see considerable mérit
in the submission of the applicant; From this the‘
applicant Qént onvto contehd'thaf thus there was

‘no way in which his confidential reports for 1982-83 ..

as these now stood after the adverse remarts had been

eXpunged could be regarded as being inferior to his
confidential report for 197778 and so it lbgically"‘
followad that his grading on the basis of his confi-
dential reports for the % years périod'l978-79 to
198182 plus 1982-83 could not be any lower than his
grading bn the basis of his confidehtial reports for
the 5 year period 1977-78 plus the same 1978-79

to 1981-82. We see merit in this logical deduction
also. As an alternative linetof afgﬁment the -applicamt
"submitted that the fécﬁ that he had been found suitable
fOr‘promotioh to the selection grade at a meetina of
the Zstablishment Board ori 6~4-1983 on the basis of

his confidential record file upto 1981-82 meant that

. 027/“
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his record and the general assessment of his work
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as a whole uptb and'indl@ding 1981-82 amounted to
at least 'Positively qood! désignated as 'B plus'.
He submitted that it was not open to 'the resporidents

to look behind this record. He cited Baidyanath

_ ubhapétra v. State of Orissa and another,-AIR,1989'74 v

SC 2218, in which the Supreme Court have held :

"When a government servant. is promotad
to @ higher post on the hasis of merit
and selaction, adverse entriess if any
contained in his service record lose
their significance and those remain
on record as part of past history."

/

in support-of this submission. He went on to submit
that as his confidential reports for the very next

year, viz. 1982-83 as_these now stood after the

adversé remarks_had been expunged were outsiahding,
there was 50-way in which his record and the general
assessment of‘his work as a Whole upto and including
1982—83vcoﬁld:be ahythidg less than at least

’PositivelnyOOd’ désignated as "B plus'. It was his

~ contention that, in fact, it should be higher becamse

later reports carry heavier weight. He cited Brij iohan
orts carry hea :

Singh Chopra v. State 8f Punjab, AIR 1987 SC 948,
in which the Supreme Court have held : .

"This Court has consistently taken the
. view that old and stale entries should
"not be taken into account while consi-
dering the quastion of premature retire-
ment; instezd; the entries of recent
past of five to ten years should be
~ considered in forming the requisite
e opinion to retire aGovernment emplovee
"in public interest. It would be ’
unreasonable and .unjust to considar
ar'verse entries of remote past and
to ignore the good entries of ricent
past. e ane therefore of the opirion
that if entries for a period of more
than 10 years past are taken into
account it would be an act of digging
‘ . out past to get some mat:rial to make
* an order against the enployee M 28/
' ¢ 28/
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in support of his submission. The applicant also cited

Pranabandhuy Sahoo v. State of Orissa and others, II(1990)

ATLT (SAT) 132, in which the Orissa Administrative
Tribunal_have held | \

".o...othe petitioner was promoted to the
cadre of Class II of OES on 1-9-8l1. Such

a8 promotion is on the basis of merit-cum-
seniority. Having promoted him in the year
1981 the prior entries in the CCR become
staele and the same is to be treated as
non-existent in the eyes of law."

We see considerable merit in this alternative line of

argument also inasmuch as there is no way in which the

applicant's character record'roll as a whole as it stood
on 31-3-1983, after the adverse remarks for the year
",1982;83 had been expunged, can be deemed to be inferior

to his character record roll as a whole starting on

Al

‘31-3-1932 on the basis of which he ués founa suitable
for promotion to the Selection Grade. The applicant
conclgded his submission on this point by contending
thaf, tberefore, in no viéw of fhe‘matfer whatéoeygr
could the respondents have failed td find the applicant

suitable for promotion to the Supertime séaleYOf the IAS

on the basis of hié reports upto and includihgv1982—83.

23. - Regarding the third submission of the

| applicant the respohdénté'.first submission was that_'
the applicant had no legal right to selection. It

.was fheir case that ail Sépertime scale posts in the
IAS are §eluctioh posts énd appointment thereto need
not follow order of seniority and that, on the facts

of the a%plicantﬂs case, it was held that the applicant
did hot &ualify for promotion. They quoted Sant Ram

Sharma v, State of Rajasthan and others, AIR 1967 SC
1910, in support of this proposition. .But that‘case
. .29/~
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does not help the respondents because in it there
3 waé no challenge to the decision of the selection
board. The question for détermination in that case
was whether the pétitioner was'entitled, as of
‘fight, to be proﬁoted.me:ely on the ground that
his name stood first.in gradétiOnéiét and what wés
contended in that case was that, in the absence of
any statutory rules govarning promotions to
selection grade b03§s, the Goyerhment canhot issue
-administrative instrucfions and such administrative
instructions éaﬁnof impose any restrictions not found

“in the rules'alréady f#amed}

24, | o .The'respondénts“ second submission was
that the rules prbVided.for‘prepéfation of a select
list in which primacy was to be given to_merit. They

 cited R.S.Dass v. Union of India and others, eté€. etc.

AIR 1987 SC 593,“in support of their cdnfention. In
that bunch of cases, thefappliCants, challenged the
aétibn of the respondents in superseding.them in an
arbi%rary manner.without recording any reasons. e

do not-see how this can be. of help the respondentg.

It is\nobody's'Cﬁse that the épplicant was not placed
in the panel for the Superfime scale of fhe IAS becaase -
persons junior to the applicant received a higher
grading than the apblicant and that there was no room
to accommodate the applicani in the panel. The facts

of thelgase.we are deciding are tha{ the>applicant.was
initially %ound unsuitable for promotion. Subsequently,

the case of the applicant ' as considered in isolation

and the applicant was found suitable for promotion.

. 030/—
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In this case that we are deciding there is no

question of having to choose between two persons

both of whom are qualified. e must therefore

reject this submission of the respondents.

25. . Before proceeding further with our’

examination of the applicant's third submission,

we would refer to the record,'As ment ioned earliér,
the Zstablishment Board in its meeting held on
6~ll—1984 fdund thé,appiicant as not suitable for
promotion to the Supertime scale<of the IAS, At its

" meeting on 15-6-1985 the a@plicant's case was not

cohsidered because the next two subsequent CRs wer?
not available. It is perﬁinent to.note that the
Establishment Board was under the impreésion’that
the acplicant's bonfidehtial';epdrf_upto 1983-84
had been considered; that i% obviously incorrect as

. .
this report was not available even on 15-6-198%, let

alone 6-11-1984. There is no doubt whatsoever that the

last confidential report on the applicant that was

cansidered by‘the'Establishment Board at its meeting

on 6-11-1984 was the report for 1982-83, S0, the only .

next two confidential reports for which the Establish- -

ment Board cosld have been waiting were the reports

for the years 1983—84 and 1984-85. Nonetheless, the
_ o

same erroneous position was repeated at the meeting

of the Establishment Board on 2.9.1985 and 7-10-1986.

Agdin, the case of the applicant was not considered

&t the meeting of the Establishment Board on 29-7-1987

on the @round that he was on deputation to the Govt.
of Botswana and the reports on him for the last two

years were not available. The erroneous position was

..31/-
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repedted at the meeting of the Establishment Board

on 5-5—1988.

26. . We pause here to examine the position

in respect of the donfidential reports for the years -

1983-84 ahd 1984~85. There is no doubt that the
confidéntial report for 1983-84 was finalised on
23-6-1986 and so was available thereafter. It is the
respondenfks’case that the confidential report on the:

applicant for the period from 5-7-1984 to 18-1-198%

"has not been written as he was on leave during that

period. But there is no explanation whatsoever as to

~ why no'report was written on the applicant for the

period 1-4-1984 to 4-7-1984 when he vas very much

on duty. This period is of more than three months
Y ‘ , !

duration. No_pleé”has_been'put forward that neither

the reporting authdpity nor the reviewing authority9

nor the accepting authority had seen the performance

of the applicant during this period. Sub-rules (2)
and (4) to (6) of Rule 5 of the All India Services
(Confidential Holls)ﬁules!1970_makeu'if clear beyohd.
any doubt fhat this is the only contingency under

which it would have been permissible for the report

for 1984-85 hot to‘be,written. These sub-rules are °

reproduced belowi-

"(2) A.confidential report shall also be
written when either the reporting authority
or the member of the Service reported upon
relinquishes charge of the post, and, in
such & case, it shall be written at the
time of the relinquishment of his charge
of the post or ordinarily within one month
.thereafter.

(Provided that a confidential report may -
not be written in such cases as may be
specified by the Central Sovernment, by
general or spacial order) ’

.!32/—
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(4). thetre the reporting authority has not
seen, and the reviewing authority has seen,
the performance of member of the Service for
at least three months during the period gfor
which the confidential report is to be written,
tha Confiloyri 1 »2%0rt of any such member

- for any such period shall be written by. the
" “reviewing auuhorlty, and where, both the
reporting authority and the reviewing
\ authority have not seen, and ths accepting

. - authority has seen, the performance'as
aforesaid of anv such member during any
.such veriod, the ~onfidentisl report shall
be written by the accepting authority.

(3) LRI S

(5) @here the authority writing the
Conf idential Beport Gmder. aabarule(?)
or Sub-rule (4) is a Government aeivant
such report shall be written before ﬁhe
retires frov service. »

(6) ihere the reporting authority, the
reviewing authority and the accepting
auﬁhorlty have not seen the nerforméencs .
of ¢ mamher of the Service for at least
. three months during the pesriod for which

‘ - the report is to be written, an entry

: to that effect shall be made in the
confidential reaort for dny such perwoo
by the 'Government.

’

Purther,‘noiaeneral or spec1al order of the Central Govt.

dlspﬂn51nc “with the nﬂed for a confidential re“ort for

~such a limited perlod of Jusﬁ over three months was shown

to us.: So, &as thﬂ apﬂllcunt was on leave from 5~741984 to

18—1-1985 and xas,the éfTer, on a foreign aséignment till
1988, the confidential report for the period l-i-1985 to
4~7-1985 5uﬁ of the year 1984-85 should, in tarms of
clause{2) of-ﬁbe sub-rule Quo{Gd above,vnéraally have bezn

written & month.after 5-7-1984 and then sent on to thé
reviewing and-aCCeotinm authorities. I% wogld have bean

the only report for 1984-85 as the applicant did not
thereafter in that ysar uork for at l“dst 3 months in a
post. No exolanation was forthcoming as to why this

was noq done. There is no doubt that the'confidential"
report 'for 1983-34 should and could have been made available

within a reasonable period after 31-3-1984 and cériainly

well before it actually beceme available on

23~6-1986. Against this background we have no difficulty
L . ..33/-
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in holding that the next two subsequent confidential

reports for-vhich the Establishment Board éouldrhave
waited, viz. the reports for 1983-84 and 198485,
should have been avuilable by 15-6-198%5 which is the
first time that the Establishment Board reconsidered
the case of the applicant after its méetinq on
6~11--1984 wheﬁ it found that the épplicant was not

"~ suitable fbr promotion to the Supertime scale of the

Ias.
27, _Even if it is contended that no
. . confidential report cbuid have been written for the
i year 1984-85, we have to see whether reports could
have been written for the three years 1985-86 to
® ' ' 1987-88 i.e. for the period that the applicar_ﬁ/ was
on deputation to an international organisation.
Rule 5(1) of the All India‘Service(Codfidential Rolls)
Rules,1970 lays down that: |
"5,  Confidential reports - (1) A
., Confidential report assessing the
‘performances, character, conduct and
qualities of every member of the
~ Service shallbe written for each
' financial yedr, or calendar year, as
A may be specified by the Government,
o (ordinarily within two months) of, the
close of the said years:
% ‘ : - (Provided that where a membar of the
2 Service is on deputation to an :

international organisation, confidential
reports in respect of such member may
be 'Nri't'ten - .

ceie B3 Wy

(i) for the entire period of his
tenure with the said organization

; even in a case where the period of such
tehure exceeds one year; or

(ii) for such shorter period as may be
. considered convenient or necessary by

the reporting authority having regard to
~the circumstances of each case, ordinarily
‘within three months of the close of the

said period: ’

0034/"'
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(Provided further that a confidential
report may not be written in such
cases as may be specified by the
Central Government, by general or
special order. )" ) |

The leérned couinsel for the respondents iqformed us’
'cacrose“the bar that the record'in arathi petaining .
to.the meeting bf-the'éstablishment BQard held on
3.12.1988 showed fhat the Establishment Bohrd at
its meetwng held on V.V.88, while con51der1no 1971
batch, f ound that Shrl Arun Bhatia's CRs for the period
6.7.1984 to 3133.1987 were not written as he was on
-leave‘for_sOme period and for the remaining pariod .
he was at Botswana. The Révﬁew Committes took a
'eecision that his CRs for'tee perjiod wﬁileAhe'was »
at Botswana should be gof from the Government of India’
and on-their receipf Shri Bhatia's case should be
conoldered for promotlon However, in.the meantime
Shri Bhatla hlmself SmeltLed to Governﬁent the
~ reports glven by the Botswana Govt. and the same
| were ‘placed on hls CR file. However, the Board felt'
that»these reports should not be considered to be
duly authenticated: and took a decision- as aforesald
On maklno enquiries with the u0vt. of Indla as ,to
ﬁ- » whether the reports given by-therBotswana Govt.
shouldlba coneidefed.as CRs, the Government of India
informed fhe Stéte'Govt that these reports of Botsrana
dovt should not be trea+ed as CRs and should not be
kept. in the. CR file. Instead a certificate "nmo report"
should be kept in the CR flle. Aczordingly, "no revort-
certificates" have besn kept in the file. Therefore,

-

it was suggesfed to the Board that Shri Bhatia's case

be not considered. It is,therefore, quite clear that

. 035/"‘
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the Establishmenf Board considered that reports on
the appllcant should be obtalned for the period that
he was on deputatlon. It is pertinent to note that
this was particularly necessary in the appllcant‘
case'becausguhe had been found unsuitable for prqmotion
to the Supértime scale df.the IAS at the Establishment
Board meetlng held on 6. ll 1984 and,in acrordance with
the 1nstruct10ns in force, he xas ineligible for
consideration for such promotion until two -more
reports became available. The Esﬁablifhment Board was
under the impfession that these.subsequeﬁt reporfs
would pertaln to the years 1984-85 onwards. Accordlnq
to the respondents, there was no report available on
the app11Cunt for 198485 as he was on leave 1rom

7-1984 to 18-1—1985 It was, therefore, partlcularly .
important that the respondents obtained his reports -
_ for 1985-86 and 1986-87 when he was on deputation to
Botswana but they did nét do so..The respondents have
contended that the applicant obtained the foreign
assignment as a hon»sponsored of ficer. That may well
be so-but certainly‘it ddes not mean that the respoh-
dent$ cease to be the abplicanf's emplover. In fact,
- the copy of the Governmen£ of India'svletter dafed
1 18.12.1984 eqéorséd to the‘vat. of Maharashtra carries N
a specific request folissue the‘hecessary sanction ‘
regarding thé deputation. of the applicant fq FAQ,
which indisputably is an international organisation,

for 24 months as per rules. It appears that no formal

orders- regarding the applicant's deputation have ?et »
. been issued but this failure cannot possibly mean that

no effort was required to be made by tx”‘respdndeﬁts : %

to obtain a Confidential report on the'aﬁél?@ant. C '?
. ‘ s ‘:’."c 1
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"Je must, thérefore, rejéct the submissions of the

respoﬁdents in this regard and accept the agplicant's

“'submission that he has been prejudiced because of the

respondénts' not ‘obteining a corf idential report on

him from the. international organisation to which he

was on deputation. Of course, this issue only

assumés relevance if it is held that no confidential

report coukd have been written on the applicant for

the year 1984-~85. We have, however, catagoria lly
held that such a report for 1984-85 could, and should,

have been wrltten

28, " Coming back to the meetings of the

Establishment Board. to'rebonsider the applicant's

' ‘case for promotion to the Supertlme scale of the IAS,

at the meeting of the Establlshment Board held on
3-12-1988 the Establishment Board c onsidered that as
the appllcant‘s representatlon against adverse remarks
of 1982-83 and. 1983-84 (51c) were pending with Govt.
fortcbnsideration'and’no new reqord‘beyond 83-84

was dvailable, his case be put up to {hg Eétablishment.
Board later on when the representation is decided or
when further records b:come available. It would be
pertinent to mention here thét thé confidentigl report -
on‘%he applicant for 83-84 had not yet been taken into
consideration at any meefing of the‘Establishment Boara
and, besides, the final confidential report for 83-84
was not an adverse one and no communication of any

adverse'remarks in the report had been hade to the

' appllcant We would also mention here that, earlier,

we have. already held that a confldentlal report on the

applicant for 198485 could, and should, have been

written. Thereafter, at its meeting on 7-2-1989 the

..37/-
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Establishment Board took note of the fact that .
the adverse remarks.from his CR forv82~83 had been
expunged. However, the Establishment Board did not
function as a Board ;gxggg;gﬁ the deciéion of the
earlier meeting held on 6.11.,1984 cqhsequent on the
,exbunction of thg’adverse'remérks in thevconfidential
reports-én‘the applicaht for 1982-83, For it to do so,
it should hdve considered only the material that was
available to the Establishment Board on 6-11-1984 but
with the adverse remarks expﬁnged.‘They did not do
this., They considered the entire record of the applicant
. up to the date of theif7sitfing. Of course, only one
additional repoit, viz, that for 1983-84 was available.
‘But that does not alter thé fact that what the |
Establishmeﬁt'aoard did .g§5'tp reconsider the case
. of the applicant.as on'théadate of this reconsideration
Whéreas what théy wgre‘required to do was to review
the case of the applicanf as deemed to be “on the date
of thgir original consideration but with the adverse
reéarﬁs'éxpunged. Based.on-fhis rec@nsigerafion the
éOard’foundfthat he did not .earn the minimum required
gradiné of 'Positive goodf but also decided that as
not a single confidential'report on the applicant aftei
1983-84 upto 1987-88 was avéiléble, the repor% on his
work in the present post for the perlod from Q=h-1088
to 28~2—l989 may be called for and on: the basis of that
report it may be considered whether he was suitable for
_ promoﬁion to the Supertime scale of the IAS, Finally,
- at ité me2ting on 9-3-1989 the Establishment Board
asses$ed»oniy this sgecial report and as the assessment

came to 'Very good' he was cleared for promotion.

-
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29, Against on this background, the facts

that eherge are that basedcon the apéliéant's confi=
dential'roll-record upto 1981—82 he was_graded as
’Positiveiy good* and cleared for promotion to the
Selection Grade. His reports for the next two years,
viz.1982-83 and 1983-84 as thése now/finally stand

are indisputably better than his earlier report.

A confidential report céuld, and should, have been
written on the applicant for 1984-85 but no such
vreport‘was written. The Estaplishment Board that met

on 6.11.1984 did not have the complete record before .
them. At a whole*series_of Qubsequent meetings the
'Establishmeht Bbard erred in failing to realise

that one'mére report was, in fact, available and that .
'one,moré could énd,should'héveibeen written. in the
alternative} the Establishment Board eired in nof
obtaining later reports on tﬁe applicant from ﬁhe'.
'intgrnaticnal OIgahisatioh with whom he was on
deﬁdtat;on. No spécial review was done by the Establish~
ment Board which considered the applicant's éése aftexr
adverse :gmarks for 82-83 had been expunged. Instead,
the Estébliéhﬁent Board réconsidered'fhé aﬁplicaﬁt's

' case ahdiin this reconsideration'hothing of the positicn
brought out above was taken into consideration. Yet it
found that the applicant was not §uitable for promotion.
Eventually, on sﬁch reconéideration the épplicant was
cleared for promotion on the basis of juéf_one singie
report. ﬁt is this report for 9 months which has not
mérely tilted the.balance<but_constitutgs the entire
fOundatidp on the basis of which the Establishment Board

has now found the applicant to be suitable for promotion

&
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to the Supertime scale of the IAS, Against this
backgrdund we are unable to see any reason

whatsoever as to why this should not have occurred

on 7-2-1989 when the Establishment Board was required

review their earlier recommendation dated 6.11.1984
regarding the applicant's suitability for promotion.
Against this background we have to uphold the
applicant!s.third Smeissibn that onl& possi ble
recommendation that the Establishment Board could
make on 7—271959, whenﬁittq§§¢requiﬁed3t0xreviéw
its;earpiéﬁvpecomméndaﬁiontQﬁeéailéb984‘aﬁter the -
adverse remarks in the applicant's confidential
report for 1932—83 had been expunged, was that the

applicant was fit for promotion to the Supertime

'scale of the IAS... The respondents sought to contend

that the Establishment Board was bound to consider
the record as it stood at the relevant time and

cited Ganga Nand Sharma v. The State of Himachal

Pradesh,{1973) 1 SLR 907, 'in sbpport of their

contention. But the two cases are quite different.-

" That case dealt with a promotion governed by the

Himachal Pradesh, Public Works Department,Subordinate |
Class III(Cleriéal and Stehographers‘Service)
Recruitmgnt and Promotion Rules,1960. This case;

on the other hand, is.governed By the Government of
India's instructions datedA27-iZ—1975 and a plain
readiﬁg of these instructions makes it clear that

what has ﬁo be done is a.sbeciél review. So we

must reject this submission straight away.

0040/_
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then .
30. The respondents/sought to contend

that it is clearly the appointing agthority who

is the judge of the merit ahd ability of any
officer and it is not fhe function of the Tribunal
to substitute its judgment for that of the
appointing authority..Ihey cited a plethora of

judgments in suppor t of this prop051tlon viz.

Dr.Shanker_Nath Ganju v. State of Jauou and

Kashmir, AIR 1957 J&K 29, and two other judoments,

one of the Jammu & Xashmir High Court ‘and the other

of the lanipur Judicial Commissioner's Court,

which rely on this. They also cited B.C.Tiwari

v. The State of Madhya Pradesh, ATR 1960 MP 216;

Mazhar Hasnain v. State of Uttar Pradesh and

Others, AIR 1961 Allahabad 316; and R. Samgath
v. The State. of bdras and _another, AIR 16962

Hadras 485, in support of this prop051tlon._The

respondents also cited V.:1.K,:fenon v. Scientific

Advisor,1985(2)SLR(Karnataka 810, in which it has

_been said that

"It is now well settled that there

" 1s no legal right to claim promotion.
- But every employee has a right to be
considered for promotion."

- Against this background it was the respondents

contention thét it was not open to the Tribunal

to substitute its own judgment fof the . judgment

of fhe Establishment Board. But we aré not
determining of giving a grading to the apﬁlicant.
We are only cohfirming'a grading that has been
given to the appllCdnt by the eqabllshmcnt Board |

from an °arller date.




/”Zi}
B

31. We are fortified in this view

by the judgment of the New Bombay Bench in

Vasant Naman Pradhan v. State of ii@harashtra

and anotber, 0.A.926/89(unreported). The appllcant

in that case was a Senlor IPS Officer of the -
Maharashtra Cadre in the rank of Deputy Inspéctor
General of Police, Levei.l. He was aggrieved by
the order of the State.Governmebt‘dfd. 3.12.1988
informing him that the Govt. had decided not to
promote him to‘thé.pqsﬁ of Special Inspector. ‘
General of Police since the Establishment Board
had found that the applicant did not achieve the
minimum gréding of g"Posi‘cively'g'oocl“Nrequ:‘u:ed‘ for
promotion to this post. The Bench relied on

Union of India wv. ul.L.Capoor and:-others, etc. etc.,

AIR 1974 SC 87, in which it has been held that:.

"In the context of the effect upon
the rights of aggrieved persons as
members of a8 public service who are

. entitled to just and reasonable
treatment by reason of protections
conferred upon them by Article 14
and 16 of the Constitution, which
are available to them throughout
their service, it was incumbent on
the Selection Committez to have
stated reasons in & manner which
would disclose how the record of
each officer superseded stood in
relation to records of others who
were to be preferred, particularly
as this is practlcally the only
remaining visible safequard against
possible injustice and arbitrariness
in making selections. If that had

. been. done, facts ih service records
of officers considered by the
Selection Committee would "have
‘been correlated to the conclusions
reached. Reasons are the links

between the materials on: :which
certain conclusions are based

and the actual conclusions. :
- ’ . 042/—
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They disclose how the mind is applied
to the subject matter for a decision
whether it is purely administrative
or quasi judicial. They should reveal
a rational nexus between the facts
considered and the conclusions reached.
Only in this way can opjnions or
decisions recorded be shown to be
manifestly just and reasonable.

We think that it is not enough to

say that preference should be given
becaduse a certain kind of process

wds gone through by the Selection
Conmittee. This is all that the
supgosed statement of reasons amounts
to.

-: 42 i

The Bench ‘held:

"We would, therefore, hold that the
applicant is dedmed to have obtained
a grading of B+ (positively good). as
on 1-11-1984, We are conscious that
it is not within the province of this
Tribunal to determine or give a

.grading to the applicant but we are

" not doing so. We are only confirming

the grading already given to the
applicant by & duly constituted
selection committee ‘as early as on

. 21-8-1985% We are compelled to do

“so instead of once again remanding
the matter for further review in
view of the chequered history of the
case. The applicant was first consi-
dered on 6~11-84 fbr promotion both
to the posts of D.I.G. Level-I and
Special I.G. The Committee which
then met, acted illegally in that
it took into consideration uncommu-—
nicated adverse ‘remarks of 198182
and adverse remarks of 1983-84
which were questioned in appeal by
the applicant. When the Board/
Committee met again on 21-5-1985
pursuant to the interim directions
of the Bombay High Court dated .
6-5-1985, it acted illegally in not
making a comparative assessment and
it further acted arbitm rily in

" holding.that the applicent is fit

for promotion as D,I.G. Level=I

but not fit on the bhasis of the

of the very same record of service
for the pst of Spacial I.G.

Again when the Board/Committee
met for a third time on 29-4-1986
pursuant to the orders of the Bombay
High Court dated 4-4-1986 it made

a conparative assessment but this

-
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Board/Committee did not give

.any reasons for having superseded
the applicant nor did it give due
weight for seniority though it was
required to do so under the Fay
Rules of 1984 and the guidelines
issued by the liinistry of Home
Affairs. Finally when the Board/
Committee met on 28-10-1988, pursuant
to-the directions of the Tribunal -

. dated 6-4-1988 in T.A, 397/87, it
committed several irregularities.
This 3oard/Cosmittee did not give
due weight :to seniority nor did it
give reasons for superseding the-
applicant in contravention of the
Pay Rules and the guidelines of the
Central Government., The Committee
also ignored the directions of the
Tribunal that it should make a '
comparative assessment and that
it should consider whether the
expunction of the adverse remarks
for 1981-82 and 1983-84 would rasult
in a substantial improvement in the
applicant's .previous grading of
B{good). We think that no purpose
would be served in once again
remanding the matter for reconsi-
deration by one more Board/Cormittee
since repeatedly there has been
non-application of stétutory rules,
guidelines and non-compliance with
directions of courts/the Tribunal,
‘smacking of bureaucratic obduvacy,
by the various Boards/Committees
by which the case of the applicant
was considered. In any evént further
review is unnecessary since for the
reasons given by us supra the
applicant has as early as on. -
21-5-1985 been graded as B+(pegitively
good) as -on 16.11.1984 and such a
grading would enudre to his benefit
for the purpose of selection as
Special I.G. of Police."

In the :esult, the Bench-directed the respondents

to promote the applicant as Spacial IG of the Police
from the date his immediste jUnior'was promoted. S .
'In thevéase which we are Qeciding, the Establishment

Board have not given any reasons as to why though the

. 044/“‘
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applicant's complete record upto and including
1981-82 was good'enough to grade him as 'Positively
 good"', that upto, 198?-83 after the adverse remarks
had been expunced and only the hlthy commendatory
remarks remalned was not good enough to grade him

as 'Positively good!.

32, Coming to the applicant's fourth.
submission that he. should get the beqefiteof
promotion to the Supertime SCele-of the IAS from
6—11-1984, we need only to refer to the Government:
of India's 1nstruct10ns of December~£2£§ithat we
have !quoted earlier. These 1nstructlons state that
A a special review may,be_dene in cases where adverse
‘remafks in the efficer's-annuél conf;dehtial'reports
are expunged subsequehtly as a.result of thei;
reeresehtations: Tﬁis is precisely what has héappened
in the appiicant's-eaée There were adverse remarks
. in his confldentlal reports for 1982-83. He made a
representatlon. That representatlon was considered
and the remarks were expunqed Thus h° 1s entltled
_ to a spec1al review of his fltness for promotlon
: ‘There is no doubt that as this was to be a review
and not a reconsideration fhe special fevierwas
requlned to be done on the deemed position that
. the Establlshment Board was meetlng on 6,11, l°84
Hbut with the change that the confldertlal reports
for 1982—83 read as these stand now afte; the
expunctlon of the adverse remarks originally

contained‘therein hen we have declded the

applicant's third submission in hls favour, the

_fourth also has to go in his favour. The respondents

. ¢45/'-



contended that theginclusion of a person's name in

. a panel does not confer on him an indefeasible right to

promotlon and so promotion cannot ba clalmed as a matter

of right. They cited N.M,S;leque v. Union of India,

1

AIR 1978 SC 386, and L.Balakrishnan v. The Deputy

Inspactor General of Police, Southern Range, ilddurai -

and another, AIR 1959 Hadras 270, in support of their

contention. Buf’that is not the point at issue in this
case. The question here is whe£her the.decisionltaken

on 15-2-1990 to initiate disciplinary prdceeéings

against the applibant,stands in the‘way of the promotion

' which-we have held was due to him from 6~-11-1684. Thg
answér to this question lies in para 4(ii) of the Govt.

of India's instructions dated 27-12-1975 that we have
quoted eariier;-It is nbt'dispﬁted thag several persoﬁs
junior to the applicant weréjpromoted bétwéen 6m11-1984

and 15-2-1990 and so.the}e is 'no way iﬁ which' the éppiicant
would not have been similarly promoted had he been found
suitable ‘on 6-11~1984. His case for_b%dmoti;n'would; |
{herefore, not have come wi{hin the ambit of the r:striction
‘1mposed by the ;bﬁve mcntloned para 4(ii) of the 1nstructlons
dated 27—17 g;;g. In support of thls view, the applicant

cited Amar Xant Choudhary v. TIThe Stato of Bihar and

others, AIR 1984 59'531. The respondents sought
to contena.thaf even assumingvthét the applicant
was deemed to have been found suifable on 6-~11-1984,
what was now: required to be done was to

consider His case for promotion to a higher
post only‘bfterfthe conclusion 6f the disciplinary
pfoceedings initiated aqaihst him, They cited

Jitendra Jayantilal Joshi. 'v. :State of Suiarat and

others, 1978(2)SIR (Guj) 728, in suppért of their
' : ’ ’ 0046/"‘
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contention. But that case can be readily distin-
guished. In it the petltloner was due for
promotlon but since an enqulry had been Dendlng
against him, his case was not considered for
promotion. This is not at all ﬁhe position in'the
case we are deciding; in'iﬁ, thé-disciplinéry.
. proceedihgs have beec initiated long after the
appllcdnt s deemed date of promotlon Agdlnst

in holding
" this background we have no hesitation/that the
applicant"is.entitled to be promoted on the basis
of his deemed selection on 6-11-1984. Having said
this,.we would make it clear that this does not
stand in the way of the respondents initiating :
diSCiplindry proceedings agaiﬁst the applicant
in hls promotlonal post in accordance with law

on the basls of events Wthh occurred afterth:s,

‘deemed date of promotion. .

33. ©  Coming now to the applicant's
submission that the adverse remarks for 1981-82
were communicated to him only on 18-6~1984, the
conténded
appllcantéthat such delayed communitation vitiated
the confidential report and so it could.not have
1been-taken into .account in the selection process.
ile are unable to go along wlth this subm1551on of

the aopllcant He sought to rely on State_ of .

 Haryana v. Shr;_P.C,Nadhwa IPS, Inspector Gannral

s D o A Tt o ettt v o enn.

of Police and another, AIR 1987 SC 120l. But even
in that case it is not as if the adverse remarks
have been struck down. What the Supreme Court have-

held is 3
4T )
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"We need not, however, dilate upon the
question any nore and consider whether
on the ground of inordinate and
unreasonable delay, the adverse remarks
against the respondent should be struck
down or not, and suffice it to say that
wa do not avovove of the inordinate
delay made in communicating the adverse
remarks to the respondent.®

He also sought to rely on Baidyanath Mehgpatra's

casé(éuprd). But that case, too, does not help him

inasmuch as what the 3Supreme Court have held is

"Since the communication of the adverse
entries was itself highly belated the
representation against those adverse
remarks should have been considered on
merits and the same could not be
rejected on the alleged ground of delay -
as the Government itself was qullty of
inordinate delay in communic«ting the

~adverse remarks to The aopellant "

bven though the communication of the reﬁarks SEL- o liy‘d
the appllgant Could,lf he s0 desired, have made a

statutory representation against the remarks. He did

.80 in'respect of the remarks for 1982-83. Had he done

s0 in respect of the adverse remarks for 1981-82 he
might well have succeeded as he did.with his represen-
tation made in 1988 against the adverse rémarks for the
year 1982-83 even thoﬁgh thié ?epresentation W3S bédly

delayed. But, on the applicant's own submission, he

did not make 'a representation against the adverse

remarks for 1981-82 because he réasoﬁably believed
that the said remarksbwéré~of;no consequences inasmuch
as 55 he had been prompfed'tO-the Selectinn Grade
w.e.f. 17-6-1982. This belief cannot absolve him of
the ‘consequences of hlS own action and so we have no
hesitation in rejecting ths subm1051on In view of
thiq finding, we must also decline to accept the |

. ' » : -
applicantiy challenge to the merits of the report
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for 1981-82 because he himself decided not to avsil
.of the statutory remedies available to him for the

redréssal of hi§ grievance in the matter.

34, : Coming now to the apblicant's final
contehtioh fégarding ﬁala—fide,.the applicént has
tried tq“conten& that various officials were pre ju-
diced against thim. Mere allegationé of this natqre«
do not éonstitute ﬁala-fide. Welére satisfied that

the applicant;has not made out any case to establish
his‘allegatipﬁv'We see coﬁéiderable merit in . |
respondents submission that had they been ili-disposed
towards'the applicant they wouldcertainly not Bave
-favdurably'considéred‘a long delayed representation
against.an adverse Confidential-Reporf  and,vthereafier,
gone out.of their:way to gef a special report on

the aﬁplicaqt 50 thdtfhéfcould bévconsiaéred'for

promotion to the Superfi@e scale of the IAS. The

respondents cited Smt.S.R.Venkatarsman v. Union of

- of India and another, AIR 1979 SC 49,in which it has

been quoted:
"malice - in its legal sensé means
malice such as may be assumed from
-the doing of a wrongful act inten- .
tionally but without just cause or
excuse, or for want of reasonable
or probable cause."
in support of. their contentioﬁ. The.épplicant's
allegation against the second and third réspondents
is thuot they acted in a mals fide manner by delaying
~ the consideration of his representation datéd
3-5-88 against the adverse remarks communicated

to him on 3-8-1984 because they were ill-disposed
| . ’ . N

i ' : .
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towards him. The decision on this representation
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in the appiic;nt's favoq: was communicated to him

on 23-1-1989. Considering the facts and circumstances
of the case and particulérly the very long-time that
. elapsed,'for-whatevér be thé reason, between the
conmunlcatlon bf the adverse remarks and the
appllcant's represen atlon thereon, we do not

find that there was any mala fide deld; in deciding
the applicant's representation. In any case, it is
now well settled that a mere allegatlon of mala fide
is not enough there should ‘be concrete material

whlch is unlmpeachable in characier. Je flnd no

-such mater;al here Agalnst this background we

'
kS
k

must reJect this submission of the appllcant.u?

3%5. 'Ih this view of the matter we are

of the oplnlon that the app11Cdnt has made out a-
case for adlrectlon to the respondentc for his
promotlon to the Supertlme scale of the -IAS along
zw1th his juniors who were promoted to this scale | N
on fhé'basis’oflthe«recommendatiOns of.the Establish-
ment BoaY¥d at its'meeting on 6-11-1984., /e would

make it clear that this does not stand in the way .

of the respondents initiating disciplimary
proceedingé against the‘applicant‘in his

promotional pgst in accordance with law on the basis
of events which occurred aftef'this deemed date of |
:promotioﬁ; As far as. backwages for this delayed
promoticn are concerned,'it is now well settleé.

. that such ‘a person is not entitled to.claim any
financial benefits retrospectively but what he

is .entitled to is to get his pay fixed after aiving

. .50/~
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“him hotional senlorlty so that the pay so flxed

'is not lower than that of the person who is -

immediately junior to'him ~ see Faluru.Ramkrishnaiab

and vthers v. Union of India and another, etc. etc.,

AIR 1990 SC 166.

36. ' We accordingly direct the respondents
tovprohote the apglicant in the Supertime scale of
the IAS with effect from the date his immediate
junior who was found suitable at the meeting of the
Establishment Board on 6.11.1984 was so promoted.,
Hig pay'shéll be fixéd75n the basis of this notional
seniority so'thét his pay is nép lower than that of
the person who ié immediatély junior tg_him. The
application~is allowed with this direction. In the
circumstances of the case there will be no order as

to costs. Gbmpliance with our directions be made by

the reSpondents wthin 30 days of the recelpt of the

5

copy of this. order.‘ -
. /@»Wﬁ%‘m

RGN TS (o - ~ (P.S.CHAUDHURI )

Member(J ) . ~ Member(A)
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