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The General -Manager, '

Machine Tool Prototype Factory,

Department of Defence Production, o

Ambernath. .. Resvondents

Coram: Hon'ble Shri Justice Kamleshwar‘Nath,Vice-Chairman
Hon'ble Shri M.Y.Priolkar, Member(A)

Appesarances:

l, #r.D,V.Gangal
Advocate for the
Applicants in
0.A.365/89

2. Hr.L.X.dssand
Advocste for the
Apnlicants in
0.4.343/89

2, Hr.3.R.Atre for
Mr.F. . Pradhan
Advocate for the
hesponients.

JJoG.eENT Date:21-2-120Q0
(Fer Justice .8mlzshvar Nath, ice~ hzirman)

he two original anpli-ztions described

dbove raise cowmon guestions of 1... sng therefore



liebilities of the occupants and

v

have been consoliZated for the purposes of

hearing and decision.

2. " The subject matter of the controversy

are Type II guarters of the Ordnance Factory

situated at ~mbernath,Dist.Thane; the General

Manager of the Factory is respondent No.2 in 0.A.366/89
and .sole . . respondent in the other O.A. The
applicants are employees of the factory and

claimed certain right of allotment of the quarter.

3. In both the petitions a list dated
4-1-1988 of employees entitled to allotment is

sought to be quasned.

4., In 0.A.366/89 an order dtd. 21-6-1988
containing certéin criteria of.allotment. also is
souéht to be quashed whereas in O.A. 343/89 that
order along with-an order dated 27-7-88 are sought

to be impiemented;

5. : It is useful to set out the history

of the scheme of allotment as it was modified from
time to time and éspecially in the wake of

enforcement of the pay scales racommended by the

ITIré and IVth Pay Commissions and applied to the
concerned employees. The various circulars containing
the rules and instructions have been filed by the
various parties in the two cases; a compilation thereof

has also bzen furnished to us by the learned counsel

acpearing on behalf of the responients,

6. The earliegt document nlaced bafore us 1is
& sat of allotment rules issued under F.O,Part-1

did. 12=3-1357 which only sets out the righis and

ct
D
3

povers of the Factory
, _dges
~si2nagement but 2. not lay down

b
g
[¢]

eligibility or

priority criteris.
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7. F.C.Part-1I No.,3 to 6 ¢td.24=7-1964
conteins @ revised classification of the guarters
and the criteria of entitlement. For the purposes
of present ceses it is enough to refer to only two
of the types; old Type 'J' renumbered as Type-1
concerned employees whose pay range was below
RBs.110/=, and old Type'H' described as Type-1II
concerned employees who were in the pay range

below Ps.250/- but not below 5,110/~

8. By letter No.657 dtd. 7=11-1967 the

p3y ranges as mantioned earlier were continued

and the eligibility for a particular type was

fixed as on the date of eniry into the pay range

at thg minimum stage, and inter-se seniority of

the employeas within a pafticular type was determined
by the length of continuous - service ﬁithin the pay

range. -

9. By letter No.659 of 13-11-1968 the
provisions of.7-ll-1967 were reiterated and further
provisions was made in csses of equal seniority.

It was laic down that among persons'of egual
seniority priority would be given.to persons with

higher pay on the date of entitlement..

10, No substantial change was broucht about
by the two subsequent letters dtd. 28-4-1969 and
18-9-197. Indeed in letter dtc. 18-9-1970 the

provisions of letter ctd. 7-11-19467 wzre reaffirmed.

’

The position till then tnerefore was that eligibility

s

for allotment wis determined on tha date of entry

at the minimum of pay.rsenge and seniority wes
deterfiined according to length of continuous service
of

within the pay rance; among versons/same len-ih of

continuous service witi:xin the pay range, pric-ity

()

tc persons who had . higher pay was retained.
-~ y
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11, The Illrd Pay Commission's recommen- %k
detions were made operative f1om 1-1-1973 byt the

decision in consequence thereof for our purposes

wds taken fof the first time by the letier dated

22.9/4=-10=1979. The decision cont;ined therein.

was lssued after the JC4. The document seis out

all five types of quarters with the relevant pay

ranges. Of. these Type-I concerned pay range upto f (..'\'
’5.259/- and Type-11I concerned.pay.range from s.,260/~
to 5.499/-, The dete of eligibilit§'Was retained as
cdate of the entry at the minimum stage of pay renge.
In matters of common date of eligibility,:

seniority was prescribed to be in accordance with |
total length of regular service including the period _ g.’

admissible for lower type of guarters.

12, - The lettergdid. 29-10-1979 and 156-10-1981

retained the same position.

13. Then came letter dtd. 8/12-4-1982 which

was Tepeated in letter dtd. 26/28-6:1982. These

letters mentioned that it was reslised that due:to

revision Qf pay frbm 1-1-1973 a number of persons‘had /Jﬁf
their date of eligibility as 1-1-1973, hence there was

difficulty in determining seniority. It was held that

persons having higher basic pay within the pay range | ’?ii;
would be senior; but where two or more persons had

the same basic pzy in the same ovay Tange on tne same

cate, then the totzl length of service would be

O

onsidered in accordance with letter dtd. 22/9/4-10-79.

iz, Till that stege ell t™e fivs tvpes of
cuerters ware baing dealt with on the =2me eriteris.
1g. In arcnh,1983 a meating of the Joint

Consultative .3chinery -ags hel? zni minutes thereof

ware rscorced on 21,2,1983. For the first time in tha



A

mecting a@ spacial treatment in respect of guartiers

of Type~I and II wac worked out. While all other
conditions of letter 2Jtd. 26/28-6—82 were maintained,
the seniority criterion of basic pay in respect of
Type-1 and II was revnlaced bv the criterion of tots
length of service where the date of eligibility was
same. The earlier syétem of entitfements on the
bésis of the date of entry at the ménimum of the
relevant pay range for the types was pv2served, but
amongst persons who becomne eliqiktle on the same date

preference was to be given to those having longer

ears of service. This decision was followed b
Y

orders dtd. 31=3-1983/2-4-1983; awvplication 0.A.343/39

seeks to enforce those decicions.

16, The IVth Pay Commission's recowmendgztions
were applied with effect from l-1-1986 but decision
by the respondents in consequence thereof iﬁ the
matter of guarters was taken on 21-6-1933. This
decision dealt with all types of guarters similarly
and acopted the old rule of eligibility. The pay
scales’hévihé been chenged, zﬁi?levant pay range

for Type-I was kept to the pay of less than F.950/-
and the pay range for Type-II was kept -at the pay

of less than &.1500/~ but not less tnan %.950/-

It did not, in terms, set out the criteria for seniority
end hence the instructions which ware then existing
on the subject, pernaps continued. In 0.A.343/89
agein this decision is sought to be enforced but

in C.A.255/29 it is sounht to be guas-ed.

17. The continuance of earlier instructions

»

ier of seniority after ordsrs cdtd. 2l1-6-2°

~}

in the ma

w35 reaffirmed in the lstter dtd. 16-2-389 which saic

[
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ines in that respect as cont3sined in latters
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31.3/2.4.83 shall be continued. It may be mentioned
that this letter further says that since from 1-7-87
recovery of rent was prescribed to be done at flat

rate instead of percentage of the salary hencé the date

of eligibility for the quarters would be 1-7-1987.

In the meantime there was also a letter dt¢.27-7-1988
and

which incorporates letter dtd. 21-6-1988/reiterated that

eligibility would be determined on the basis of pay as

on 1-7=1987. -

18. The interpretation,legality and true effect
of letters dtd. 22—9/4—2-1979, 26/28-6—82, 21-3/2-4-83,

27-7-88 and 16-3-89 are in question in these cases,

19, The allotment seniority list dtd.4-1-88

is challenged in both the cases. An earlier list dtd.
5-10-1987 is also challenged in O.A., 366/89; but that
was only a tentative list to which objections were
invited. The final list is.dated 4-1-88 hence the

list dtd. 5-8-87 is not material and stands superseded.
In 0.A.366/89 the first grouﬁd of challenge to list
dtd. 4-1-838 is that it is not in conformity with
"Allotment of Residences(Defence Pool Accormodation
for Civilians in Defence Service)Rules,1978." The

case of the opnosite party is xx that those rules

‘do not ap-ly to the guarters of Ordnance Factories.

The stanc of ths opgosite party is correct; an exemination
of the rules as & whole with particular reference to the
deiinitions of the expressions "Eligible office"

in Rule 2(a),"Alloting Authority" in fule 2(e) and
"Station" in R 2(kJ makes this position abundantly
clear. Further by lstier dtd. 22-9/4-10-1979 and
16-10~1981 it had been made clzsr tr.at even Delhi
Allotient Rules,!963 conteining modifications of

the 1978 rules had not been &contzd for the pu—poses

of Ordnance Factories and that draft of rules

. 7/-
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for the purposes were in process. It is unfortunate
that for over a decade the rules have not be=n |
finalised which . iItself hes contributed to the
present litigétion in no less measure. Be that as it
may it was explained in letier dtd. '9-10-1979 that
the Ordnance Factories followed the pay range system
and not the Delhi pattern because"the guarters built
in Ordnance Factory Estate are based on pay range

so that employees of a particular pay range are

available on the Factory Estate."

20. Learned counsel for the applizants in
0.A.366/39 urged that even if the 1978 Rules may not
be applicable, the principles thereof are sound
principles of fairness and méy be made.applicable
tothe guarters in question. The contention is

some what beyoﬁd the scope of the Tribunal. The
Tribﬁnal cannot direct the department to frame

or adopt any particular type of rule. That is
essentially a policy matter to be taken care of by

the appropriate rulezmaking authnority or the concerned

legislative body. The case of Narinder Chand Hem Raj

-

and others v. Lt.Goyerndr,Administrator,Union Territory

H.F. and others,1971 SC 2399 may be seen in this

connection.

21. The secoond ground of challenge is that
having adopted the pay rarige system of & particular
type for the’purposes of the eligibility the original
system of counting the length of service within that
pay range were proper and fsir criterion of seniority
whereas the orrnosite parties have arbitrzrily ang

capriciously adopt

[{]

¢ the practice of counting the
totsl legath of regular service. It is urged that

on the principle of reasonabls classification relevsnt

..8/-




to the object. . sought to be achieved it is
unreasonable that o class-III employee like the
applicants holding several ysars seniority in the
relevant pay renge for Type~II quarter may be pushed
down ivis-a-vis class-IV employees with longer
service in consequence of their later entry into

the pay raﬁge. The injustiée allégedly caused to
applic&nt‘N0;2,D.N.Khatavkar, is demonstrated in
para 4.5(vi) of the application where it is stated
that having been appointed as LDC in the scale of
R.110-180 on 16-1968 he had become eligible to
Type-1II quarter from 1;6-19685 When the pay range-
was revised after the IIIfd Pay Commission to s.260~
499 from'1983)eiigibility was fixed ffom l-l—i973
when the new scales were enforced and, for that
reaéon)persons junior in the earlier seniority list
who became eligible on 1-1-1973 were given allotment
while the apgpnlicant was.not. ItAis complained that
with the revision of pay range after the IVth ?ay
Gommission to Ps.950-1499 &ith effect from 1-7-1987
he has besn pushed down further. It is also stated
that the result of the revised criteria is thaf
persons who were seniors and had not b;eﬁ able to
get allotmént'continued to remain cdeprived while
some of even those persons who had the benefit of

Tyve~I giarter became eligible to Tvpe-II quarter.

22, The reoly rof the opnosite party is that

the primary bssis for sllot.ent is lenaoth of service

-

"

Thin the pay range, but whzre the length within

ot

-

the pay range is the same for. seversl emplovess the
total lenuth of service has heen adooted which is a

-

esonable criterion. The effect of the changed

-
)

iterion on applicant 0.2 is not challenged.

O
o]

. .9/=




£

23. The petitioners in 0.A.N0.343/89 have

a different reason to challenge the velidity of the
allotment of seniority list dtd. 4-1-1982. It was
pointed out thaf till the enforcement of revised

pay range after the IIird Pay Commission the criterion
of eligibility)as the date of entry into a particular
pay rangg}had been presewved and preference was given
to those who had a longer total regular service whereas

among the egusls of latler class of eligible persons,
. »

‘preference was to be given to the persons senior

in age. In consequence gxsxgof the IVth'Pay Commission's
report the circular issued on 7-7-1988 ;equireﬁ%ligibility
to be determined on the basis of the pay as on

1-7-1987. The petitioners go on to say that a large :
number of employees came within the revised pay rTange

on 1-7-1987 and the inter~se seniority had to be
determined on the basis of length of service within

the same pay range. However, prior to the issue of

the circular dated 27-7-1988 the criteria as applicable
in conseguence of the Illrd Pay Commission as on 1-1-1973
were avnlied and it wes on.that basis that list dated
4-1-1988 was prepared. The contention is thet the list

dtd. 4-1-1988 cannot stand the subsequent directions

wnich recuire eligibility to be determined as on

1-7-1987 and therefore the list is invalid.

24, The opposite parties in their reply have

admitted the case- that on change of pay range in

conseguance of IIIrd Pay Conuission eligibility was
] , e )

determined on the basis of eniry into the renge on

1-1-1973 and thnerefore the list dtd., 4-1-1988 was iszued.
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Co-mnission the date of eligibility was to be 1-7-1987;
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Pey Commission's repesnt

but, according to the opposite parties the new:
provisions would not be retrospeﬁtive with the
result thét list csted 4-1-1988 would continue to
remain in force while only henceforward the list
would be prepared an the basis of pay as on
1-7-1987. It is said that there is no provision of
Vioﬁgevimya'of a panel énd therefore in the absence.
of a rule the prevailing practice would serve as the
aporopriate gd@delines and theréfore the panels

prepared will remain in force till exhausted.

25, List dated 4-1-1988 contains 56 names.

Persons at Sr.No.l to 43 have 1-1-1973 as date of

eligibility being the date on which the IIIrd Pay
Commission's recommendations were implemented. The
eligibility date of persons at Sr.No.44 to 56 is
betwesn 15-1-1973 and 11-12-1973. The list has been
arranged in ofder of seniority and seniority has
»beeﬁ arfangéd with reference to'thé date of

- .

appointmen{; in cases wheri daégabf appolntmen%
are the same the seniorityliitb'reférenée to the
date of birth. It is admitied that by order dated
-1e4;1989véllbtmentsghave'ﬁéeh made td peréonsvat
sr.No.l to 10 and that till the time these cases
.came‘up for hearing allotments had beén given to

persons unto Sr.No.l9.

26. It was also acmitted at the Bar by the

- lsarnec counsel for the ooposite parties that the

.Ordnance Factory Estate had about 600 quarters of
_ \ g

B

e s . - - oA . . ’
Aype-1 and 200 querters of Type-1l. Although it was.

not possible for the parties to indicate the total

strencth of persons who were eligible for Type-I or

Tyne-I1 quarters either on 1=1-1973 when the 1IIrd

/e

/

[ )

!
L

was implamented or on 1-7-1287
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when action on implementation of the IVth Pay
was
Commission's report 7 taken, the learned counsel
: & while
for the opposite parties agrezd that/relatively
v
the number of claimants for Type-1 has fallen the

-2 11 2~

nunter of claimants for Type-II has increzsed
on account of admissible pay ranges for these
]

two types. -

z27. -There is no dispute about the validity

of the criterion of eligibility)namely the cate on.
.which an employee enters into the pay range at the
minimum stage. The real dispute is as to which of the
criteria of seniority adopted from time to time is

constitutionallyvvalid ?

28, At this stage, it will be appropriate to
appfaciate the impact of the pay scales as adopted
after the reports of the Pay Commissions vis-a~vis

the pay ranges. Prior to letter dated 22-9/4-10-79,
the pay range for Type-1 was below E.110, and for
Type-II was from B.110 to 200. For a vast majority

of Grbup D employees; the maximum of the pay scale

was %,llo,.the minimum being Bs.55. Only a few could
have the scale -which had a maximum of %;128; hencé
only those few whose pay could be between .110 and
Rs.128 could be considered for Type-II, and those
quarters could mostly be availahle to Group C employees.
When the imp}ementation of the scales-of IIIrd Pay
Commission was taken in hand, entitlement for Type-I
was raised upto B,259 and thet of Type—II' was placed
between 260 and 499. For a vsést majority of Group.D
employees, the maximum of the pay scale was B.250, the
the minimum being %.196. Only ¢ few could have the

scale with a maximum upto %.270; hence only those few
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whose pay could be between 260 and 270 could be
considered for Type II, and these quafters could
mostly bevavailable'to group C émployees.'The upshot
is that tﬁe relative pay vosition of Group D énd
Group C employees qua entitlement for Types-I and II
was guite similar in the pay scales of Post and Pre
IIIrd pay co&mission, and on the basis of 'seniority
criteria prévailing prior'to the letter dated 22-9/,
4-10-79 there could be only a nozinal ‘invasion’',

if one may use that expression,:of érbuﬁ D employees

into Type II qusrters.

29. 'The'scalesQf the.IV£h Pay Commission, -

applicable from 1-1-86, were goughf to be-implemehted
by letter dated 21-6-88 oﬁ the basis of pay as on ‘
'1-7;87. The pay ranée for Type I was raiséd to Bs.949,

i.e. just belo@ 950, and for Type II was placed between
$5.950 and %5.1499, i.e. just below 1500. Out of the

four scales of pay adoptéd for Group 'D e%plOyees,

only one scale had a maximum of B5.940, the remaining

three scales had maxima of B.1025, 1150, and 1200 with

minima respectively of R.775, 800 and 825. It is

obvious that a vast majority of Group'D' emplovees

‘coulc resch the pay range of R.950 which entitled them for

quarters of Type II rubbing shoulders with emoloyees of
Group'C'! who had two scales of pay comﬁencing from
85,950 and going upto k.1400 angd Rs.1500 respectively.

We have already mentioned that there were 600 quarters
of Type I and 200 guarters of Ty%e II, It is absolutely
clear therefore that as avresult of adéption of the
'crit:rion'of totsl lenzth of requlsr service rencdered
by Group D and C employees for determining seniovity,
thevléttef would almost be‘ousfed-by the former from

- quarters ofxTy§e~II. Tha+ would frustrate the very -

. object of framiny schemes for allotment o gusrters, -

-
. ool.:)/"

Y
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namely an equitable distribution thereof between the

entitled employees.

30. It will be rememberéd that prior to letter
dated 27-9/4-10-79, seniority was based length of conti-
nuous service within the pay range(vide letter dated
6=-11-67), and among’persons of such equal seniority

it was basad on the employees 'higher pay'(vide letter
dated 13.11.68). Classification.qf Govt. servants for |
differentiai treatment on the basis of rank and pay

h:s been rscognised tozg valid classification within

the meaning of Articles 14 and 16 of the Constitution

of India: vide M.C,Rajagopal vs. Supdt. of Police,

Crime Branch, Madras, AIR 1965 Madras 103.

31, c We ma?_refer to a Full Bench decision of
the Punjag High Court in the case of Brijlal Goswami
VS. étate of Punjab é GCthers, 1965 Punjab 401, which
gealt with the effect of bifurcation of posts.in the
Punjab Educational Service Cléss II into 2 cadres and
the provisions'of opportunity of promotion to class I
service. The.criterion of promotion from class II to
class.I was seniority. In conseqhence of orders of

bifurcstion, promotion to class I was stipulated to be

" done according to the nature of vacancy irrespective of

éeniority in class II. The Full Bench held that promotion

to class I of persons juhior to petitioners in class II
service, in the wake of bifurcation, on the sole ground
of nature 6flvacancy in class I violated Arficle 16 of
the Constitution. In thes case before us, persons
belonginglto an entirely junior class of service,

nanely group D are soushi to be given oprefesrence to

*h

s2 of & senior cless, viz. Group C, in'resvect of

ot

h

O

(

-~

rters which sre oprimarily m2ant for Group 'C' only

(6]
-

U

Q

on ths baecis of length of total service, most of which

14 /—



was reniered in Group D!Aﬁ§%lo'es the principles of
eqguelity under Articie 16 by applying a criterion to
Group D employees which cannot be applied to Group C

as the length of service of the two groups are entirely
in different flelGS. In our oplnlon, only so much of the
lonqth of service rendersd by Group D eﬂoloyeas could be
_reasonably taken into account as was rendered by them
after enFry into the pay range relevant for Type.II

guarter,

32. | Learned'counsel for the applicants in
0.A.343 of 1989 laid great emphasis upon the fact
that ofter the chance of criterion after letter dated

‘made
2?-9/4-10-79 allobments have been bn the .basis of changed

crite rla but no one Y“eu.sed a cla:: and the“efore the
adoptlon of the same criterion.; for alloLnents on
implementation of the IVth Pay Coemmission is not open
to challenge. He says that the interpretstion of the
criteria coqLalned in the aforasald and SJbSQOdenL
letters ‘has, been the same, ngmely the’ aoollcatLon of
criterion of total length of regular service, which
'1nterpreua ion tnerefove cannot be chawced e are
unablo to accept the conienulon. In- the first place,
no change in the 1nterpretatlon is souoht 1o be made;
< the crlterlon set out in the§e letters as interpretted
by the learned counsel is found to be invalid as in
viblation of Article 16. It defeats the ob;ect of
'the scneme of alioLmenu, viz, ecnltablc d1ch1b stion
of quarters of Types I and II. In the second place,

an error of law ¢re3ats no estoooel;“the error can

28

always be corrected; grant of erroneous. berefit to

some person does not entitle others to similar benefit:

invelid criterion ti1) the apolicetion thereof after
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implementation of IVth Fay Comuission recommendstions
must have been so small, as indicated above, that thé
harm to affected persons may not have motivated them
to reise a claim., In the fourtn plice, the Directorate
itself has aémitfed in para 5 of the counter in O.A.
366 of 1989 that the primary basis of allotment is
length of service within the pay range, and that only
where the length of service within the pay range is the
same thst the total length of regular service has been

adopted.

33. The criterion of total length of regular
service is claimed by the'opposite parties to be reasonable
because that saved the interests of the majority of the
empl&yeeF, namely those eligible for Type I and II

(vide para 4 of counter in O.A. 366 of 1989).This is

putting the cart before the horse. It mixes up the

~guestion of ‘eligibility' with 'allotment'. There is

no quarrel with the criterion of 'eligibility' which
is the date of entry at the minimum of the pay range;
but actusl allotment depends upon seniority. Most of
Group D employees.wOuld not be entitled to allotment
if they were not givan seniority of their total length

of service. The.validity of the criterion of totsal length
allotment ’

"of service for purposes oféimust,first stand the test of

equality under Article 16, and of reasonableness under
Article 14 before it can be secen as to who are the
beneficiaries thereof, Equality and reasonableness will
not permit an invalid criterion to be applied simply

bszcause it is beneficizl for the majority of emplovess;

f—t

the law wust take .care of the harm whick is done to others
to whom tbe criterion cannot be feirly appiied. If persons
in Group'é were only those persons whe were promotied
from Group D, if could be said with some semblance of

fairness that since all the employees had scrved in

L S
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Group D,their total length of service in Growp C and
Group D may be tsken into account; but the persons in
Group C who had no occasion to work in Group D cannot be
judged on the basis of length of service in Group D -

they rendered no such servicz,.

34, The classification of quarters in Type-I and
Type-II has a purpose. The latter quarters are more
spacious and are meant for employees of a higher rank
than. those concerned with Type I. The scheme of allotment
must preserve that purpose, and any criterion which
violates that purpose‘defeats Article 16 of the Consti-
" tution. This purpose is sustained by the criterion of
length of service within the pay range and the amount of
pay drawn by the employees. After all, there are 600
guasrters of Type=I aﬁh 200 of Type I1;7and if on account
| of ‘the criterion of total length of service, a sizeable
nﬁmber of parsons who should otherwise have b2en
eligible for Type-I become entitled to an allotment
of Type-Il quarters, the object of classif ication of
quartérs would be frustrated.
- a

35, We are aware of /situation where persons
waiting for Type I for a g;ng time may have lost their
entitlement therefor- on becoming eligible for Type 1I
due to entry into the latter pay rangé, and may not be
able to get Type II on account of the current claimants
of tnat Type. But that is in the nature of things.

50 long es the number of claimantg is more than the
nuaber of aveilable quarteré,’the problem will always
be there whetever be the type. The sclution lay,
perhaps, in meking "transitional arrangemenis® by

reservin

o

their claim for Type I guarter as an

e}
W

-~
>

~
1t

exce onal measure; for they would he senior in

>4‘

4

Group U over all persons who enter the service after
their both on the basis of length of service and

amoiunt of pay. Perhaps an employee entitle

Q.

for Type II

L 17/-
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may exercise an option even for Type I if he is faced

with the predicament of losing both; and then he may

. he ready to take a chance for type-II when his turn

may arrive on the basis of length of service in pay
range of Type II and the sslary drawn by him at that

time,

36. | Learnad counsel for the opposite parties
emponasised that the criterion of total length of service
is applied only when all othef elements are equal amongst
the persons eligible.-Wé are clear in our mind that the
Directorate must find a criterion within the four

corners applicable to all the employees equally within
the appropriate pay range; it cannot be permitted to

employ a criterion which will apply to only some of the

persons in the pay range and not to others like total

length of service rendered in different capacities. The
Directorate has been adopting the criterion of ‘'date of

birth'; no one has objected therasto.

37. . The learned counsel for the applicants in
0.A.343 of 1989, and the learned counsel for the oprosite
party have strenuously urged that the decisiongcontsined

3
arrived/after J.C.ii. and therzfore are binding on the
»

in 1ette€ dated 22-9/4-10-1979 and 21-3/2-4-83 were-
employees. The learneé counsel for the opposite parties
refers to certain provisions of Chapter IV of
P.siuthuswamy's "Establishment and Administretion™ in this
connectién. It is enough to say that the decisions in JCi
cannot be equated to the decisions of the various Fora
under the Industrial Disovutes Act hecsuse the latter are
statutory wihile the foraer are not, and thaet no executive

decision, rule or laew can over-ride the constitutional

mandate of Articles 14 and 16.

. 918/“"



38, Ano{her ground of challenge ' 4o. list

dtd. 4-1-198822hat it is'unduly long. It contains

56 names and t;Zl’now.allogments only upto sr.No,19
have been hader‘The casé of the opvosite party is

that in the absence of any provision fixing the

number of’ namns to be kept on the list, it can be

of any dlmnn51on and it w1ll continue to be in force
till . exhausted. The contention: sounds soO arbitrary’
that it is repugnant to th» sense of ]USLlCQ. Normally
lists are propa“ed 1n various fields for the number of
ex;st;ng vacancies: + contemplated vacancies in the

two or three yeaés; or sometimeé?ule of thumb is adopted
to prepare a list of existing number of vacancies +
25% thereof. .HOWeGer; in the absence of further
elaboration of the arguments on the point we express
no final ppinion except a hops that in future lists

may te prepared of reasonable length.

39. The last point is whether in the wake of

Vth Pay Commission, the seniority list can be validly
made ‘on the basis of emoluments as on 157-1987.interms of
letters dated. 21-6-88 and 16-3-89. It will be rscalled tht
when action was taken to implement IIIxd Pay Comnission's
'recommendations thc.datc of ellalbli‘ty was taken

-1=1-1973 b°ln0 the date on which the revised scales

of pay were enforced. The date of enforcement of the

scales recommended by the IVih Pay Coﬁmission was 1=1-1986,
If action in conseguence of I1Ird Pay Comnission's
recomiended scales could be taken as lafe és 1979 ‘with
effect from 1-1-1973,it is difficult to see why

in sonsequehce of the scales racomnended by the IVth

Pay Commission {he date of eligibility should algo not

be 1-1-1986 when thoz2 scales were enforced. There has

e 19/-
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to be some consistency‘inthe executive -acts of the State. The
fact that on l-l-l@7§)flat rate system was adopted
instead of payv percentsge svystem for recovery of rent
frém the allottes is not material for the purposes of
fixing the déte of eligibility. The date of 1-7-1987
could’only be a date for the convenience of matheuatics
and not on any princiﬁle. It will be appreciated that
after the enforcement of the IVth Pay Commisségg;s
scales from 1=-1-1986 some increments must havé4farned
by persons by l~l-1987’and therefore the emolumenils on
1-7-1987 may not have been the same as on 1-1-1986,

In view of the accepted criterion of determining
eligibility on the date of an émplOyée arriving at

the minimum of pay range,théfe seems tO be no reason
why the employee must wait till £-7-l987 for fixation
of his eligibility. The appropriate date according

to histbry and the accepted principle should be

1-1-1986. We should hold therefore that the provisions
of letters dtd. 21.6.88 and 16.3.89 in.so far as they fix
the. GJate of 1=-7-1987 as the date of relevant emoluments

for determining eligibility are invslid.

40, These are all the points in these cases.

The guestion is what should be the relief and our

final orders ? We haye found that the decision contained
in letters dtd. 22-9/4-10-79 . .as continued in subseguent
letters dtd. 26/28-6~82, 31-3/2~4-83 that in cases of
common date of eligibility total length of regular
service shall be‘the basis of the seniority is illegal.
Since the seniority list dtd. 4-1-88 was prepared on

that basis it must be held to be illegal. But the parties
admit that versons from sr.No.l to 19 of that list

have already been given allotment. It will be too harsh
to revoke their allotment orders and ask them to

quit the quarters., Hence while this list may be quashed

4 o . .
the allot.ent made to persons at 5r.No.1 to lo may not
. . ~ L% Hady T he
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disturbed. The decision contained in letter dtd.21.6.88
and 16.3.89 that the new seniority list on the basis.of
pay ringes 3s revised sfter the recommendations of the
IVth Pay Commission be.prqpared with referenée to 1-7-1987
as date of eligibility is illegal; in its place the
appropriate date ought to be 1-1-1986. A new seniority

list should be required to be prepared. -

41, We may mention that the change of policy of - - .
seniority as reflected in vsrious letters from time to

time haé been described mostly as "modifications" or

"clarifications™; there are hardly any which to{ally

"suparsede" the earlier criteria. The upshot is that

illegality is attached only to criterion of seniority | ;/
to the limited extent indicated in this judgment, and l

for that limited illegality it is not necessary to

quash any of the letters wholly. Having regard to the

well established rule of "severability" of repugnant

orovisions from the rest, and the principle of

“reading down" it will be enough to ignore the illegal
portions and give effect to the valid portions: see the
cases of All Saints High School v. Govt. of Anchra | fj?
Pradesh,1980 SC 1042{(para 111), and Jagdish Pandey vs.

Chancellor Bihar University,1968 SC 353. The criterion

of eligibility will continue to be the same criterion, ; B
namely tne date on which an employee enters at the

minimum of the pay range, but seniority for purposes

of &llotment must be drawm on the criteris cbntained

in the letters ra“erved to sbove after excluding {hg

criterion of total lan2th of regular service. In other

vords the seniority shoulc be fixed on the basis of the

length of service within the relevant p3y range. \¥here

the length of service within the pay range is eguel,

seniority should be fixes on the basic of higher pay.

L1/
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In cases of equal seniority despite these factors,
seniori{y ma3y be fixed on other‘relevant critaria
which may be apnlicable equally to all the persons
within the‘same pay range as mayAbe'determined by the
Directbr General of Ordnance Factories; one of such’
criteria adopted in the past including the impugned

list dated 4-1-1C83 is the date of priority dn date of
. n/ .

birth.

42, In view of what we have stated above both
the arplications are disposed of with the direction

that the seniorit& list dtd. 4-l—1988.is quashed but

the allotment already made in favour of persons at
Sr.No.l to 19 shall not be disturbed. The opposite

party shall prepare a freéh list of allotment of quarters
in thé'iight of the observations made in the body of
this judgment, pafticularly those contained in paras

40 and 41, The allotment list shall be finalised within
a period of one.month from the date of receipt of a

copy of this judgment and thereafter orderé of allotment

shall be issued to the .appropriate employees.

43, Parties shall bear their costs of these

aprlications.



