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All these seven matters can te conveniently decided
by a2 common judgment, They can be divided into tuwo groups

viz,, Original Application Nos. 331/88, 401/86, 441/86 anc
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72/87 would be one grodp (hereinafter‘uherever necessary,
referred to as Croup-1); uhile the remzining three applics-
tions viz,, Original Application Nos. 332/86, 400/86 and

402/86 would te another group (hereinafter, wherever nece-

ssary\referred to as Group-z).

2, All the ao-plicahts are employed in the organization
knoun as the Employees' Stzte Insurance Corporation (ESIC).
The applicants in Group=-1 are working on ad-hoc basis in
Group=-A posts which are designated either as Deputy Regional
Director, or Regional Director Gr.IV, or Deputy Administra-
tive Officer, or Accounts Officer, These poste are inter=-
changeable, Applicants in Group=2 of the applicaticns are
working on ad-hoc basis as Assistant Regional Director i,e.,
Group=-B posts, This group=-B consists of the posts of Mana-
ger Gr.I, or Assistant Regional Director or Section Officers
or Deputy Accounts Officer, The four posts are interchange-

able,

3, It is not necessary to give the detailed allegaticns
in 8ll these Group=1 and Grecup-2 apnlications. Suffice it to

mention the pleadings of the respective parties in OA 331/86

(a Group=1 application) and 0A 332/86 (a Group-2 application).

&, The applicant in apolication No, 331/86 Sharadchandra

D+ Deshpande, joined the service many years back as LOC and in

due course he was promatec to varicus nosts, Sometime in 1980
he vas selected for the Group-B post i.e., Assistant Regional
Director or its equiv=lent, 0On 22,8.1285 he was oromoted, on
ad-hoc basis, to the post of Deputy Director (Group-f post)
and since then he has been so working, He has made a number

of allegations in the acclication., We would like to narrate

4
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only those allegations on the basis of which the arguments
are advanced befcre ve, Seclion 17 of the Employees' State
Insurance Act (hereinafter referred tc as the 'Act') deals

with the emopioyment of the staff by the Cormoration, Sub-

section (1) provides that the Corpcration mey employ the staff

as may De necessary, But for creating anmy post dracing a

maximum monthly salary cof more than Rs, 2250, the sancticn of

I
i

the Central Government is necessary, Houwsver, it is not relex

vant for this decision, Sub=secticn(2)of the Act states that
the Corporaticn may make recgulations regarding recruitment,
pay allouwance etc., The applicamt relies upon sub=-section(3)
of the Act and it reads as follouws:

"Every appointiment to posts corresoonding to

Group-AR and Group-B posts under the Central

Government shall be made in consultation with the

Union Public Service Commission; ¥Provided that

this subesection shall not apply to an officiat-

ing or temporary anpointment for an aggreggte

periocf not exceeding one year',
Se The applicant contends that he was working in this
promotional post on acd=hoc basis for mcre thanm one year, anc

that it is presumed that the Union Public Service Commission

has been consulted, Con

[0)]
m

:ueﬁtlyjhe is entitled to have hisg
services in the promotional post regularised, Uncder the
recruitment rules, 53 per cent of Group-A posts are to be
filled in by promotion anc 50 per ~ent by Direct Recruitment,
According to the aprolican* hgs service in Grourn B & A posts
has always been to the satcisfaction of the superiors anc that
he is eligible for being regularised in the Group-R post,The
Respondent No, 2 on 23.9.86 appointed 14 persons as Ceputy
Regional Directcrs by way of cirect recruiiment, The anpli-
cant aosorehends that on account of these direct apnointrnents
he is likely to be reverted to the lower nost of Assistant

Regicnal Director, He contznds thzt the reversizn of *he

applicant (who has continued in the Group=A post for more than

%

¥

4
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one year) would be illegal as contravening the provision

of Section 17. The applicant, therefore, filed the present
application with the principal prayer that he should be requ=~
larised in the Group-A post of Deputy Director with effect
from 22,8,1385, cr Trcom such other date that this Tribunal
considers just and proper., There are certain ilcicental
reliefs claimed, However, they are not necessary to be statecd
here as they are conseguential to the claim of regularisation.
6. The respondents resisted this anpplication by filing
their reply. It was contended that the applicant has noc cause
of action. The promotion of aoplicant as Deputy Director on
22,8,1985 wvas pleaded to be purely temporary and on ad-hoc
basis, that too on the basis of local seniority of the
applicant at Bombay, It yas pleaded that the promoticnal
posts in the cadre of Deputy Director are being filled in

on regular basis after the matter is referred to the DPC

and in consultation with the UPSC, Similarly, 50 per cent
vacancies are required to be fillecd in by direct recruitment,
The respondents denied that Section 17 of the Act or any

h

ck

o ion grants 2 right to the applicant for claiming

m

T provi

(43}
{e]

regularisation in the post of Deputy Director, though he
has been appointed on ad-=hoc basis slightly over cne vear
before the application was filed. It was pleaded that the

promction of the app

o
0
0]
3

-
{
0
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e

e
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fortuitous prOmoticﬁ.
The applicant happened to be in Bombay where a large number
of short term vacancies arise because of the workload, and
the applicant and cther Persons were promotecd on ad-hoc basis
pencing regular appointments either by promotion or by direct
recruitment, It was sugnested in vne Feply that the promotion
to the post has to be macde on the basis of the All India

Senierity in the feeder nost viz,, Assistant Regional Director

)
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The contention of the respondents is that the applicant's
promotion was by way of a local arrangement and other Assi-
stant Fegicnal Directors who zre senior tc the aorlicant uere
not promoted as they uwere outside Bombay anc the promatior cf
the anplicznt yas cn ac-hoc basis. The respondents have filed
along with the reply various annexures for the purpose of
contencing ihat the ad-hoc promotion of the applicant uss

made only to meet the local exigencies, although other

persons senior to him at vericus places were avallable,

The applicant has filed a rejoincer re=stzting his case =2s

has been made out in the zapplication.

6. During the pendency of this application, by our orcders,
interim relief mainttining status guo was granted whereunder

the contemplated reversicn of the applicants was stayed.

The respondents filed Miscellanecus Petition No,96/87 with |
a request that the said order be vacated, The anplicant heas
filed reply to the Miscellangous Petition, UWhen the matter .
vas fixed for hearing the Miscellaneous Petition it wuas

suggestecd that the main application itself may be hearc, Thi

(5]

was convenient to bothk the parties and accordingly we have {

heard the main application,
{5 s

7. This is the position as\£84 as 02 331/86 is concerned,

e

The remaining connected applicstions viz., 04 401/86; 441/86 1

and 72/87 have practically similar pleadings, The only diffe-'
rence is about the dates on uwhich the respective apolicants | i
have been promotec on acd-hoc basis as Denuty Directors, Ue e
[
woulc be referring to these various detes at a later stzage in
the judgment, It is material to note that even in thess
applicaticns, where stay was granted by us, the responcents
have filec Miscellangous Petitions for vacating the siay and

the parties agreed that the Mein Anplic=tions themselves

1IN me
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8. In Group=2 referred to at the outset, the Criginal
Application Nox, 3%2/86 is filed by ¥.B., Ratpakar., He also
joined the service many yeare bazk a3 & Lower Division Clerk,
and thereafter wac premoted from time o time £o various
posts. In 1373, he was pramoted to the post of Insurance

Inspector/Manager=Gr.I1, The next promotional post is that

1\

of Assistant Regional Director/Accounts Officer. Cn 4,1.,1983

he was promoted on acd-hoc basis as Assistant Regional

Director. 1In 1985 the Union Public Service Commission )”
advertisec some of these Group-B posts for direct recruit;

ment. Thereafter, on 23.9.1386 respondent no. 2 has

issuec orders of appointment to 14 candidates as Deputy

Regional Directors, The apsplicant apprehends that on }
account of this selection of direct recruits certain Deputy

Regicnal Directors uwho uwere promoted on ad-hoc basis uwill

be rsverted, Conseguently, after these Deruty Regional

Directors (promoted en ad-hoc basis) would be reverted to

the louer paoste of Assistant Regional Directers, the apnli-

cant in his turn is likely to be reverted to his post of : "
Insurance Inspectmr/ﬂanager GreII, He clains regularisa-

tion in that post of Assistant Regional Director with effect -
from 4.,7.1383 o1 from such other date as this Tribunal

may consider just and proper,

9, The grounds on which he has based this claim are

practically similar to those that have been submittec by

Deshpande in original applic2tion no, 331/86, The TEeSpPoOMN=-

dents have oprosed the applicabion on the grounds similar to

those raisecd in 3A 331/86. Thwe their main contention is

that Section 17 of the Act does ~-t oive any rioht to the

applicant for being regulsrised as A.R.T. They pleaded

that the apglicani's arpointment was mate purely on ac-hoc

Y
\
4
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and temporary basis anc after taking in:c count not the
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ARll India Seniority but his senicrity in the place where

he vas for the time teing poustec and where there was a

w

Fort-term vacancy, Along with the reply, the respon-

dente hove filed various anmexwres to shouw that the applic-ntle
promotion to the post of ARD uwas made when certain other officer
who are senior tc the applicant but who are woking outsice

have not been promoted as the applicant's promotion uas only

a loccl arrangement, Here also an interim order mainﬁ%ning
status quo was granted and the resnondents filecd a Miscella=-
necus Petition No, 107/87 for vacating that order. The anpli-
cant has filed a reply to the Miscellaneous Petition and as
mentioned above it was decided that insteac of hearing the
Miscellan€ous Petithgn, the mzin application should its@1f

be heard, ' -

10 S

[N

milar ate the pleacdings in the connected annlica=

-ti2ns nos, 400/86 anc 402/86. The only difference is the

dates on which the respective applicants have been promoted

on ad=hoc basis as AFls, e would be referring to these ;
various dates at a later stage in the jutgment, As stated

above, these applications uwere also agreecd to be heard A
insteac of hearing initially the Miscellanecus Petitiens that -

were filed for vacating the stay,

11, Before coasidering the various contentions that have i
been raised before us during the course of the arguments it

would be necessary to mention in a Chart the placement of

varjicus ap~licants in the seniority list, the respective
continuous ad=hgoc appointments, and the number of seniors

of each of the ap-licants whc have not as yet been promoted,

This chart is Preparec on the blisis of the seniority list

and other particulars that have been furnishec by the resncn-

dente along with their resly, Tt is material to note that
2 ply



the seniority list given by the resiondents hz2s nct been

chzllenged beftore us,

CHAET CF GRCUDP=1 APPLICANTS WNULD BE AS FOLLOWS:

Sr, Applica=- Namz of the Niimber of Date from

No, tion No, applicant and persons senior wvhich offi-
his seniority to applicant ciating an
list sr, no. but not promo- promotion on

ted (vide Exhi- ad-hoc basis
bit 111, page 2

of reply)

1 2 3 4 5

1. 0A331/86 S.S. Deshpance 19 22.08,85
Seniority No,.86

2. DA401/86 P.K, Bhatia 33 02.12.85

» Seniority No, 111
3, 0A401/86 5.5. Hiranandani 27 - . 05.03.86
) Seniority No, 97 '

4, DA4D1/86 K.V. Raikar ’ 2 30.10.,84
Seniority No, 37

5. 0AR401/86 V.M. Limaye -- 01.12.85
Seniority No, 25

6. 0A441/36 C.S. Desai - - 40  02.12.85
Seniority No, 125"

7. BA 72/87 P.V. Achar ) 41 01,02.86

CHART (based on the chart in reoly to 0A 332/86)

OF THE GROUP=-2 APPLICANTS IS AS FOLLOWS:

Sr, Applica- Name of the Number of persons Date from
No., tion No, applicant and senior to the which offi-
his seniority applicant but not cizting on
list Sr. No, promoted(vice Ex- promotion
hibit V, page 2 on ad=horc
of the reply) basis
1 2 3 4 5
1 D0A332/86 K.B. Ratnakar 25 04.01.83

Seniority no.104

2 DA400/B6 M.D. Tabib 26 02.09.85
Seniority no.686
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1 2 3 4 5

3, 0AR400/86 S5.S. Nair 26 01.09.83
Seniority No.430

4, 0A400/86 M.S. Kanetkar 26 22.,07,.85
Seniority No,683

5. CA400/86 F.C. Khandkar 26 17403483
Seniority No,.596

6. 03400/86 A4.A. Pirjace 26 21.08,.,33
Seniority No,433

7. O0OAR400/86 P.H, Dabke 26 16,02,85
Seniority No, 594

8., O0A402/86 D.S. Dixit 20 03.05.82
Seniority No, 83

g, 0A402/86 Bo.P. Girkar 18 15.03,82
Senicrity No, 80

10 OA4G2/86 Smt, U, Puri 18 08.1C.62
Seniority No, B2

11 0A402/86 B.G. Vadake 20 01.04.82
Seniority No. 88

12 0A402/86 S.G. Sane 24 03.07.82
Seniority nc. 102

1%  0AR402/86 J.G. Sapre 15 12.02,82
Seniority no. 71

14 O0AR402/86 P.Y. Krishnan 13 08.02,.82
Senicrity no, 68

15 0AR402/86 N.U. Goklani 1z 17.11.21
Seniority nc. 66

16 DA402/86 N.M. Mangaonkar 3 13.,10.81
Seniority no. 13

12 Mr. Waishampayan relied upon provisicns of Section

17(3) of the Act, and particularly the proviso thereto for

the purpose of contending that all the applicants have put

in more than one year of service anC consequently they shall |

be treated as regular promotess,
sub=gsection 3
that the a2ppointment shall be mace in consultation with the

upsc,

in para 4 above,

That

We have alreacdy reproducéd

sub~secticn states

Further according to the provisc such consultation
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with the UPSC will not be necessary if appointments are
officiating and temporary in a grade for an agaorecate pericd
not exceeding one year, It is alleged in the aoplications
that presumption may be drawn about the consultaticn with
the UFSC as all the applicants have been allouwed to continue
for mcre than one year, It is, houever, material to note
that the appointment order of each of the applicants specifi-
cally states that the. appointment is ad=-hoc. It is not
necessary tc give the Exg® exact wording. However, suffice
it $o0 say that the promotion orcders mention that the promo-
tkons are on purely temporesry and ad-=hoc basis anf that the
promotees are liable to be reverted to their respective
louer posts at any time, wkx without notice, It 2lso stztes
that the officiating ad hoc promoticns will not confer on
the promotees any right to continue in the posts or for
regular promotions in future and that the services rendered
on such ad-=hoc basis will neither be counted for seniority
nor for eligibility for ?&smﬂ%ﬁe% ?pMﬁngbh)‘
13 It was urged that the above menticned nature of the
appointment will have nofﬁeffgct and that it should be pre-
sumed that each of the applicant is regularly appointed
The respondents have deniéd in their reply that the UPSC
has been consulted, What is urgecd is +hat the z2prointment
of each of the anplicants is amde as a stop=-gan arrangement,
on local seniotity basis, and that this was done on account
of administrative exigencies, Shri Waishampayan relied upon
the decision of the Delhi High Court in the case of G.P.

Mo alsha ]

i V/s. Union of India reported in 1983, Labour and
Industrial cases, 910. In Arder to understand thet decision

coerCtly\it woulc be necessary to mention a few facts in

that case, The Employees State Insurance Cornorztion apnointed

S m
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Tinicr Mecdical Officers scme yeare prior to 1979, At the

time when the appointments uere ma2de, the recruitment

8

requlations of 1979 were notwexistence. Some of the app-

A

licants uvere apnointed in 1972.’ All were qualified and

hac¢ requisite training for the appointment, The selection

was done in a2 manner similar toc that which is adcpted for

making regular appointments. Houwever, the appoiniment orcers

mentioned that these would be acd-hoc arnointments for =

period of one year, The orders alsc stated that it was con-

tempnlated that the selection would be reqularisecd by the

UPSC, The appointees uwere put cn 2 reoular scale, In

due course they got their annual increments. Some of them

even crcesed the Efficiency Bar., The UFZC was ccnsulted

from time to time, and the said Commission agreed to continue

the appointments. This went on till 1379, 1In that year,

the neuw recruitment rules and regulations were framed, The

UPSC invitecd applications for fresh appointments The

applicants alsc applied, Houever, they uvere nct selected,
They apprehendecd that they would be thrown out of service
and hence they filed Writ Petitions before the Delhi High
Court, The High Court held that those applicants who had

put in more than one year service shall be treated as

-

re

[te]

U

ino this de~ision the High Court discussed the facts and

| ]

example in paragraph 27 it is observed as follous:

"As it is the case of responCents themselve
that the Union Public Service Commission uas
consulted, it was the fault of the Union

Public Service Commissicn to have omitted to
see the effect of the consultation., ....
Inasmuch as the Union Public Service Commission
agreed to the appointments continuino over the
maximum perioc of one year prescribed by the
Section, it uas tantamount to making the
appointments permanent .... "

egal aspects, in deteil\in paracranhs 27, 30 =2nd 34, For

ar annointees unter section 17 of the Act. UWhile giv-
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In paragraph 30 the High Court has observed as follous:
"The appointments of the petitioners are,
therefore, not thue mere sL0p-=-gap arrange-
ments, but due selection made after considering
a number of candidates, "

The following 2re the observations in paragraph 34 of the

judgment:

"Uhen the period of one year initially fixed by the
appointment letter expired, the provisc ceased to
have any operation. So, it became necessary to
coensult the Union Public Service Commission. COn
this consultation being macde, the appointment
would become one made after consulting the Union
Public Service Commission within the meaning of

sub=sectiog (3), Clearly, it would not be one
for a temporary or officiating PUTDOSBavess

14. During the course of the arguments it uas stated
before us that a special leave petition challenging the

said decision was filed in the Supreme Court and it was
rejected, Mr. Waishampayan, therefore, urged that the
principle enunciatecd in the above menticned decision off

the Delhi High Court should be folloued in the present
litigation, As against this Mr. M.I. Sethna for the
responcents contenced that the facts in the present set of
applications are guite different, He submitiec that they

are elogquent to show that the appointments in guestion though
continued for one year would be ad=hoc and temporary appoint-
ments, He crew our attention to the fact that UPSC was not
at all consulted ancd that‘therefore\this would be 2 distin=-
guishing factor, Seconcly, the selection of the applicants
before the UDelhi High Court was made in the manner in uwhich
the regular appointments are made, The High Court found

that they were not stop 0ap arrangements but the promotions
wvere ordered after due selection, after consicering a number
of candidates, Mr. Sethna argue” that the promotions of

the present applicants were not made according to the usual

mocde of tﬁ? promotions after considering all eligible can=-

e
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didates. UWe have already mentioned that the case of the
respondents is that the applicants have been promoted as
lo-al arrangemente and not after taking into account the
claims of other seniors. Particulzrs in column 4 of the
cherts menticned above in paragraph=11 amply proveg this
position, That cclumn stiztes ae to hou a particulsr ann=-
licant has been promoted even when there were a number of
other senior employees who ought to have been considered,
for example uwhen Deshpande (the apolicant in OA 331/86)
was promoted, there were 33 cther senior officers of the
same rank who uvere eligible for being considered., Mr.

M.1. Sethna states that those uere not considered as the
vacancy wvas at Bombay, These 33 persons were staticned
at other places, It was urged by Mr. Sethna that the
promotional post is required to be filled in on recomien=-
dations cf the DPC ang in consultation with the UPSZ, He
argued that as it was a local arrangement, the DPC did not
consicder the claim of the applicants along with those of
other employees uvho were senicr to ezach of those applicants,
In this background, he submitied that it will be erronecus
on the part of these applicants to argue that mere conti-
nuing in promotionzl posts onm ac hoc basis for a pericd of
one year should mzke them eligible for regular es promotions,
He highlightec his submission by cdrawving cur attention to the
applicants in OA 441/86 and 0A 71/87. There were 40 or 41
employees who vere senior to these anplicants, They were
posted outside Bombay, and hence they were not considered
as it was cnly a local arrangement. The matter can be seen
by taking intc g accoun: the chart of Group-2 applicants,
For example, the applicant Tabib in OA No. 485/86 stands
in the seniority list at Sr, No, 685, Houwever, 26 persons

who are senior to this appnlicent are still not promoted,

T e sl -l
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Similar is the case of applicant Kanitkar and applicant
Khandkar in that application, Their plaéement in the
seniority list of the feeder posts is at serial nos, 683

and 596, respectively, and they have been promoted as a local
arrangement after ignoring the claims cof 26 persons who uere

posted at a place wvhere the vacancy did not arise,

15. Therexx is much substance in the contention of

Mr. Sethna that the decision of the Delhi ¥g High Court
would not apply in the facts of the present case., Ue have
already observed that the UPSC uyas not consulted and the
promotions in question have mot been macde cn the basis of
any recommendations of the DPC, Secondly, while effecting
the acd=hoc promotions the other employees who are senior

to the applicants have not been considered, These facts
would, therefore, show that it will not be possible to con=-
sicder the promoticns of the appdicants as those falling uncer
section 17(3) of the Act. In our opinicn the decisicn of
the High Court % will not in any way help the applicants!
claim for regular appointments with effect érom the dates
of their ad-hoc appointments. If such a prayer is aranted,
there would be an anomalous situation that the applicants
though junior to some other employees in the feeder cacre
would get regularised in the promotional post even though
those seniors have not been considered. Ue do not think
that such result was contemplated by the decision of the

Delhi High Court,

164 It uas then submitted that it was the fault of the
respondents not to have consulted the UPSC and that the
Breach thereff should not have prejucdiciesl effect on the
claims of the applicant, Reliznce is placed on the decision

of the Judicizl Commissicner Goz in the case of J.0.3.°.

1
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Alexandre Gonselves Nereira V/e. The Adminlstrator of
Goa & another reperted in 1982(2) All India Service Law
Journal, 134, It has been helc in that case that KoMy
nen.ccrcliznce vith nroviesions of ertinle 320(3) of the
Constituticn would not vitiate appointments if they are
otheruvise regular, - We have alre=dy discussed abhove that
the promctions of the applicants uere nct a2t all reguler

inasmuch as the clzime of the emcloyers senicr to them

have nct been considered, there uass no DPC, Consequently

(¢4}

this Cecisicn will not be cf any use to the applicents,
17 Mr. Waishampayan then submitted that anart from
provisicns cf section 17(3) of the Act the acplicantis
would be entitiled to have regulzrizaticn in the promo-
tional posts on account of their service in that post,
He relied unon the decision of the Supreme Court in the
case of Narencer Chadha V. Union of India reported in
81F 4986 S.C., 628, It was 2 czse 2bout employees of

1
(9

re was a queotz fcr promotion

6]
o}

Incisn Eccnomic Service., Th
anc cdirect recruitment, Paragraph 10 of the judgnent shous
thzt from 1964 onuerds many direct Tecruitment vacancies

fetl vacant. Till 1968, 113 vzcancies were not filled in,
Even after 1968, all the vacancies for the direct recruitment
were not filledih, The result wae that from 1962 onu=zrcs

I

promoticns have been effected for the posts and songc

0
o
-
cr
J
M

(w]

premotees were holding the posts fer nezzly 15 or 20 yeers,

These promoticns were macde on the recommendations of the

"DPC., The cuesticn then arcse as to the seniority of these

promotees vis-a-vis the direct recruits, It vas contended
an behalf of the cdirect recruits that they shoulc get a seni-
ority of the year in which the v=cancy for direct recruitment

arcse, thouch the direct reoruiinent itosok pla-e actu=lly

e W
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many years later, The Supreme Court rejected this conten-
tion in paragraph 13, t # is observecd that there was a
violent cdeparture from the rﬁles of recruitment, The
cirect recruitment was not mace =nd the promotees uere

allowed to hold the posts continuously over a long pericc

)

of time, In paragranh 14 the Supreme Court, has held as

)

n

follous:

"It would be unjust to holc at this distance

of time that on the facts and in the circumstances of
this case the petitioner are not hnolding the posts
in Gracde IV, The above contention is, therefore,
without substance, But uwe, bouvever, make it clear
that it is not our view that uhenever a person is
appointed in a post without follocwing the rules
prescribed for appointment to that post, he should
be treated as a perscn regularly appointed to that
post, Such a person may be reverted frcm that post,
But inxkk a2 case of the kind before us where persons
have been allowed to functiocn in high posts for

15 to 20 years uvuith due deliberation it would be
certainly unjust to hold that they have noc sort of
claim to such posts ,..."

The Supreme Court z2lsc held that the promotions can be
treated as macde in relzkation of the rules. The matter
is considerec in para 15 in the following words:

"Therefore, it can be safely stated that the

enopmous departure from the quota rule yezr to

e2r permits an inference that the departure uas

in exercise of the power of relaxing the quotsa

rule conferred on the controlling authority,"
In paragraph 18 and 12 Supreme Court took into accou-t
the enormity of the prejudice that is likely to be caused
to the promotees when they wvere working for s long period of
nearly 15=20 years in the promotional posts. It cannot be
held that such officers are officieting merely on a temporary,

local or stop=-gap arrangement. In paragraph 23 the Supreme

Court has held that after taking intc account the peculiar

fact

m

of that case, the continuous service of the promotees
should be counted for assigning to them seniority in the

cadre,

-
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17« It is true that in Narender Chacha's case the

Supreme Court has stated that the ad=hoc services should

be considered for seniority. HoweverT, it is material to
note the startling facts in that particular case. The
promotees were wcrking in the promotional posts for

15 to 20 years, They were proqoted on the recommendzaticns
of the DPC. The decisicn in Narencder Chadha's case was con-
sidered by the Supreme Court in another recent decision in
the case of Ashok Gulati and others V. B.S. Jain and Others
1986(2) 'SCALE! Page 1062 = AIR 1986 SC 424, In this later
case there were ad hoc appointments as tempcrary engineers,
Then regular =»p recruitment was made. The ad hoc appointees
alsc participated in the selection process., lhey were
selected, Houwever, they uere placed far below in the senio-
rity list. UWhile making promotions to the posts of Executive
Engineers, the Government did not tzke into account the

said ad hoc service and promoted certain other persons who
were otheruise senior. The applicants who hac rendered the
ad hoc service challengec this action, The High Court
accented their contention and held that their ad hoc service
should be counted while fixing the senicrity. Then the
matter went tc the Supreme Court. The Supreme Court took
intc account the facts that (i) the initial ac¢ hecc aopoint=-
ments were de hors the rules, to meet the exigencies of the
service, (ii) the orders themselves showed th2t the appoint-
ments were liable to be terminated without any notice and
(iii) they will not be entitled to any senicrity on the

~

basis of such service., This is what the Sunreme Court h

t+
W

s

C

held in paragraph 13 @

"Je are not aware of any principle or rule which

lays doun that the length of continuous efficiation
service is the only relevant critericn in determin-
ing seniority in particular cacre or grace, irres-
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pective of any specific rule cf seniority
to the contrary eeeo”

After considering the earlier cases the Supreme Court
has further observed in that paragraph as follous @

",.. these authorities nouwhere lay coun thst
the same principle i.e., the lernnth 3f cone-
tinuous ofiiciation must be the scle guiding
facter ant the only criterion in cetermining
the seniority of su-nh ad hoc employep vis=
a=vis direct recruits ,...."

In paragraph 23 the Supreme Court has discussed the matter
in the following worcds @

"1t would be repugnant to all accepied concepts
of service jurisprucence if the claim of perscnas
like respcndents nos, 1 ant 2 vho were employecd as
Temporary Enoineers on aéd hoc basis de hors the
rules for six months at 2 time were ex:encec the
benefit of their continucus officiatisn as such
ac hoc employees in reckoning their seniocrity
vis-z=vis cdirect recruits in consfderinog their
eligibility under r.6(b) of the Class I Rules
for promotion to a higher grade or post of
ﬂﬂ@mﬁ£xacut}ve Engineer_ ..Q&%wﬁh

b - i e s e P

In para 24 ® the Suprems Court has c0151dered thD ea*l

I v aem e e QRN -

decision in Narender Chadha's case and has held as follcus:

"No doubt there are certain observ=tions in

the two cases of G.r. Daval and NHarender Chacdhe

which seem tc run counter to the vieu ue have taken,
but these decisions turned on their oun peculiar
facts and are, therefore, clearly distinguishable and
thez do not lay doun =anv rule of universal apnlic=st-
ion

It is true that the tuo decisions of Narender Chadha and
Ashok Gulati cdesal with the senioritv of onromctees vis-z-vis
the direct recruitls, However, the principle laid cown therein
would alsc be releva~t for the purpose of de-iding Am 2s

tc whether a promotee can get regularisaticn from the date

of the ad-hoc promotion, As stated above, the Supreme

Court in Ashok Gu2ati's case has stated thet the decision

in Narender Chadha's case turned on the peculiar facts

[
Cj_, 0-4.;51
of its own and that an ad hocc aDDointmentypﬁaD%-cawfer bene-

fit of countino this ad-hoc service for any relevznt purpose

such as regularisaticn etc,

v



18. Shri Waishampayan reliec uron the decision of the
Orissa High Court in the case of Somnath Rath V, Union cf

India. (Reported in 1975 LLN 479 ——— )

- ““’}t -

case one Chakravarthy vas rromoted ® to a hinher

post in 13966 and still ancther higher post in 1368. On

acsou-t of the decision in 2 Urit Petitian this Chakra-
varthy wes declared junior to the petiticner., The
petitioner, therefore, claimed that he should get the

tuo promotional posts uwith effect from 1966 and 1968 i.e.,

vhen his junior uas oromoted. A plea wuas roised before

the High Court that the promotion of Chakravarthy ues ac-
hoc and it was a stop gap arrangenment. The High Court
rejected this contenticn in the following wsrfs

n"gyt continuous service in higher post for
s perioc at about five years cannot be regarded =2
a stop gap arrangement. Neither the orcder of appo
ment of Shri Chakravarthy ncT any other record he
been procuced to shou that the appointment uas made
on stop=-gap arrangement. Admittedly, Sri Chakravarthy
was junior to the petitioner, He was promoted to
higher posts without consiceratfon of the claim of
the petitionereeess"
!
In vieuw of the abov%positicn'the Crissa High Court helcd

e 0

nt -

w0

0

Lol s At itiA~eT P B Sollo R e o -
t the petltllOner was entl ed to h

[

th nromoticn from

[44)
U]

\

{

(T

the time Chakravarthy was promoted. This decision is of
no use for deciding the controversy before us. The promo=-

tions of Chakravarthy did not speak that they were ac hoc

i

appointments or =Ex stop pap arrangements. In fact Chakra-

l

t

varthy was promoted on the hypothesis that hes was senicr tc
the petitioner, The senicrity ues altered cn a-ccunt of the

decision of the High Court anc, therefore, the petitioner u

[4Y)

S

entitled to get the promotion as claimec, In the present

)

case such = continpency does not arise anc hence Mr. Waish-

ampayan cannot make any use of this decision, Another

~

the Jabalpur Bench of the Central Acdmini]

by
-
0]

(5

decision © tr-tiye
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Tribunal reported in 1987(2) ATC 908 was reliec uopon,
The administraticn hat nut a2 particular cut off line of
two years for absorption. ¥he court rejected it. This

again is not relevant for ceciding the dispute before us,

19. As mneinst the abive mentioned tuo cecisions Mr,

I

Sethna relied upon Punjab anc Haryana High Cocurt, in the

Tozfan & Cthers V., State cs Horysznz

@]

{
(

case of A3it 3ingh
and Others reocrtee in 1987(1) All India Services lLau
Journal, 227, 51 appointments were macde cn reqular basis,
after the selecticn process uas completed. Thereafter,
the petitioners uere apsointec on ad=hac basis,., They
claimed that they should be treated as regular, It was

held that they wvere ~erely on acd hoc basis and have no

right to regular service. It is thus clear that the

P
BN

nature of the appointment and its effect on promotion == .

pme W —

or otherwise will depend on the facts of each case,

O
[n R

20, It was then argued that the preovisien regarding

-
[
=

heen folloued,

0

"

consultatticn with the URE T cught to h=av
It je true that the Supreme Court in the case of B.N. Naga-
rajan V. State of Myscre reported in 1966 S.C., 1342 has

helcd that when the rules have been framed they cught to be
followed. The Judicial Commissioner, Goaz Daman and Ciu in
the abaove mentionec case of J.M.J3.5. Alexendre helc that

mere non-compliance with the provisions of artiele 320(3)

. dzes not necessarily make regular apoointment or promotion
inoperative, The arguments of Mr. Waishampayan is that non=-
consultation uvith UPST would not be fetal to the clzim of the
applican:t for regulerisation. Houever, vhat is importent
is as to whether the appiicants are anpointed cn regular
basis or only as stop gap arrangement, Again this cecision

+
-

will not be of any helo tc the applican

[ 4

- ar———

W A
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the Calcu*tea

: in the case of Upend

it was helcd

-

| promotee after &

years is bad,

-n*:_-&-

the promoticn v termecd as

W

S

s

found suit

=t

21,

vas oross violation of the recruiiment

cdirect recruitmant is

(=
g

As far the Ccirect

.

a

m

cetails about such recruitmen

been direct recruitments;

anct 3B posts respectively ava

This number covers even

cruitment yas mace in 12386,

aht Lo be
" et on . . !

ch of the Central Administrative Tribunal [
ranath 0za V. [
that reversion of 2 temporary anc
satisfactory service for
The distinguishing feature

an acd hoc one

Another contention of Mr. Waishampayan is that there

concernecd and
of the promotion of the apolicants may
recruitm
respondents have filed as Annexure-=II to the reply the i

X
[

in 1984

the balsnce of

There was no cdirect recruitment in thaose years. But
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It was

direclt recruitment for twe years may be termec as a2 gross

violation of the qucitz rule,

tc cocnsider th

to viclate guota rule. There

there vas a prcposal for amending the recruitment ru
The rules wvere amencec in February, 1985,
pests were acvertised for cirect Ttecruitment and af

comnleting the process the aproiniments were actually

in 1986,

)
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)

c
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22, The position is practically similar so fer as the
direct recruitment of the ARDs are concerned,., The respon-
dents have given a statement at Exhibit 3 to their reply

in CA No, 332/85 shouing how the direct recruitment uas
mrocessecd, In 1281-1982 there were no direct recruitments.
But in 1383, 91 recruits were taking up directly, After
such recruitment, the vacancies from 1981 to 1383 for
direct recruitment uvere covered, In 1984, there were tuwo
direct recruits takenluhile in 1985 there was nc direct
recruitment. The reason given by Mre. Sethna is that the
recruitment rules for ARDs were also contemplated to be
amencec, The amdedment came intc force in Febraary,1985
and then the recruiimen: process began and 23 cdirect recruits

have been appointed,

25, It isvtruevtﬁéf Mre. Uaighémpéyan made a submission
that the Government has, in 1977, issued instructions that
the method of ad hoc aprointments should not be used when
amendment to the recruitment rules are in contemplation.
However, these directions do not mean that the ad hoc

annointments so made would automatically become regularised,

)

Thus there is no breach of the cguota rule as contended by
Mr, Waishampayan, Prior to the amendment of 1985, the
employees of the organization could seek direct recruitment
and there was no maximum age limit for them, In 1985 the
rules prescribed age limit of 45 years for the post of

DRDs and 40 years for the post of ARDs, This age limit is
for the Government employees., It yas contended that this
amencment has taken away the right of the applicants and
other persons in seeking direct recruvitment. Houwever, that
aspect is not relevant inasmuch as applicants have nct in

5

their zpclication made any allegaticn of that nature. ARnart

m

from that, the administration is entitled to amend the direct
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recruitment rules unileterally, and such amendments if
valid cannot be attacked only on the ground that they may

be prejudicial to some of the aspirents,

24, . Another grievance abbut direct recruitment is
that the appointments uwere mecde in excess of the adver-
tised posts. Shri Waishampayan reliec upon the cecigicn
of the Bombay Hich Court in the case of M. .C. Fernandes
V. Marmugao Port Trust reperted in 1985(2) All India
Service Law Jcurnal, 439, It is true that in that case
only one post was advertised anc the selection was made
for two posts, It was helcd that the appointment to the
seconc post is bad, Ue are not inclined to accept this

as gcoc law,

25, Under these circumstances we are not inzlined to

accept the contenuwon of Mr, Waishampayan » that the

3~ P g L AR Ao L
B Satanns

éd hoc oFFiciation of these appllcants “should ‘be treated

for reoularising them in service. This wex 1le more

so uhen the proemotions have not been made after consider-
ing the cases of all eligible candicates. Similarly they
hac¢ not been consicered by the OFZ, but it vas a loczl
arrangement workecd out by the cerartment to meet the
exigencies cof the services.

26, Faor all these reascns, the anplicanats cannot

have any valic¢ clzim toc the posts which they have been
holcing on ad-hce basis, The applicaticns are liakhle

to be cismissecC. We, therefore, pass the follouing
order,

CRDER

[
-
?

(93]

1) The Original Applicaticn Nos. 331/8

401/86: 441/e6; 72/87 (Group=1j; 372/86

400/86 and 402/86 {Group-2) are dismissed,

j
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2) Interim orders passed in each of thess

cases are vacated with immediate effect,

 3§ Parties to bear their oun costs,

G A
( B.C. Badgil )
Vice Chairman
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Member (A)
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