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Versus ‘
Union of India & Others \ Respondent

shri M.I.Sethna & C.U.Singh._____ Advocate for the Responacin(s)
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The Hon’ble Mr. P.K., KARTHA, VICE=~CHAIRFAN(JUDL.)

The Hon’ble Mr. M,Y. PRIOLKAR, MEMBER(A).
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g 1. Whether Reporters of local papers may be allowed to sec the Judgement? ‘7;4
Y _
2. To be referred to the Reporter or not? GA» ’

3. Whether their Lordships wish to see the fair copy of the Judgement? Vo

4. Whether it needs to be circulated to other Benches of the Tribunal? My
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Shri Sahestiao U.V. Coerio & Ors, .... Applicants

versus
Union Of Iﬂdi_a \‘< U't..@rs o 0 0 0 "es JOr“ QH LS
For +the Applicents eees Shri G.K.Mesand and
Shri S.R.Atre, Counsel
t
For the R@spondents Nos.1 to 3 esee Shri K,I,Sethna,
For Sespondent No.22 «es» Shri C.U,Singh, Counsel

CCRAM Hon'ble Shri P.K. KARTHA, Vice=~Chairman (Judl.)
Hon'ble Shri .Y. Priolkar, Administrative Member.

(Judgment of the Bench delivered by Hon'ble
Shri P.K.Kartha, Vice~Chairman)

The applicants, who are working as Sub-Inspectors
of Police in the Government of CGoa, Daman & Diu, filed this
application under Section 19 of the Administrative Tribunals
Act, 1985, prayving for the following reliefs:=-
(i) To declare the impugned orders at Exhibits
'T', 'M' and 'N' to the application illegal
and bad in law and direct respondents 1-3 to
revise the seniority list impugned by showing
the applicants senior to the Police Officers
appearing in the seniority list at various
places as mentioned in para.8 of the application
and to direct the respondents to grant them all
consequential reliefs with retrospective effect,
including promotions to the hicher posts from the
date the same became vacant, which may accrue to
them by virtue of the revision of the impugned

seniority list; and
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(ii} to quash and set aside the orders at Zxhibits
'HY, 'MY and "MN' and direct respondent Mos.1-3
to revise the senlority list impugned in the
: , application by showing them senior to the
)
Police Officers appearing in the impugned
\ -~ .o, . Cs . . ,
, seniority list, as mentloned in para.8 of the
’
¥ application. !
: !
2. The Union of Indis is the first respondent, the j
‘ Chief S3ecretary, Govt., of Goa, Davwan & Jiu the second
] —~ ) '
and %h_
respondent,/the Inspector General of Police, Goa, “Yaman
& Diu, is the third respondent. Hdespondent Nos.4=40 are
the colleagues of fths apolicants who are likely to be
affected if the applicants are given the reliefs sought ’
by them. g
, i
3. The applicants sre promotee officers while respondent ‘
AL . - : . o~
Nos,4=40 belong to the catecory of direct reocruits. The
! basic issue involved relatss to the d:termination of inter se
seniority between these two c¢groups of officers, .
—~J 4, There are four applicants, Shri Coerio is applicant
% HNo.1. He was appointed as a ilead Constable by direct
&
recruitment on 8.10.1962. He was promoted as Assistant %
Sub-Inspector (ASI) on 1.5.1970 and as Sub=-Inspector(SI) 3

on 15,5,1970, ¢Cn 23,11.,1973, he was appointed on a regular
basis @s Sub-Insnector and on 23.11.1975, he was confirmed
in the said pest. On 29.5,1987, he wes promoted as <olice

Inspector, (V7
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De Shri Coutinho is the second epplicant. He was
recruited as Police Constable on 24,4,1961. He was

promoted as Head Constable on 1.6.,1965, as Assistant
Sub=-Inspector on 18.1.1972, and as Sub-Inspector on 18.3,1972,
Ln 23.11.1973, he was appointed on regular basis as Sub-

Inspector and on 23.11.1975, he was confirmed in the said

post.
6. Shri Abdulla Aga is the third applicant. He was

rzcruited as a Police Constable on 24,1,1961, He was
promoted as liead Constable on 1,6.,1965, as Assistant Sub-

4

Inspector on 18,.,1.1972, and es Sub-Inspector on 4.5,1972,

Un 22.,11.1973. he was appointed on regular kasis as Sub-

Inspector and on 8.1.1979, he was confirmed in the said

ost.

)

7. Shri Pawar,is the fourth applicant. ile was recruited
as Yolice Constable on 1.5.1964, ila was promnted as Head

a0 1421905, s Assis’ent Sub=-Inspector on
25.,1.1974, and Sub=-Inspector on “4,1.1975, Un 5,10,1977,

he was apnolnted on regular basis as Sub-inspector and on

22

NS

«£,7984, he was confirmed in the said post,
8. The grievance of all the applicants is that many
of their juniors have superseded them on account of wrong

fixation of inter se seniority between the direct recruilts
&

and the promotees, CM,//
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9. The respective contentions of both the parties

could be considered in the context of the relevant

3 racruitment rules which mayv be briefly mentioned at the
| outset,

. : 10. The first Recruitment Rules for recruitment to the
-~ !
3 post of Police Sub-~Inspectors come into force w.el f. 5th
! September, 1266 and were known as 'Goa Government Police
Departzent (iNon-Gazetted posts) Recruitment Rules, 1966
(hereinafter referred to as 'the 1966 Rules' - vide
Exh.'A' 2t psges 55-82 of the paper-book), The said
Rules made provision for sppointment by premotion and by
direct recruitment to the posts of (a) Police Sub~Inspector
(Armed),and (b) Police Sub=Inspector (Ex&cutivej. In the
r case of both the cadres, promotions were from the lower
ranks, i.e., the rank of Head Constable (Armed) and
Assistant Sub-Inspectors (Executive~)., In these applications,

we are concerned with Sub=Inspectors (Executive). The method

of recruitment to the saild pnst was fpromotion 50 per cent;
)

I;

direct recruitment 50 per cent; prometion, failing which,

b direct recruitment?., Assistant Sub=Insnectors/iiead Constadbles
with at least five years' and 8 yesars' standing in the grade,
respectively, are eligible for promotion as Sub-Inspectors.

The post is a selection post..
N
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11. The seniority among the officers is to be determined
in accordance with the "Goa. Government (Seniority) Rules,
1967"which were broucht into force on 21st February, 1969
(vide Exh. '3', pages 83-93 of the paper-book) (hereinafter
referred to as, 'the 1967 Rules!').

12 The 1966 Rules were replaced insofar as Police
Constables were concerned by the Coa, Uaman & Diu, Office
of the Inspector General of Pclice, Group 'D' posts
Recruitment Rules, 1976 which provided for recruitment to
Group 'D' posts,

13, In 1978, the distinction between Armed and Unarmed
in the rank of Police Constable was extinguished,

14, On 1.1.1978, the Goa, ~aman & Uiu Uffice of the
Inspector General of Police, Group 'C' Bosts Recruitment
Rules, 1977 were made (hereinafter referred to as'the

1978 Rules -~ vide Exh, 'F', pages 111 to 117 of the
paperbook). The 1978 Rules stipulated that they will come
into effect from the date of the notification and will
relate to appointments to tiie various posts made on or

1

ules, the

pid

after th~ said dete., According to the said !
post of Police Sub-Inspector is a selection post for which

1

he method of recruitment was "50% by promction, failing

which, by direct recruitment Assistant Sub-Inspcctors
with five years' service in the grade were eligible for
promotion, subiect to thelir passing

R

prescribed by the department.
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15, According to the applicants, in the case of
appointments to the posts before the coming into force
of the 1978 Rules, the 1967 Rules relating to seniority

continued to be applicable,

16, The relevant provisions of the 1967 Rules to the
o I,

instant case are RulesLS, 6 and 7 which are as under:-

"4 PERMANENT OFFICERS TO RANK SENIOR TO OFFICIATING
OFFICERS:

Subject to the provisions of Rule 5 permanent
officers of each grade shall rank senior to
officers who are officiating in that grade.

5, DIRECT RECRUITS :

Notwithstanding the provisions of Rule 4, the
relative seniority of all direct recruits shall
be determined by the order of merit in which
they are selected for such appointment on the
recommendations of the Union Public Service
Commission or other selection authority, persons
appointed as a result of earlier selection being
senior to those appoInted as a result of a
subsequent selection,

Provided that where persons recruited initially on
a temporaty basis are confirmed subsequently in an
order different from the order of merit indicated
at the time of their appointment, Seniority shell
follow the order of confirmation and not the
original order of merit,

&

6. PROMOTEES:

(i) The rclative seniority of  persons promoted
various grades shall be determined in the order of
their selection for such promotion,

Provided that where persons promoted initially on a
temporaty basis are confirmed subsequently in an
order different from the order of merit indicated at
the time of promotion, seniority shall follow the
order of confirmation and not the original order of
merit. =

(ii) Where promotions to a gradd are made from
more than one grade, the eligible persons shall be
arranged in seperate lists in the order of their
relative seniority in their respective grades and
the selecting authority shall select persons for
promotion from each list upto the prescribed
percentage, if any, and arrange all the candidates
selected from different lists in a consolidated
order of merit which will determine the seniority
of the persons on promotion to the higher grade.

X =
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EXPLANATION : Where promotions are made on the
basis of selection by a selecting authority, the
seniority of such promotees shall be in the order
of merit in which they were rccommended for such
promotion by the authority. Where promotions are
made on the basis of seniority subject to the
rejection of the unfit, the seniority of persons
considered fit for promotion at the same time
shall be the same as the relative seniority in
the lower c¢rade from which they are promoted.
Where, however, a person is condidered as unfit
for promotion and is superseded by a junior, such
persons shall not, if he is subsequently found
suitable and promoted, take seniority in the higher
grade over a junior who had superseded him,

T =

ILLUSTRATION : Where 75% of the vacancids in the
grade ot Head Clerk are reserved for promotlon

from the grade of upper Division Clerk and 25% from
the grade of Store-Keepers, the eligible Upper
Division Clerks and Store-Keepers shall be

arranged in the seperate lists with reference to
their relative seniority in those grades, The
selection authority will make selection of three
candidates from the list of U.D.C.s and one from
the list of Store~Keepers, Thereafter the selccted
person from each list shall be arranged in a single
list in a consolidated order of merit assessed by
the selecting authority, which will determine the
seniority of the persons on promotion to the higher
Grade,

7. RELATIVE SENIORITY OF DIRECT RECRUITS AWD
PROMOTEES :

The relative seniority of difect r=cruits and of
promotees shall be determined according to the
rotation of vacancies between direct recruits and
promotees which shall be hased on the percentage
of vacancies reserved for direct recruitment and
promotion respectively in the recruitment rules,

NOTE(1) A register should be maintained based on
the reservation of vacancies for direct recruitment
and for promotion in the Recruitment rules. ‘there
75% of the vacancies are reserved ‘or promotion and
25A for direct recruitment, each dir@ct recruit
shall be ranked in sonlorlty below three promotees,
Where the percentage is 50% each, every direct
recruit shall be ranked below a promotée and the
roster shall run as follows :=-

(1) Promotion,

(2) Direct Recruitment,

(3) Promotion,

(4) Direct Recruitment, and so on,

Apvointment shall be made in accordance with this
roster and seniority determined accordingly, If

for any reason a direct recruit,or a promotee ceases
to hold the appointments in the grade, the seniority
list shall not be re-arranged merely for the purpose
of ensg}ng the proportion concerned,

S
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NOTE(2) A promotee shall not necessarily be
placed over a direct recruit, The relative
sseniority of a departmental promotee vis-a-visg
a direct recruit depends on the starting
point in the roster ag determined by the
appointing authority. If the first point in
the roster starts with a direct recruit, the
relative order of seniority against the
departmental promottes and direct recruits
will be first direct recruit followed by a
departmental promotee and vice-versa,”

17. It will be seen from the foregoing provisions that
seniority would ke determined on the basis of rota-guota
system, i.e.,, one promotion and one direct recruit, and

one promotion, and so on, According to the applicants,
without adhering to the aforesaid Rules, the responcents
prepared an inter-se seniority list of Police Sub-Inspectors
dated 12,1.1983, Aggrieved by the said seniority list,

two Police Sub-Inspectors filed writ petitions in the
Panaji Bench of the Bombay High Court (Writ Petition
Nos.164/83 and 185/83) which were disposed of by a common
judgement dated 1.9.1984, The applicants were not parties
to the said wrizvbetitions. The Bombay High Court quashed
and set aside the impugned seniority list dated 12.1,.1983
and held that except the seniority of persons appearing

at Sl.Nos,1-13, the seniority of others should be revised
as per the guidelines contained in the judgement, During
the hearing of the instant case, the learned counsel for
both the par-ties reliedngon the said judgement in support

of their respective contentions.,

o
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18. The respondents,subsequently published on 1.8.1985,
a seniority list purported to have been prepared on the

basis of the gvidelines indicated in the judgoment of the ‘

1.

Bombay High Cour},menticned above (Exhibit *H' at page 137

> 7 of the paper-book). The applicants preferred their
representations to respond:nt No.2 pointing out as to how E
H
several officers had been shown as senior to them erroneously., -
~ Thelr contention is that tne accid-nt of confirmetion cennot H
'
. . . . .. - 1
be an intelligible criterion for determining seniority
between direct raocruits end promotees and @11 other factors
| being equal, continuous officiation ought to rezceive due !
recognition in determining rules of seniority as bketween ~
' 4
persons recruited from different sources so long 2s they kS
belcng to the same cadre, discharge similar functions and B
&
bear similar r:csponsibilitiss. They also contended that
Ycontinuous officiation of promotees confers seniority over I
1 .
\th@ later recruits and if the quota ruvle is not adhered to, g
= |
: rota rule for inter se seniority cannot be given effect to.
Y According to them, in the instaont case, there wos departure
from the rota=-guots system lzid down in 1967 Rules and the
: -
. . . - . ' ¥
impugned seniority list of 1983,which has been prepared on |
| i
the basis of the rota-quota system, is not legally sustainable. ¥
They have alsc called in gursstion the further pronctions made |
l e
et : to the posts of Police Inspcctor on the basis of the impugned

niority list, O -
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19. iespondent Nos,1=3 have filed counter-affidavit

on behalf o

f the respondents., Hespondent Nc,22 has slso

filed o seperate counter-afridevit, The stand of the

respondents

summed up a

P
e
S~

20, The
list revise
directions

Court dated

a tentative
all conc=rn

received fr

as set out in the counter-affidavits, may Le

s follows:-

The impugned seniority list has been propared
in conformity with the directions contasined in
the judgement of the Dombay Hich Court,
mentioned above;

the further promotions were made on the basis
of the seniority list prepared by them and

on the reccmmendations of “d= duly constituted
D.P.C.; and

the respondents have denied that there has beecn
any break down of the 'rota=quota' system
embodied in the 1967 Rules,
question for consideration is whether the seniority
d by the respondents in accordance with the
contained in the judgement of the Bombay Hich
1.9.1984, suffers from any legal or constitutional
The impugned seniority list was published on
Before doing so, the respondents had circulated
seniority list and invited representations from
=d and had considered the representations

om them, The respondents had confirmed eligible
% N
0".'11.’
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Police Sub-~Inspectors vide their order dated 24.7.1985

3s per the recommendations of the Departmental Promofion
Committee, These officers telonged to the categories of
promotees and direct recruits. According to the order
and 2 were
dated 2@.7.?985, applicant Noé?éwﬁﬁ shown 2s having been
confirmed w.,e.f. 23,11,1975 while applicant No,.3 was
shown to have been confirmed w.e.f, 8.,1,1979 and the
fourth applicant, w.e.f. 22.6.,1984, It was thereafter
that the impugned seniority list was published on 21.1.86.
21 During the hearing, the learned counsel for the
applicants contended that there was a break~down of the
'rota=-quota' system as there was no direct recruitment
hetween 1974 and 1979 in accordence with the recruitment

the 22—
rules., Accordingly, it was contended that/only reasonable

3

criterion for determining inter seniority between the

!m
15]

direct r=:cruits and the promote:s would be continuous
officiation in a post. In this context, he relied upon
the judgement of this Tribunzal in K.M. RMMishra & Others Vs,

Union of India & Others, A.T.R. 1986 (2) CAT 2703 and

CAT 346, In the said two ceses, the Tribunal has

discussed the various rulings of the Suprene Court,

including iWarendra Chadha Vs. Union of India & Ors., AIR.
and O~

1986 S.C. 638, /G.S. Lamba Vs. Union of India & Crs., 1985

(1) SCALE 563. o

s s 4 g -
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22, The learned counsel for respondent No.22 relied
upon the decision of the Supreme Court in 3aleshwar Dass
% Others Vs. State of U.P. & Cthers, 1980 (4) S.C.C. 226,
wherein the Supreme Court referred tc its earlier decision
in 5.B., Patwarchan Vs. State of [zharashtra, 1977 (3) 3CC
399 in which it had been observed that confirmation cannot
be the sole touchstone ¢of seniority. The Suprcne Court
had observed thus:-

"

"Confirmation is one of the inglorious uncertainties

of Government service depending neitiner on the
incumbent &
fficiency of the #awxrmxusk nor <n the nvelila-ility

[p)

of substantive vecincics Mk.......oLlT shows that
confirmation does not have to conform to 2ny set
rules and whether an employee should be confirmed
or not, depends on the sweet will and pleasure of
the Covernment.,”

23. e have carefully gone through the records and

1

considered the rival contentions of bhoth the parties. The
seniority list which was impugned in writ petition ios,.
164/83 snd 185/83 before the Panaji Bench of the Dombay
Hich Court, nos been revised by the respondents in
accordance with the guidelines contained in the judgement,
It is that seniority list which is under attack in the
present proceedings, The judgement of the 3ombay High
Court has become final a2s the matter was not taken to

the Supreme Court in appeal., It is true that the applicants

vere not parties before the 3Bombay High Court in those

.."13'.’
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writ petitions kut the judgement of the liigh Court has
persuasive value. In our opinion, the shortfall in the

diract recruitment in the vears 1974 to 1979 in itself
be a >~

will notéconclusivef proof that there has been a break-down

nf the 'rota~guota' system envisaged by the recruitment
violent
rules. e are of the view that there has been no wiisg-

departure from the 'rota=-guota' system in the instant case

H
o
+
®
4

24, The principle of determining se seniority

between the direct recruits and the promotees on the basis
of their continuous officiation would be relevaent only in
a case where there is no service rule for determining the
seniority between them., In the instant case, the 1967
Aules lay cdown the 'rota-guota' system for determining

inter se¢ seniority between the two categeries of officers,

Therefore, it will nct be appropriate to determine their
inter se seniority on the basis of the general principle
of continuous officiation by relying upon the rulings of
the Supre:e Court cited btefore us.

25, The Bombay High Court has dwelt at length on the
Bules 5 and 7 of the 1967 Rulcs and has observed that the
initial seniority list at the time of the recruitment is
liable to he disturbed if a junior member is confirmed
earlier to the senior one, This is the effect of the
proviso to Rule 5., Accordingly, the High Court observed
that the seniority list shculd be prepared on the basis of
the date of confirmation, Whenever more than one officers
are confirned w.e,f, the one and the sane date, their
initial seniority on the date of appointment would be the
governing factor to decide their inter se seniority after

M
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confirmation. The Bombay High Court had also observed
that Hule 7 of the 1967 Rulcs prescribes a 'rota' system
and "the Government is bound to observe that rule". The
Hich Court also relied upon the decision of the Supreme
Court in Paramjit Singh Vs. Ram Rakha, A.I.2, 1973 3.C.
- 1073, wherein it was observed as follows:=
» "1f the guote rule is strictly adhered to, there
will be no difficuliy in ¢iving confirmation
keeping in view the quota rule even at the
e 4 tice of confirmation., A roster is inticduced
wiile ¢iving confirmation ascertaining every
time which post has fallen vacant and the
r cruit from that source nas to ke confirmed .
in the pust svailable to the source.”
26 In visw of <he ahtove, the 3Jombey flich Court hes
held thet the "rote" system at the time of confirmation
has to te followed whenever [(ixing a fixation of seniority
\ is bas<-d upon the confirmation”. Theiﬂigh Court observed
) that the impucned seniority list of 1983 did not conform to
these principles. The Zourt noticed that by an order
Gated 22.8.1979, 1T officers wsre confiried and out of them
Rl
. . the first 12 were %%r opromotees, while the next three
’ - | persons were the direct recruits ond ths sérial numbers in
}‘ | that very fashion had been taken while fixing the seniority

list., #As the percentage of the promotees aid the direct
r«~cruits is 50 : 50, it wes observ~d thet 1t would be
necessary to effect the confirmation of that category of
Police Officers whose turn was there, according to the
‘rota' system. The rules provided that there should be

a direct recruitment if at a given time, the appointrent

by promntion is not feasible.

O
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27. Thé Bombay High Court also ceonsidered the question

. should>—
as to what[happenﬁ# if the prescribed percentage is not
neintained. either by the Government not taking steps
to have the recruitment from the direct category or the
Government failing in its attempt to get competent officers
from the direct category. In this context, a reference
was made to the decision of the Supreme Court in N.K.
Chauhan Vs, State of Gujsret, A.I.R. 1977 5.C. 251,
wherein it was observed that 1f the efforts made by the
Government to recruit candidates froem the open nmarket
do not succeed, it qualifies for departure from the rule,
In such 2n eventuelity, it will be free to fill the posts
by promotion of suitable hands if the filling up of the
vacancies was administratively necessary and could not
wait. In that casze, the Supreme Court came to the
conclusion that the Government did not make any serious
attempt to fill in direct recruits by nomination. Conse-
guently, it was held that the promotees who were occupying
the posts in the quota of direct recruits for the relevant
years, should be pushed down,
28. The DBombay High Court observed that the aforesaid
principle would be relevant. In addition, it was observed
that confir:ation should be made with regard to the
category to which the vacant post belongs, viz., whether
as per thne 'quota-rota', that post belongs to promotee,or
to the direct recruits.
29. It is the case of the respondents that they have
prepared the impugned seniority list in the light of the
aforesaid directions, In our opinion, as the 1947 Rules

govern the determination of the inter se seniority between

the direct recruits and the promotess, it will not be
=
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#ppropriate to apply the general principle of continuous
officiation in a post for determining seniority. We are
atso not convinced that there has been any violent
départure from the 'rota-~-quota' rule in the instant case.
In view of this, we see no merit in the present application
- and the same is dismissed. The parties will bear their own

A costs,
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