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These filve irdentienl zpnlientions can be convenient-
ly dismased of by a comnon judnment, The ap~liconts in all
the caces are retired emnloyees of the Railuays, Uhen
they uare in sorvico thoy bhad beon occupying Failuay
OQuarters allottod to theme, The dispute has arisen bocauss
thoy continund in anccunation after retirament and werc
treated by the Railuways as unauthorised sccupants uhen
they excecdod tho pericd allowed by the rules or extendod
by the Managemont, Therefore, in all these cases the
Falluays resortsd ts holding back the antire smount of
Death cum Rotiremont Oratuity and withhnlding or dis-
allouing comnlimentary passes to uhich even rotired
personmmel ars elisible. The annlicants, therefore, filed
thase annlications bofore this Tribunal for redressal of
their grisvoncos, Excent in the case of annlicnont in
NeAs No. 374797 tho Rajlunys reoleased the UCRG amcunts
saon aftor the retired emnloyeas vnentoed the railuay
quarters, In their applications, the apoliconts hove
contested the Railuays! action to hold baeck their DCRG
&8 cisallou tha comnlimentory passes. Their coso is
that the departmont has no authority to uithold “he DORG
and therefazre their action is uneonstitutional and
illegnl. They alsc claim interest on the tdelayed naye
mont of CRGe As for ths comnlimentary passes thay
allaene thaot this is a minor nenalty vhich cannot be
inflicted by the failuays uithout follouwing the nroner
procecure of issue of a show cause nntice in terms of
the orders issued by the Railuay Board on 24,4.1982 and
evan therenftor. The applicants rely on the fManual of
Railuay Pensisn Fules, 1750 and the Indian Failuay
Establishment Monual in the natter of eomnlimentary

passes, The I"E€7 i{s a gomnilaticn -f adoninistrative
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orcders (vide prefacs) as is the Manual of Railuay Pensinn,

Fules 1250,

Z. The disnute uould bocome elearar If information
pertaining to tha applicants in thise Five applications

iz ta bulated as folloust

Sy, MNamg nof Date of Data of Whether
No, applicant suner annua- vacation DCRG was

tinn nf cuarter released
1 2 3 4 S
Ts FRePe Uahi 2034241982 Jo6,1284 Yes

2. B.le Kapnor  31.,8.,1981 31,10,1983 Yoo
3. UaFe Dandona 31,12.1783 30.07.,1795 Yoo
4, Henry D'Souza 31.10,1384 15,05,1986 VYes

5. GoGs Surti 30,07,1784 30,05,1997 fNat yat rolea~
set! ag zooli-
cant did not
comnlote Fore
malities.

Apsrt from the merits of each case the guesticn of
eonstitutionality of the action taken by ths Railuay
has alsc boen raised alleging that such action is in
tderogation of tho Ralluny Pension Rules and the Indian
Railucy Establishmont Manual, It is also their contene-
tinn that administrative instructions eannnt be issued
for nullifying or modifying tha stotutory rules to the

disadvantage of the applicants,

3¢ - Tho respondents had £iled their reolins to reaist
the applications saying that thag arders is9syed by the
Railuay Board on 24,4,1932 woro constitutional angd legal
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and within the pousrs conforred upon them stntutorily

by the President of India, Thoy have also statod that
tha unauthorised ocecupntinn of quarters by the omployees
for long perinds aftor their rotirement uwas causing grave
inconvenionce to the railuays and thelr serving emplow
yees. In order to curbh this tendency Railuay Board

issued $notructions for holding back the PCRG and withe

(:\ seddow ng
dradne passes ot a specifiod rate against each month

of una_uthorised aoeccupaticn. The appliconts had, thero-
fores, no case and the anplicotions deserved to bo dise

missed,

4. Befare us procesd up may Giscuss briefly uhst
Article 307 of the Constituticn lays doun, It reads

as follous?

307 Subject Lo the provisions ~f this
Constitutinn, Aecks of the appronriate Legis-
lature may regulate tha recruitmont ant concditie
nns ~f seorvice 3P persons annointod, to nublie
services and posts in eonneoctinn yith *he affairs
of tha Unisn or of any Stote: Brayidod that &t
shall bo campstent Por the Presivent fHr sueh
person as he may direct in the ecase of sarvices
and posts in connecticn uith the affairs of the
Union, and for tha GovernoY eeeee 9F o Stote or
such person 78 he nay direct in tho case of
sorvices and nosts in econnoction uwuith the aPPoirs
of the State, to make rules reguls ting the
recruitment, aond concitions of servico of norsons
annointed, ém such sorvicoes ane! nnsts until
provision in that bphalf i made by or under an
fict of the appronriste Lenislature under this
article, and ony rules so made shnll have offoect
subject to the pnrovisions of such Aet.”

Se Undismutedly the Indian failuay Establishment Cote
has heen issuod by the Prasident in exercizse ~f his pouers
untar the nsroviso to article 203, Tho two rulss uhich
should be relovont for these cnses before us are Rules

157 and 158, They are as fllous ¢
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157, Tho Railysy Bonrd have full pouers
to make rules of o general applientinn €3 none
gazottod railusy servanis under théir control,

#1658, Thg General Manngers of Indian Raile

ways have Pull pouers o make rulss with reqgard
to non=nazetted railuay servants under their

eontrol, provided thaey aore not inconsistent with
gny ru%@s nade by thoe President or the Railuay
nard.

Ge The innugned ordars iscucd by the FRailuay Board
by their lottor Nl E(G)B=1/0R/1=51 dated 24.4,1932 con

alsc bg reoproducad for ready referenco,

2 tho Rlys thore is on acuts shoriane of Rly,
Quortors for officers and staff. This ahortage
is Purther aceentunteod hy unauvthorised retention
of the Ors, by officers and gtaff ofter thelir
retironent, Eviction proceedings, for getting
the quarters vaeotod, aro normolly protroctod,
Az a rosult, a large number of officors and staff
is deprivey of the privileoge of Dly,Guarters,
The Ministry of Rlys, haove vieued this situation
ith conecern and have decided that tha Rly,
Romin, should take the follouingsateps tn diasw
courago unauthorised retention of Fly,luarters
by retirad officers and staffie

1) ‘'Uo claim' certificate should not be
given unless the employee nftor rotiree
mont has vaeated the Ely, Ouarters and
cloared all his arreors of rent, oloe
etricity nnd sther charges eteg

11) Sottlemant duce of the employses should
bo finalized wuith an apnronriste thold
baek? amount from DERG/Spl.eantributisn
to PF as the easae nmay be, for rent
rocoveries, as permissible under extant
ruless

iii) For euerg asng month of unauthorised roten-
tion of Fly, fuartsers, one cgt of nost
raotironont nasses should be disallowved,

A show cause notice & this offoct may
bg issued to tho retired spployee bofore
disnllowing the nass,

The obove stinulations apoly to officars/stoff
ocecunying tronsit PRailuay 'ouses, Railuay lessed
houses md Ply,luarters tomporar§ly transforred
to Diroct-rote of Estates Pocl, but do not anply
to ofPleors and stafe ecauﬁging houses ouned by
the Diroct-rofio of Estotos.



Ts It alsc appesrs thot to remove any ambiquity
about th%ﬁerm 9spttloment cdues? the failuay Gazotte
dated 1.5,1795 contoined an extract of certa_in orders
issuod by the Failuay Board, The roference Ho,HPB-
655/T«V and Paragraph 2 and 3 thereof are reproduced

balou:

2 It has, therefors, been docided that
uith imnodfate effect the follouing course of
action be taken in their cases in regard to
na yment of their settlsment duess-

{(A) (1) they moy be paid their cun cone
tribution to SeF ePufFe

{i1) they may be sanctionsd the mone
thly pension as due under the
Railuay Pgnsion Rulessg

(B) Payment of the Pollowing dues should
noty housver, be offected until after
these employess have vacated the raile-
way quarters and handed cver comnlete
vacant possession of the railuay quare
ters to the Administrations

i) Death-gum=retirement gratuitys

1i) Leave salary tue on account of
encashmnont of leave on sverage
nay at eredit at the time of
demiocsion of service;

i14) amount payable under the Groun
Insuroance Scheme, 1980 {Savinas
Fund balance)

- . In addition to the above such exemployees
will noct be eligibls for posteretirement passes
as laid doun in Railuay Board's letter Mo E(G)81-
QR=1=51 dt. 4.6,1283, cap% Porua rded under this
office mema Ho W/602/HPB/REPolicy/N cdtd, 7.7.1783
(Circular No, 148/83).

Part A of these orders is definitely beneficial
o a retiring emnloyes, even Af he incurs coorcive
Aaction under Part B8 thereff,
Be This, thorofore, is the legal position about the
#action eonteomnlatod by the Railuays against retired

employeas who continued tc occupy roilusy quarters unau-

thorisedly,
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9. e MeBelave,/the learned advoeate gave the
facts pertaining to the apnliecants in 7.1.314/36 and
Tele 345/36, Ho admits that only the DERG and the
complimentary passes were held back and the raest of
the dues such as Provident Fund, encashment of leave
and Groun Insuranee amounts were relgased in the case
of applicant in J.%e 314/86, in the case of apnli-
cant in J.%. 345/86, PCRG and encashment of leave were
uithheld, Passes were initially alloued until 1983,
disallowed in the year 1983, re-alloued in 15885 and
1986 and thersofter the nasces were disallouved, He
argues that Ralluay Board's letter dtde 24,4,1982 con-
not be described as statutory rules issued with the
sanction of the President; the Faesnondents had admitted
this positinn in their reply and had stated that Raile
wayy Board eould issue administrative instructions for
such purnoses, As for the disallcouonce of passes, he
axz arques that proper procedure uvas not Pollouede In
the remaining threoe applicoticons, Mr. E.Ke Thomas and

"rs. Indu Eapen appoaring for the applicants challenged

the instructions dated 24.4.1382 as being unconstitutinnal,

They objected to wuithholding of the entire DCRG in cone
travention of Railuay Pension Rules as can bs read in the
flanual at paragraph 323 and its subeparagraphs, Thay
arqued that the estimated duss plus 25% thereof can be
held in cash dencsit from the Failuay employse, and
nothing more. “nly 10% of the UCRG or fs,. 1,000/-
vhichever less could be held back, Thef Railuays are

at liberty to file prosecution under the Public Premises
(Eviction of unauthorised anccupants) Act, But cannaot

withhold the UPRG arw! other Cugse Even for passes,



there can be no disallounnce uithout issue of a shou
cause notice. They further arqued thot comolimentary
nasses con be withheld as a miner nenalty under the
Railuay Servnnt's Diseinline % Apneal Pules, but that
must be proecaded by on encuirye Thoey drouw our atien-
tion tz (3)1787 Statutes Sectioa of tho Volume of Admie
nistrative Trihunals Tases at nage 538 uhere Pass Fules
1986 have boen veproducad, They exnlained that old
rulees in this rosnoet had been nade in 1220, Ue do
not find old rulss anyuhere ont comnct, therofore,

see if they were in ony uay statulory in nature.

Mre Cave supnlenents the arguments thot the rules do

not havae any clousae about disallouance of passes.

10, The learned advceates Por the resnondents hoave
arqued thoir casese ™Mr. Ge¥e Hilkanth brings te our
notice a copy of failuny Bozzrd's letter Neo, E(G)87-0F 111
datod 16,101387 uhich refers tc the earlier orcer and
Aadds thot the Central Administroative Tribunal, Guushatd
Banch, had upheld the extant nrovisions auttoricsing the
Rafluny adoinistration dicallouing the passes of the
rotired onployoos at the rate . f ne set Por every une
month of 4 unauthorised retenti-n of railuay accommadae
ticn by thems Then quoting 317 1967 5T 113 i.e., Vadera's
case he contenhds that all orders and notificaticns issuoed
by the PFailuny Board or the General fanager of the Naile
@ay have statutory force becouss -f the pouers vosted in
them by Rulos 157 and 159 of the Indian Nailuay Establishe
ment Cote, Further that standing orders have the Porce

of rulecy that the instructions isausd by the Failuay
Board are statulory rules binding the Railluay administrae

tion and the ralluoy emplayeens, He adds further that
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these rulos and instructi ns hove been iscued for fgenaral
apnlicati-n for the smooth functioning of the railuayss
and that if nuarters are ratained unauthorisedly, thase

in sorvice and entitled to nuarters suffer, If cuos are
relenséd, recovary of rant and cther duas from the

rotired emnlovee uill be practically i{rpossible, He

then adde that as tho annliconts in 21! these tases

have reotirad FProm railuay searvice thay ars not subject

to Falluay Servants Uiseipline % Appesl Fules, Thorefore,
uhat is done by the Railunys is not imnosition of ponalty
but in fact 2 baeneficial act for fPavouring both the
porasonnal in service vho are entitlad to guarters as

also those uho have retirod by saving them from avoide
able litigation for recovery of cdusse. As For the quostion
of o shou causg notico, he points out that in almost all
the eaoses applicants are made auare that by retaining
guarters unautharisedly they are incurring acti-n unrer
the 'Public Promisos (Evietion of Unauthorined “ccupants)
Act as well as uncder the rules and instructions issued by

the Rajiluny Bommd,

. Mr, Rois Shatty arques that in the ecases of “r,
Dandana annlicant in D44, o, 478/86 and "re D'Souza
applicant in J.4. Nz, 9/87, they had been given notices
and by their ranlies thoy had permitted tha railunys to
recover the outatanding amounts Prom their 0TRG. They
cannoct now ba allousd to go back on these undertakingse
Mr. Shetty then ooints cut quoting the proface of the
flanual that the Monuel of Nailuay Pension Pules is a
digast or a connilation and, thorefore, contaoins quide=-
linos and instruetiozns which are directory in nature

and not mandetorye In cases 27 doudbt original opensicn
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rules wbuld hove to be seen. He supports "ire Nilkonth's
argument that a pragmatic view has to be taken in the
interest of railuay servants who are in service end are

without quarters.

12, firs Dingsh Shah mus argues that whether the
instructions are statutory or administrotive, the changes
brought about have to beo viewed uith referencs to the
original instructicns, He adds thot original administrae
tive directions can be amended by further administrative
c¢irections, He supports the Failuay Board's letter cated
24,4,1982 as being perfectly legal and constitutional,
Referring to the wording of that letter he argues that
issue of a shou cause notice is in the discretion of

the Railusy a uthority and it is not mandatory,

13, r, Dave ant "re E.Ke Thomas haove cited several
rulings from judgments of the Supreme Court as uell as
the Central Administrative Tribunal, Ue have gone
through them very carefully., There csn be no dispute
about certain orinciples discussed in those judgments
fand they ore summarised as fPollows: An administrative
order cannot overrule statutory provisions even uwith the
aporoval of the President. This observotion about
"running allouvance™ for which provisions made in the
Incdisn Failuay Establishment Code ore relevant only in
so far as administrative instructicns sought to modify
them, In the caose before us ue do not Pind any attempt
by the railuocys to nodify statutory instructions by
atministrative orders, Ffead in the proper context,

the lettor doted 24,4,1902 is constitutional and has
statutory force in ocur vieu., Even if they are admini-
strative instructions they ere still valid, inasmuch as

thou are nnt eantradictarv o fignv statutory or other

admninistrative instructions,
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14+ Thare ean alsc be no disnute obout illegality
invulued in withholding nenolcnary benefits with ut tak-
ing other stgos o recover losses caused to the railunys
by nejglinence of an emnlovec. Such is not the cass in

the matter bofoure us.

15. I£ is true thaot tho Suprome Court has hoeld that
Gratuity is o right and not a bounty, therofore, Grotuity
cannot bo deniet and that delayed paymont would have to

be accompanied by interest. But thore is nothing ta show
thet DCRG ecannot be withhold uvhore the empliyse ocuen sone
outstanding duss ta the emnloyor sneeially wvhen he is not
covered by the Gratuities fAct, being a Governmont emnloyoe

and Goverament issue direction €-r sueh hole baek,

16, {4)1937 ATC 477 contoins a ruling ta the effact

thot amisconduct cannot be retrosnectively nenalised. That
¢¥as a ecase uvhore there was no proof that the orders dated
24,4,1982 issued by the Railuay Boord after the retirement
of an employse uwers hrought tn his notiece in snite of

cloar directives to de so. Therefnre, action after ratiren
mont was considered impronsr, In tho eases befrre us the
leottor datad 24,4,1792 has bheen issued agftar the retirement
of the apnlicants in 7.A. 314/06 and .A. 745/86, But these
orders have been issued only o fou months after the appli-
cant *s supsrannuation, ond there is ndenuate matofial on
record to show that the apnlicants waere awvare of thase
ardaors, In (2)1987 ATC page 939 Gevernment's right to take
action is acknowlaednad as absolute. If a Government
sgrvant continued octunying acuortors without intimation

he uas reauired to Pace the consequences, YWe think that

the other eitation are not atrictly relevont 4o the ecases

before us.
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17« AfPter hearing the lenrned advacates for the
apnlicants 28 wall as Por the resnondents, we are cone
vinced that under Article 309 and the provisc thereto

the President has the pousr &0 delenate rule making to
any a_uthority or officers. Indinn Railusy Establish-
ment Codae, rules 187 and 183 shoy that the Falluay

Board (i.0., the Railuay Ministry and the General Managers)
have boen so empouorad, Further, the "anual of Pensizn
Fules, wo hold, s 8 eompilatinn and not rules themselves
but even these guidelines authorise the Pailyay admini-
stration to withhold or recover from the PCRG suitable
amounts of monies due Pram tho retiring omployee with

ar uithout his consent or uwith or with-ut the consent

of his successar in case the railuay employee is docensed
{vide nara 323{ii)J). Duss of house rent fall in this
category. flead together, therefore, the Manual of Pension
Fules, narmits assessment of dues and holding back the
DCRG due to the rotiring personnel for rocovery of rent
touards the authorised as usll as unauthoriserd oceunation
of railuny guarters, s are unable, thearofore, to nccent
the contentions that the Railuay Goa-rd's orders tated
28,3,1982 nre ultra virgs the Constitution, or the stoe
tutory Pensi-sn Rulgeg or the pouers eonferrad upon the

Railuay Board and tho General {onagers,

18, As to the tquestion of pnsses, the vory deseription
thereof is Yecomolinmentary passes®, The uording of the
Chanter cn this subject in the Indion Railluny fstaoblishe
ment fonual indicnates that P the employee uas eligible
for passes while in service, he nay be given panses fPor

himself and his Pamily even ofter he retired from service, .
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This is, therefore, not an 'entitlmont! but only 'sligie-
bility's The nusstion of disallouwing pacses as a minar
nanalty can arise only in case of serving persnnonel, In
the case of retired personnel, a show cause notice is

in the discretisn of the Railuny administration, and it

iz not mandotory. UWe havo soen on record intimations given

to amnlieants of consenucnces which would £rllow unauthne
rised reotontion of cuarters, This in our visu is atenuate
notice and the Railuay odministrotion is justified in
disallowing passes in termz of the instructinns dataed

24.4.1992,

19, A grisvancs is nma ge of rocousry of nenal ront,
The learned advocates for the respoondents had emnhae
tically argued thnt the assessed rent for guarters in
aseccupation of railuny emnloyoe uhen in servics is so lou,
that oven nenal rent at 5 or 6 times the assessed rent
would be vory low as compared to market rent for privonte
nremises elssuhere, UWithaut nenal rent, thoref-re,
rotired emnloyees would not feel sven remotely prassurised
to vacate railuay nuarters., Litinati-n under the Public
Pramises {Eviction of Unaubhorised “ceynants) Act uwill

be lengdraun wvhon the procedurc is folloued and the
retirad emnloyee takes the matier to a Civil fourt and
even to the High Court, The only practical approach
therafore, is to hold back reotiral henefits uhich can be
legally held back or administrotively withdroun., Since
this is beinn done no Pault can be found vith the Pailuay
adminiastration for this sort of ccercive sction which thay

are constrained to adopte.

20, The annlicont's argument that they had to erntinue

in tha railuay nuarfiars until shey could have their cun
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orivate aceommodation, cannot hold much wator, Thoy
minht fFeel Justified in bHolding on to the ousrters,.

Te a cortain extent thoy may be right but if n eome
pranensive visu is tnken, it coanoct be said that uhat
they did vas very desirable. Thersfare, we cannot but
foal that the apnlications are lisbla to bo dismissed

for the follouing amongst cther reasons,

21 Ue hold that the instructions issued by the
Railuay Board on 24,4,1782 are Constitutinnal, legeal,

valid ond oroner,

22, e further hold that the Falluays hiad the authoe
rity to issue suitobls instructions Por modifying adminie
strative as well as statutory instructions and if fssued
by tho Uailuny Board or tho Seneral (ansger thoy would

in torms of Soctions 157 one! 158 of the IREM bs statubtsry

in notureg

23, da hold that the Manual of the Railuny Pension
Rulss, 1950 as well as the Indian Failuay Establishment
Manual are anly @ compilnaticng ar digests of instructicns
for innlemontaticon of Pension Buyles and they eannnt be
said to be mandatory in nature, binding only on the Faile
way Adninistration and not on their emnloyses. Further
they confor adenunte authority on the resnondents to
withhald the payment 5f the uwholg/part of the deathecume
rotiremont grotulty tounrds recovery of tugs thot hove
accrued before the Railuay ennloyse roetires, or even
aftar ho retireps vhere circumstances warrant sueh hold

hack of ¢ha 'TRG,
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24, e further hold that the Railuay Board have rightly
decided that complimentary pacses which retired personnel
are eligible to get, can be held bhack or disallicuwed at the
rates prescribed by them wvith or without a shou cause nolice.
A shou cause notice might be desirable, but cannct be
mandatory since in the case of retired personnel disallou=
ing of passes will not constitute 2 penalty under Railuay

Servants ! DA Rules,

25. Ue hold that the recovery of rent at nenal rates
for unauthorised oceupation of quarters after retirement
iz within the discretion of the Railuay Bpard and its

subordinate authorities and, csnnot, therefore be strueck

doun on any count.

264 The question of payment of inteorest on amounts of
CRG held back for recovery of rent/penal rent for unaue
thorised occupation of quarters uill not arise, as the

rotired emnloyco himself is resoonsible for the delay in

settlemont of his retirement benofits,

27, In the light of these discussions all the five
anplicaticns menticned above are liable to be dismissed
uith costs, Ug hold that this litigation was avoidable

if the annlicants hd_d abided by the rules and had behaved
reasona=bly in the matter of occupstion of quarters

sxfRE aftor retiremont, Since they have not done so,

ve fesl that the respondents are entitled to ensts,

Since, housver, all the annlicants are now raetired

from service, ends of ijustice would be met if ve arder
that each cne of them should nay to the respondents

a sum of Rse 200/« (Rupees Tuc Hundred) only teuards ecosts of

the litigation as costs quantified by us, in these cases,
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 Aoplicaticns Moo. "e%. 3714/865 7.0, 354/363
NeRs $88/86; “aMe 9/B7 and ia4Ae 374/87 are dismissedy

Each of the applicont/apnlicants in sach of those
" | cases should nay to the Resnondants costs auyantified by
us at Rs, 200/- (Runess Tuc Hundred only) in ench casas

Suech payment shall be effoctid within a pericd of tuo

oonths from the date of this ordaor.

(M. 8, %u%wndar ) I {3 . 6. Faiadhyaksha )
MEMBER (D ) | ME"BER (A
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