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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL
NEW BOMBAY BENCH, NEW BOMBAY 400 614

"TR.NO. 217/86

Mr.Ashim Kumar Das,
Income~Tax Inspector,

Flat No. 214, Sector B,
D.G.S.Colongﬁaahandup (East),

Bombay 400 APPLICANT
v/s.
Union of India
2. Chief Commissioner of Income-=Tax
(Administration) Aayakar Bhawan
Bombay 400 020 and six others RESPONDENTS

CORAM: Hon'ble Member (A) P.Srinivasan
' Hon'ble Member (3J) M.B.Mujumdar

APPEARANCE ¢

- Applicant in person

Mr.S.R.Atre (for PiM.Pradhan)
Advacate
far the Respondents

ORAL JUDGMENT Dated: 28.1.,1988

(ﬁER: P.Sriniuasan, Member (A)

This application originated as Writ Petition No.720/84

before the High Court of Bombay.

2. The applicant isicurrently working as an Income Tax

OfFicerYin Bombay. He was directly recruited as an Inspector
in the Income Tax Department in 1973. He belongs to one of
the Scheduled Castes. Respondent No. 3 (M.C.Kamble) is also
an Inspector belonging to one of the Scheduled Castes directly
recruited to that post, also in 1973. UWhen the applicant

and Kamble were recruited, Kamble was junior to the applicant.
Respondents 4, 5 and 6 are persons promoted from louer posts

to the post of Inspector. They were promoted as Inspectors
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in 1974. Respondent 7 and B are also promotee inspectors
who belong to one of the scheduled tribes and they were
promoted in 1975 and 1976, i.e. after the applicant was
recruited. Respondenf No., 3 who was initially being shoun
as junior to the applicant was given a higher seniority
over the applicant after 1980 and was promoted as Income

Tax Officer in 1982 uhile the applicant was so promoted in

1984, Respondent 4, 5 and 6 were given positions of Seniority 

above the applicant in the Inspector's Cadre though they
wyere promoted as Iﬁspectors'after the applicant was appointed
to that post. They werse promoted to the higher post of .
Income Ta* Officer early in 1984 while the applicant wes
promated only in the later part of the year. Respondents
7 and 8 who were promoted as Inspectors 2-3 years after the
applicant uwas directly recruited to that post were given
promotion as Income Tax Officers in February 1984, again
ahead of the applicant who was so promoted only in September
1984, The grisvance of the applicant is that respondents
3 to 6 were wrongly given seniofity above him as Inspectofs
and all the respondents including respondents 7 and 8 uho
were junior to the applicant as Inspectors were wrongly
promoted as Income Tax Officers before him. In the appli-

H e appli cand- sk d s |
cation as originanxfiledjéheﬁfenicrity list of Inspectors
dated 18.12.1979 to be quashed, directions issued to the
raspondénts to prepare a fresh seniority list as on February
1982 énd to regulates promotions to the post of Income Tax
Officer in accordance with such a revised éeniority list,
We may clarify here that in the seniority list dated 18.12.
1979 as originally issued, only respondents 4, 5 and 6 were

shouwn a s senior to the applicant, but subsequently respondent
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No. 3 was placed above the applicant in the list on the basisﬁ?

tetrospective confirmation from 1978 given to him in 1981.

Respondents 7 and 8 are shouwn as junior to the applicant in
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the seniofity list dated 18.12.1979 but notwithstanding
this, they were promoted as Income Tax Officers earlier
than the applicant, Therefors, in effect, the applicant
is challengiﬁg not only the seniority list of Inspectors
dated 18.12.1979, but also the promotion of Respondents

7 and 8 as Income Tax 0Officers before him though junior

to him in the aforesaid seniority list; We have proceeded
on this basis and counsel on both sides also addrsessed

arguments on this basis,

3.. When the matter came up for hearing on 2,11.1987,

this Tribumal, at the behest of the applicant}requested

Shri G.K.Masand Advocate to act as amicus curie and to

help the applicant in presenting his case before us. Shri
Masand agréed to this. Respondents 3 to 8 have chosen

to remain absent., Heard Shri Naéand on behalf of the
applicant. Shri Masand made the following submissions 3

so far as respondent 3, Shri M.C .Kamble is concarned, he

was a scheduled caste direct recruit to the post of
Tnspector in 1973 like the applicant and was ranked junior
to the applicant at the time. In fact, in the seniority
list of 1979 as originally released, Kamble was shoun belou
the applicant. However, according td'the'rESpondent, Kamble

was confirmed retrospectively w.e.f. 3.4.1978 by an order

- issued in 1981 because he had passed the Departmental

Examination in 1977 itself. The applicent was confirmed

as Inspector in 1980 since he passed the d epartmental
examination later and on the basis of earlier confirmation
Kamble became senior to the applicant and as such he was
consicered for promotion to the post of ITO earlier. Shri
Masand challenged the proposition that the date of confirma-
tion determines the seniority of‘a person working as
Inspector. He alsc contended that confirmation could not

depend on a person passing the departmental exam. In the
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order of appointment issued to the applicant it was stated
that failure to pass the departmental exam would mean stoppage
of increments but it nouhere stated that confirmation would
depend on passing the departmental examination, He admitted
that bh;t%h failure to pass the departmental examination

could entail terminstion of service, but this did not mean
that confirmation would dépend on .passing the examination.,

If there is a quota rule for confirmation as between direct
recruits and promotees that was only to ensure that the
requisite number of persons from each cléss vere confirmed

in a2ccordance with the guotas, There was no corresponding
rota rule of seniority applicable to confirmation. Once a
person is confirmed he regains his original seniority as it
existed before confirmation vis-a-vis other confirmed
ihspectors who had not as on that date obtained promotion to

a highar post. Therefore confirmation of Kamble retrospective=
ly from 1978 and confering a higher seniority on him on that

basis was not justifiable.

4, Shri S5.R.Atre learned eounsel for the respondent
sought to refute the contentions of Shri Masand, He relied
on the Office Memorandun cdated 22.12.1959 issued by the
Ministry of Home Affairs for determining seniority of various
categories of persons in the Central Services. Para 4 of
this Office Memorandum provided that the relative seniority
of officials should be determined by the order of merit in
which they uwere selected for appointment, persens appointed
as a result of an earlier selection bsing senior to those
appbinted as a result of a subsequent selection. On this
basis the applicant uwas no doubt senior to Kamble. Houwever
a proviso to the same paragraph staﬁed that when persons
recruited initially on a temporary basis are subsequently

confirmed in an order different from the original order of

merit at the time of initial appointment, seniority should
follow the order of confirmation and not the original order
I N
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of epplintménts In this case, though Kamble was junior
to the applicant in the drder of merit when both of them
were initially appointed in 1973, he (Kamble) had passed
the departmental examinztion in 1977 and was therefore
eligible for confirmation in 1978. The authorities
accepted Kamble's clzim and confirmed him with retrospective
effect from 1978 and gave him seniority over the applicant
who was confirmed from a later date. In the absence
of seniority rules for inspectors promulgated under Article
309 of the Cpnstitution such matters eould be regulated
by executi@é orders., Office Memorandum dated 22.,12,1959
was one such order which inter alia governed seniority
of Inspectors in»the Income Tax Department in the absencs
of specific ruies made in that regard under Article 309,
According to the manual of the Income Tax Department a
person is eligible to be confirmed if he complete the
period of probation satisfactorily and passes the depart-
mental examination., It is in accordance with the manual
that Kamble was confirmed on péssing the departmental
examina#ion and after completion of the period of probation.
Rgain this was regulatedrby executive orders. Such an
order cannot be said to be unconstitutional or discrimina-
tory. Till a person passes the departmental examination,
his continuance in service is itself uncertzain and so there
w a5 no guestion of confirming him, In.uieu of this the

' provdieg frv
rule enforced by executive orderLfonFeration following the
passing of departmental examination was perfectly in ordsr.
Kamble was rightly confirmed as Inspector before the
applicaﬁiﬂés a consequence rightly accorded & position of

seniority above the applicant who was confirmed later,

5. We have considered the matter very carefully. Ue
do not find anything wreng in the executive ordsr laying

doun the date of confirmation as the basis for regulating
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seniority. As pointed out earlier, the said principle uas
laid doun For‘all Government Departments by the Office
Memorandum dated 22,12.1959 issued by the Ministry of Home
Affairs. There could be a case uhere the Government may
delay confirmation indefinitely and not follow any rule for
giving confirmations and in suchZFase it may not be right
to determine seniority by the date of confirmétinn becuase
as pointed out by the Supreme Court in Patuardhan's Case
A.I.R., 1977 S.C., 205, seniority cannot be left to the uwhims
and fancies of the Government which may choose to confirm
its officials at will. 1In the present case we find that
Inspectors are being systematically confirmed onm completing
probation sétisfactorily and pessing the departmental

examination yhich to us seems to be a reasonable criterion

for doing so. Confirmation here follous a regular pattern.

In these circumstances ue cannot say that it is unreasonable
to determine seniority according to the date of confirmation,
We are also satisfied that the exectitive order making confir-
mation deband,inter alia,on passing the cepartmental examina-
tion is reasonable because till a pesrson passes the depart-
mental examination his continuance in service is uncertain,
In view of this we are satisfied that the higher seniority
accorded to the Kamble and earlier promotion given to him

as Income Tex Officer was proper and legal. UWe reject

applicant's objection in this regard.

6. - Coming to Respondents 4, 5 and 6, namely, F.D.Chavan,

Y.G.Zimare and V,G.Katre, Shri Masand submitted that they
were promoted as Inépectbrs after the applicant was appointed
to that post, and so they could not be senior to the
applicant in the Inspectors! Cadre and given promotion on
that basis, They'Qere confirmed as Inspectors by the same
Departmental Promotion Committee as the applicant and so

it cannot even be said that they uere confirmed earlier. 7
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That being so thesre was no justification;&reatimg them
as senior to the applicant and promoting them as Income

Tax Officers earlier on this basis,

e Shri Atre on bshalf of the respondents submitted

thgt confirmations in posts of Inspectors 0% persons directly
recruited and others promoted to those posts were made
according to a guota system, the quotas being two promotéss
one direct recruit. While doing solthe inter se senioritygﬁ
persons from the tuzﬂéggxiées s@ confirmed was regulated

by rotating the vacancies a;'betuean theh in the ratio of
their réSpective quotas, viz., two promotees followed by

one direct recruit followed by twuo promotees and so on,
Réspondsnts 4, 5 and 6 being promotees, uwere given slots
available for promotion and in the process they become

senior to the applicant though confirmed by the same DPC.
Shri Atre relied on a circular letter dated 7.3.1969 issuéd
by the Central Board of Direct Taxes in this regard. It

was stated in this letter that confirmation of Inspectors
against the existing and future permanent vacancies would

be regulated, so far as promotees and dirsct recruits
appointed after 1.4.1962 are concerned in the quots of 2 3 1
#The names, the letter says, "should be rotated in accordance
with these quotas", This letter clearly indicated that

there was not only a quota system of recruitment but also

a rota rule of seniority for confirmation. According to the
rota system of seniority, respondents 4, 5 and 6 uere placed
above the applicant though confirmed by the same DPC, Thsy

were given further promotion as ITO on the basis of this

seniority.

8. e have considersd the rival contentions carefully.
We are inclined to agree that there was not only a quota

system for confirmation as betueen direct recruits and e B
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promctees but also a rota system of seniority asiEhe
abstract given above from the letter dated 7.3.1969

of the Central Board of Direct Taxes., Having said so

" mush, we are unable to see hou this rota system of

seniority has been worked as betueen the appiicant and the
respondengs Nos., 4, 5 and 6, With the assistance of
Counsel for the raespondents uwe perused the records of the
DPC meeting held on 17th and 19th May 1986, In the DPC
held on 17th and 19th May 1986 confirmetions were to be
made in 72 posts. According to the qQota system 48 posts
had to go to promotees and 24 to direct recruits., 24
direct recruits were found fit for promotion, including

the applicant. The names of the 2 persons senior to the

- applicant were however kept in a sealed cover. 48 promotees

were found fit for confirmation. The applicant was the

last but one of the direct recruits to be confirmed on this
occasion. That means he took the 23rd vacancy available

to direct recruits, Of the two persons senior to the
applicant whose names uere keﬁt in sealed cover, one Shri
Uikey uwas eventually given confirmation from a later date
i.e. from 14.8.1981 according to the applicant and from

1877 according to the respondents, Whether his confirma-
tion was in 1977 or 1981 he could not claim a vacancy"

for confirmation that arose in 1980. Therefore leaving

out Shri Uikey, the applicant Qould become eligible to

take the 22nd vacancy available to direct recruits in

1980, More over it was admitted that another dirsct

recruit who was ihkitially confirmed by the OPC held in

1980, S.L.Tekeani was wrongly confirmed then and the
respondents changed the date of his confirmation to 14.8.1981.
Eliminating Tekwani, the applicant became the 21st direct
recruit to be confirmed in 1980, According to the quota-rota
rule he could be made junior to 42 promotees. As uwe see

from the list of confirmed officers, Y.G.Zimare is the o9
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43rd promotee to be confirmed and he has to be junior

to the applicent. Thus, even according to‘the rota system
it would seem to us thet respondents 5 and 6 have been
wrongly put above the applicant in the seniority list.

WYe may here repeat that we have carrisd out the above
exercise with the help of couﬁsel for the respondents and
the rscord produced by him. We would therefore direct

the respondents to correct the seniority of inspectors

by placing the applicant above respondents 5 and 6, The
seniority of responcent 4 above the applicant will, houwever,

remain,

9, Coming to respondents 7 and 8 they were all jumior

to the applicant in the Inspectors grade. The applicant's
grievance is that they wers promoted as Income Tax Officers
before him. It was contended by the requndents that

these respondents were given slots reserved for scheduled
tribes and therefore they uwere promoted as Income Tax
Officers before the applicant, In the meeting of the OPC
held on 28,5,1983 a pansl of 30 inspectors were drawn up for
promotion as Income Tax GFFicefs. Three candidatss
belonging to scheduled tribes were sslected, reépondents

7 and 8 being asmongthem. Though there wers 30 cécancies,
the DPC had to go upto serial number 100 to get three
scheduled tribe candidates. The requisite number of
scheduled castes candidates were found within serial number
90; We finc nothing wrong in the sslection of respondents

7 and B in wacancies reserved for scheduled tribes. Houwever,
as we have earlier ramarked)thax the applicant's seniority

had been wrongly shoun vis-zvis Zimare and Katre (respondents

4 and 5) who, we find, are among the candidates selected

for promotion by the OPC of 28,5.1283., Consequent on our
direction above that the applicant should be placed above

Zimare in the seniority list, his case for promotion in the



e

,
oy

\Y\

s 10 ¢

DPC of 28.5.1983 should now be reconsidersed., Thersfors

we upheld the promotion of respondents 7 and B in the OPC
held on 28.5.1983 but direct respondents 1 and 2 to consider
the case of the applicant in that DPC before Y.G.Zimare

and if he is found fit of promotion to give him all
consequent benefits flowing thersefrom. In view of what

we have stated above ué pass the following order 3

1. The applicant's challenge to the higher seniority
given to Respondent No. 3, Kamble over him is
rejected.

2. The applicant will be placed in the seniority
list of Inspectors above Y.G.Zimare and V.G.Katre,
respondents 5 and 6., His challenge to the

placement of respondent No. 4 over him is rejected.

3. The challenge to the promotion of respondents
7 and B8 as a result of the DPC meeting held on
28.,5.1981 is rejected.

4, Respondents 1 and 2 will houwever consider the
case of applicant for promotion in the DPC held
on 23.5.1983 intghis revised seniority above
Y.GeZimare in the Inspectors' Cadre and if found
fit give him all conseguential bensfits,

5. The directions given above should be implemented

. e @-pLdy
within 3 months from the date of receipt OFLEhlS
order by respondents 1 and 2.

In the result, the application is allowed in part.

Parties to bear their own costs.

[ B

(P.Srinivasan)
Member (A)

(M.B.Mujumdar)
mber (3J)



