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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL
NEW BOMBAY BENCH

0.A,398/86

Shri V.S.Thomas,

Assistant Accountant,

Tarapur Atomic Power Station,

PO:TAPP,

Dist. THANE .. Applicant

Vs.
1, Union of India,
through
The Under Secretary,
Department of Atomic Energy, o

C.S.M. Marg,
Bombay - 400 039,

2 Shri P,Ganapathy,
Asstt.Personnel Officer,
Tarapur Atomlc Power Station,
PO:TAPP,

Dist. THANE .

3., Shri R.K.Chopra,

Assistant Personnel Officer,

"Rajasthan Atomic Power Station,

PO:Aryabhatta, Kota,

RAJASTHAN. .. Respondents.

Coram:'an'ble Member(A)J.G.Rajadhyaksha
" Hon'ble Member(J)M.B.Mujumdar

Appearances:

l, Mr.R.G.Menon,
Advocate, for
the applicant.
2, Mr.,M.I.Sethna,
Advocate for the
Respondents.,
JUDGMENT Date:

(Per M.B.Mujumdar,Member(J)

The applicant Shri V.S.Thomas has filed
this application under Section 19 of the Administra-
~ tive Tribunals Act,lQéS for directing Respondent
No.l to promote him to the post of Assistant Personnel
'Officer retrospectively, with effect from the date
on which a vacancy arose in the cadre on completion
of one vear after his refusal of promotion, with |

all consequential benefits including seniority.
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2. The essential facts for the purpose of thgs‘
judgment are as follows: The applicant was working v
as Assistant Accountant since December,1982 with
respondent No.l. Before that hé%f%rizgg/as Upper:
Division Clerk(UDC). The Department of Atomic Energy
is conducting centralised Qiitten examinations for
selecting candidates for the post'of Asstt.Personnel
Officer(APO) in the grade of Bs.650 = 960. Accordingly,
the sixth centralised examination for the poét of APO
was conducted in various centres, The applicant submi-
tted his application for thé post and.a;peared for

the written.examination on 8th‘and 9th of January,1983.

The applicant was successful in that examination., The

‘interviews were held in April,1983 and the applicant

was successful in the intérview also.The Departmental

Promotion Committee consisting of 7 senior officers

prepared a pane; of 33 persons after assessing: the
performance 6f thgﬁzggagéates in the written exami-
nation, interviews and t#§é; recg;qrof service., In
that panel the name of theu;;;licén% was at Sr.No.24.
By an office order dtd. 13-11-1984 four persons were
e {
romoted and posted as APOs and the promotionsiwere to
take effect from the dates they would take over charge
bf;tbe‘post. The applicant was posted as APO in the
Atomic Minerals Division at Shillong. As the applicant
is from Kerala State he thought that the weather at
Shillong may not suit him and his family members.
Hence, by a letter dtd. 20-11-1984 he requested the
authorities to reconsider his case sympathetically
and post him to any other place where the weather

might be more or less similar to Bombay. Howevef, he

was informed by letter dtd. 17-12-1984 that it was not
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administratively possible to change his posting
unless he refuses the promotion. Hence by his
letter dtd. 18-12-~1984 he informed the authorities
that he was ﬁgg‘g;gg;;sted in proceeding to
Shillong on promotionaggd he may be deemed to have
refused the promotion 7: his case may be processed

according to the existing rules.

3. In reply to the letter he was informed
by letter dtd. 22-1-1985 that he would be ;:ineligible

- J—————

for being considered for promotion to the post of APO

for a period of one year from 18=12-1984, He was

further informed that the department had already
announced the next APOs examination to be held in

March,1985 and (j#rpursuant to it a fresh panel would be

prepared soon and with its coming into force, the

panel in which he stood selected would become
inoperative. In the light of this he would have
to requalify in the ensuing selection for becoming
eligible for appointment to the post of APO. The
applicant sent a letter dtd. 8-2-1985 protesting
against the direction., He submitted that the
requirement of appearing for a second interview in
the event of the‘existing panel becoming inoperative
was not heard of earlier, If ény provision to that
effect was made recently it wouldﬁﬁe applicable to
the panels formed thereafter and not to the éxisting
panel. Hsﬁ;e He requested for clarifications on
o .
some other points., By another letter dtd. 26-3-1985
he requested the authorities to waive the direction
in the letter dtd. 22-1-1985 that he would be ineli-
gible for promotion for a period of one year in view
of his difficulties explained earlier, However, by a

letter dtd. 29-6-1985 that request was rejected and
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he was informed that a fresh panel for the post

of APOs would be drawn up shortly and when the

new panel would come into force the earlier panel
in which he was included would become inopérative
and it would be necessary for him to requalify
himself for the next panel. According to the
applicant as he was not aware of the relevant rules

and requlations he appeared for the interview for

the new‘ganel on 30=-9-1985, According to the rules

fe S0
as he passed in the written examination held earlier

A

it was not necessary for him to appear for the

Al s e,

written examination though it was necessary for

him to appear for the interview. He was not
successful in the interview and hence the DPC

did not include his name in the panel of 22 persons

declared on 11=10-1985.

4, On 16«12-1985 the applicant sent a letter
informing that he had completed the one year period
on 17-12-1985 and requested.that his case for
promotion may please be rebonsidered. As thefe
was no reply to that letter he sent another letter
dtd.20-~1-1986 requesting for personal interview
with the Additional Secretary who was the highest
authority, for explaining his grievance. That
request was not granted. Hence he sent ancther
letter dtd. 1=-3~-1986 requesting that his case
should be reopened and he should be promoted as -
the period of one year had already expired. As
there was no response he sent another letter dtd.
8~7-1986 explaining the relevant provisions and
requesting that he should be promoted to the post
of APO which fell vacant after the expiry of bar
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of one year. To that letter the applicant received

a reply dtd., 3-10-1986 and it deserves to be quoted

here:

"Shri V.S.Thomas cannot be considered for
promotion to the grade of Assistant Personnel
Officer for the following reasons:

Shri Thomas was offered the post of Assistant
Personnel Officer at AMD,Shillong vide this
Department's order dated 13-11=-1984, His
representation dated 20-11-1984 was examined
and vide this Department's ID dated 17-12-1984
TAPS was informed that it was not administra-
tively possible to effect a change in the
place of his posting and that Shri Thomas be
relieved immediately. Vide his letter dtd.
18~12-1984 Shri Thomas informed the Department
that his promotion order dated 13-1%-1984
might be treated as refused and progessed
under the existing rules. However, vide this
Department?!s ID dated 15-1-85,TAPS was informed
that Shri Thomas would not be considered for
promotion for one year from 1l8=-12-1984 and
that he would have to requalify himself for
the ensuing selection to become eligible for
appointment as Asstt.Personnel Officer as the
panel in which he finds the place would be
scrapped shortly.

The interview for selection to the post of
Asstt,.Personnel Officer was held during
September,1985 and Shri Thomas was also called
to attend the interview and he did so.
However, DPC did not recommend his name for
empanelment,

Such being the case,Shri Thomas cannot be
considered for promotion to the post of
Asstt.Personnel Officer, as he does not
find a place in the panel.

Shri Thomas may be informed accordingly.®
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5. It is the case of the applicant that in view
of the existing rules and regulations he was entitled

to be promofed and posted to the first vacancy of

APO which arose after ?hg_ggﬁiff'of the period of

R B

one year i.e. after 17-12-1985., According to him

e

the view taken by the respondents i.e. the first

jthe new panel com@iy into force is incorrect
éﬁa coﬁtrary to the ex£g€ing rules and regulations.
It is further the case of the applicant that though
it was not ne€essary for him to appear for the
interview on 30-9-1985, he had to appear for the
interview because of the threatening letters sent
by the respondents and because he was not knowing

the rules and regulations thoroughly at:that _time.

6. The respondents have filed a detailed
affidavit of Shri T.S.Sridhar,Under Secretary to
the Government of India,Department of Atomic Energy,
and challenged the above position. According to

the respondents the first panel was exhausted

because the applicant had réfused-EBE%BEBEotion

aﬁa all the 32 remaining persons in the panel were

e e -t AT

promoted and'posted és APOs, Hence for appointing

y et

- persons to the new vacancies it was necessary for

them to declare a new panel on 11-10-1985, After
the declaration of that panel the previous panel

stood scrapped and as the applicant's name was not

~included in the new panel he was rightly not promoted

as APO.

7. The above facts are stated on the basis

of the documents on record and there was no scope

for disputing them. They were not disputed also

cened /=
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before us. However, both the sides have relied

on a number of circulars and provisions regarding

promotions. Hence it is necessary to.egg§§éq> re$ar to

. . s M e~
- the relevant circulars and provisions for deciding

the points in this case.

8. The first circular which deserves to be
noted is dated 22-3-1979, It is in fact an O.M,
issued by the Director(Shri P.B.Desai) on behalf of
the Department of Atomic Energy. The subject
mentioned is period of validity of select panels
e " prepared by Departmental Promotion Committees.
va " The first para of the memorandum reads as follows:

"Attention is invited to this Department's
0.M.No.7/21/75-CCS dated August,18,1977
prescribing the minimum standards for qua-
lifying in the written examinations con-
v ducted for selection of candidates for pro-
\\\///7 motion to the post of UDC,Stenographer(Jr.),
’ Senior Stenographer,Personal Assistant etc.
A doubt has been raised as to whether the
select panels prepared by the DPCs after
interviewing the successful candidates in
the written examination would normally be
«wiJ valid for one year or the panél could be
By | operated indefinitely. The matter has been
carefully considered and it is considered
that select panels prepared on the basis of
written examination and interview can be
operated without any time limit, i.e, till

the same is exhausted. If a stage comes

when all those who still remain on the panel
are the ones who have refused promotion on
whatever ground, then the panel may be
scrapped at that stage."

Mr.Sethna,the learned Counsel, for the respondents
mainly relied on the last sentence in the above

quoted paragraph.

. 08/-'
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9. The next office memorandum relevant in
this case is issued by the Director,Govt. of India,
Ministry of Home Affairs, Department of Personnel
and Administrative Reforms on 8-2-1982. The subject
of the memofandum is validity period of list of
selected candidates prepared on the basis of direct
recruitment/Departmental Competitive Examination.
The memorandum deserves to be quoted as it is and

it reads as follows :

“"The undersigned is directed to say that
references are being received from time to
time from Ministries/Departments enquiring
as to what should be the walidity period
of a list of selected candidates prepared
on the basis of direct recruitment of :. .
Departmental Competitive Examination.

2. Normally, in the case of direct recruit-
ment a list of selected candidates is pre-
pared to the extent of the number of vacan-
cies(other persons found suitable being

put on a reserve list, in case some of the
persons on the list of selected candidates
do not become available for appointment),
Similarly, in the case of Departmental
Competitive Examinations,the list of
selected candidates has to be based on the
number of vacancies on the date of declara=-
tion of results, as the examination is
competitive and selection is based on
merit. A problem may arise when there

is a fluctuation in the vacancies after

the list of selected candidates is announced.

3. The matter has been carefully consi-
dered. Normally, recruitment whether from
the open market or through a Departmental

" Competitive Examimation should take place
only when there are no candidates avai-
lable from an earlier list of selected
candidates., However, there is a likeli-
hood of vacancies arising in future;

eee9/=
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in case,names of selected candidates are
already available, there should either be
.no further recruitment till the available
selected candidates are absorbed or the
declared vacancies for the next examina-
tion should take into account the number
of persons already on the list of selected
candidates awaiting appointment. Thus there
would be no limit on the period of validity
of the list of selected candidates prepared
to the extent of declared vacancies, either
_ by the method of direct recruitment or
through a Departmental Competitive Exami-
nation. ‘ '

4, Once a person is declared successful
according to the merit list of selected
candidates, which is based on the declared
number of vacancies, the appointing autho-
rity has the responsibility.to appoint him
even if the number of vacancies undergoes
a change, after his name has been included
in the list of selected candidates. Thus,
where selected candidates are awaiting
appointment recruitment should either be
postponed till all the selected candidates
are ggcommodated or alternatively intake
for the next recruitment reduced by the
number of candidates already awaiting

~ appointment should be given appointments
first, before sterting appointments from
a fresh list from a subsequent recruitment
or examination®

Para 5 is not quoted as it is not material.

10, The third circular which is relevant in this
case is issued by the Additional Secretary of the
Department of Atomic Energy on 26-3-1984, The subject

of the circular is validity and length of panels for
recruitment and promotion. The first para of the circular
is not relevant. The remaining portion of the circular

is as follows @
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"2, Guidelines indicating precautions to be
taken in assessment of vacancies while drawing
up panels based on written examinations were
circulated vide this Department's Circular
No.2/14/82-Adm,.II dated May 29,1982, After
careful consideration of the observations
received from various Units after.review of
existing panels drawn by them for appointment/
promotion based on instructions issued earlier
following instructions are issued for future
guidance and compliance.

A, Validity of panels:
As per Ministry of Home Affairs(DPRAR) O,M,

No.22011/2/79-Est(D) dated 8.,2.1982,panels
prepared on the basis of written examination
for direct recruitment and departmental compe-
titive examinations will not lapse until

all the selected candidates -on the panel have
been considered for appointment. In the
light of the views expressed by various
recruiting agencies in the DAE Units based

on their experience over the years, it has
been decided that:

(1) Panels for direct recruitment ierngh

wrltten egamination.

-

Panels drawn for direct recruxtment
based on written examination will remain
valid till they are exhausted;

(ii) Panels for promotions through Limited
Competitive Examination ] .

Same as at 'l above.

(1ii) Panels drawn for promotion through DPC

based on seniority-cum—merit.

Panels drawn by DPC based on seniority-
cum=fitness will be valid for a period
of one year which may be further exten=-
ded by another six months in special
circumstances with the approval of the
appointing authority.

B. Length of Panels

(i) Panels for direct recruitment based on
written egamination

Panels for direct recruitment, based onm

.11/
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written examination,should be restricted
to the number of vacancies anticipated
during a period of one year from the date
of the examination. Following formula is
suggested for computing anticipated vaca-
ncies:
a) Average of vacancies in the cadre due
to resignations in the past three

years.

b) Vacancies anticipated due to retire-
ment during the next 12 months.

¢) Vacancies anticipated due to crea-
tion of new posts, durlng the same
period.

oy d) Add 15% of the aggregate of (a),(b)
‘ and (c) above.

Total No.of anticipated { (2) + (b) +
vacancies (c) + (d)

v (ii)Panels for promotion through Limited
\AJ////7 Competitive Examination = B

Panels drawn through Limited Competitive

Examination for promotion of departmental
candidates should not be too long, as it
in the interest of the Department to con-
tinue to draw the best from the available
1 candidates including those from the
ﬂeﬁj succeeding generations based on the ele-
el ment of competitive gelection, Hence such
' panels should be based on the anticipated
vacancies, For computation of anticipated
vacancies,same formula as in (i)above
restricted to proportional gquota as per
norms out of total number of vacancies
computed may be adopted.

(iii) Panels drawn against l2é/'qgota based ‘on
seniori tx—cum—merlt . e m
Such panels also should be drawn based on

the anticipated vacancies in the cadre
during the next 18 months and should not
exceed the proportionate number required
to fill up the quota.

* e e 0012/"



ﬁ”l
o d

"/'

1¥,

-2 12 t=

3. This order will be effective from
the date of issue and will also be
applicable to all the valid panels
in opefation on that date".

Another provision on which_the applicant's
ho-5 _jﬂ“r

advocate.@g heavily relied is para %f of the Appen=-

dix 29 of CSR. That para reads as follows:

"XIV. When a Government emploYee does not
want to accept a promotion which is offered
to him he may make a written request that
he may not be promoted and the request will
be considered by the appointing authority,
taking relevant aspects into consideration.

If the reasons adduced for refusal of pro-

motion are acceptable to the appointing
authority, the next person in the select
list may be promoted. However, since it
may not be administratively possible or
desirable to offer appointment to the
persons who initially refused promotion,

on every occasion on which a vacancy

arises during the period of validity of the
panel,no afresh offer of appointment on
promotion shall be made in such cases for

a period of six months from the date of
refusal of first promotion or till a next
vacancy arises whichever is latex.(This
period of six months was changed to one
year with effect from 1=10-1981)0On the
eventual promotion to the higher grade,
such Government servant will lose seniority
vis-a-vis his erstwhile juniors promoted

to the higher grade earlier irrespective

of the fact whether the posts in guestion
are filled by selection or otherwise.The
above mentioned policy will not apply where
adhoc promotions against short-term vacan-
cies are refused.®

e 13/-
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-: 13 =

culars and provisions I will state the points that
I am required to decide in this case and my findings

thereon:
POINTS | FINDINGS

(1) What was the validity !) The panel was valid
period of the panel ) till all the persons
prepared by the DPC on ) in the panel were
7/8 of April, 1983 ? ) actually promoted and

) posted.

(2) Whether it was necessary
for the applicant accors) NO
ding to the rules to
appear for the interview
held on 30th September, )
1985 ?

(3) Whether on declaration ) yg

, of fresh panel on

11-12-1985 the previous

panel of 7/8th April,

1985 can be said to

have been scrapped ?

(4) Whether there is any
legal bar to two panels NO
being in operation si-
multaneously in case
the first panel is not
exhausted by promoting
and posting all the
persons in that panel?

were bound to promote
the applicant to the
post of APO after the
expiry of period of one
year from 18-12-19847

)
)
)
(5) Whether the respondéntsg
) YES
)
)

(6) Does the Doctrine of
Promissory Estoppel ,
help the applicant in
this case 7

)
)
%
)
)
)
; NO
)
)
(7) Whether the applicant )
is entitled to be pro- )
moted and posted as ) YES
MAPO against the first )
vacancy which arose g
)

after 18«12~1985 as
claimed by him ?

Hereafter I will give my reasons for these findings.-

...14/<
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I have already quoted 8th April,l982

It is made specifically clear in the

last sentence of para three of that circular that

there would be no limit on the period of validity

of the list of selected candidates prepared to the

extent

of the declared vacancy either through a

departmental competitive examination or by the

method of direct recruitment. This very circular

is discussed by the Supreme Court in Prem Prakash

vs. Union of India, AIR 1984 SC 1831. After quoting

the circular as it is the Supreme Court has observed

in paré 15

14,

L
-

" "It is clear from this notification that

if selected candidates are available from
the previous list there should either be
no further recruitment until those candi-
dates are absorbed or in the alternative
vacancies which are declared for the sub-
sequent years should take -into account the
number of persons who are already in the
list of selected candidates who are still

. » : \ﬁn—-—-———.m -
_+awaiting appointment, The notification

on the period of validity of the list of
selected candidatés prepared to the extent
of declared vacancies. Once a person is
declared successful according to the merit
list of selected candidates the appointing
authorityi:has'the " responsibility to
appoint him even if the number of
vacancies undergoes a change after

his name is included in the list of
selected candidates".

The same position is reitereted in another

circular dated 26-3~-1984. The relevant portion of that

circular is already quoted earlier, It is clear from

LR alS/"
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para 2(a)(i)(ii) that the panels of promotion through

limited competitive examination will remain valid

till they are exhausted. Neither this position nor

the circular of 1982 was disputed by Mr.Sethna, the
learned advocate for the respondents. He,however,
wanted me to hold that the previous panel of April, !
1983 stood exhausted because the applicant had refu-
sed his promotion though it was offered tb him., It is
not possible to accept that intrepretation of the

word "exhausted" in view of the fact that 1982 cir-
cular clearly lays down that there would be no limit
on the period of validity of selected candidates and
the fact that the same circular imposes a duty on

fhe appointing authority to appoint all the persons
in the panel even if the number of vacancies undergoes

a change.

15, In this connection Mr,Sethna laid stress on

the last sentence in the first paragraph of the office f
memorandum dtd. 22nd March,1979. That sentence ;
no doubt states that if a stage comes when all those |
still remaining on the panel are the ones who have

refused promotion on whatever grounds, that panel may

be scrapped af that stage. In the first place this

Office Memorandum was issued by the Director of

Atomic Energy about three years before the O.M dtd.

8-2=-1982 was issued by the same department. Moreover

the position in that sentence is not supported by

any crfuleler provision as such.,

16. Not only this, but the position in that
sentence is contrary er at?east irreconciliable with
the provisions laid down in para of the Appendix
29. I have already quoted that pggagraph earlier.

In this case the applicant had refused promotion on

certain grounds and after accepting these grounds

he was allowed to refuse that promotion. The effect

of that refusal has to be considered with reference
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to para XIV. According to the provisions in that
para no fresh offer of appointment was to be made

to the applicant for a period of one year from the
date of refusal of first promotion or till the next
vacancy arise, whichever is laté& He was bound to
loése his sdniofrity to some exfent, but that is not
material in this case. In no case,tin view of the
provisions in para XIV, refusal of promotion would
deprive an employee of his promotion on the basis

of his selection, permanently: The only effect will be
that he will not be entitled for promotion for one

year from the date of refusal.

17, It may be noted that the last sentence in
para 1 of the O.M, dtd. 22nd Mafch,l979 is contrary

to the provisions of para XIV of the Appendix 29 of
CSR. What that sentence says in effect is that when
some persons from thé panel are promoted while
rémaining have refused promotion, the panel may be
sérapped at that stage. If this provision is imple-
mented the persons who had refused promotion will
lqﬂée their chance of promotion on the basis of their
names being included in the panel. This is contrary
to the provisions of Rule XIV of Appendix 29 referred
to above. O,M,dated 23rd March,l979;§ssued by the
Director of Atomic Energy and in my opinion the last
sentence in the first paragraph is in the form of

his opinion. As it is contrary to the provisions of

Para XIV of the Appendix 29 which is applicable to

~all the departmentsiit cannot be said to be valid;xkjb

b”\v\?'l\;\j.
18, - Moreover even assuming that the said pro-

vision is valid the authority should have taken some

positive steps for scrapping the previous panel.

.. 17/-
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It was not disputed that no order was passed for
scrapping the previous panel. According to the
wording of the sentence, as it is, some overtact

was necessary before treating the previous pénel

as scrapped because the effect thereof was to ‘}

ideprive the applicant of his legitimate promotion

as APO on the basis of his selection,

19. It was submitted on behalf of the respon-

dents that no specific order for sérapping the
first panel was necessary because the_respondents
had indicated in their letter® dtd. 22-1-1985 to
the applicant that fresh panel was being drawn up
soon and the applicant would have to requalify
himself in the next selection to become eligible : 4
for promotion. But as that part of the communicgtion

is contrary to para XIV of the Appendix 29 of CSR

fhat by itself cannot be said to have the effect

of scrapping the first panel,

-

20, It was urged before us by Mr.Sethna as to

- what the department should do when all the persons

in the panel refuse: their promotion because they

do not like their postings on one ground or the

other ? The answer to this question is that if

the authorities find that the grounds given for
fefusing the promotion are not genuine and proper
then they are entitled not to allow the promotee

to refuse the promotiony The position is clarified

by O.Ms. dtd. 1-3-1969, 22=11-1975 and 1-10-1985

given at page 268 of Swamy's Hand Book,1986 under

the heading "Declining promotion - Consequences".

The consequencés as stated thereunder are these:

e 018/‘-
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"When a Government servant does not want to
accept promotion to a higher grade when
offered to him, he has to make a written
request to the appointing authority decli-
ning the same setting out reasons for such
refusal. Refusal of promofion would entail
no fresh offer of promotion being made to
him for one year from the date of refusal.

This does not apply where ad hoc promotions
against short=term vacancies are refused.

A Government servant who had earlier declined
promotion, on eventual promotion to the
higher grade will lose seniority vis-a=-vis
his erstwhile juniors promoted to the

higher grade earlier, irrespective whether
the posts in question are filled by selecttion
or seniority.

If the reasons adduced by the official for
his refusal of promotion are not acceptable
to the appointing authority, the promotion
may be enforced. If the officer still refuses
he exposes himself to disciplinary action for
disobeidence and lawful orders."

From the'above it is clear that the authorities had

‘ . Wide powers to take proper action against the promo-

tees if the grounds given by them for refusal of

.
promotion are not acceptable to themgel=ruii<nz,

21, In the present case the applicant had
requested for posting him anywhere else than Shillong
because of the weather conditions prevailing at
Shillong and health of his wife. The respondents

did not doubt the grounds and hence allowed him

to refuse or to postpone his promotion for one year.
The effect of the refusal shall have to be considered
in view of the profisions of para XIV of the Appendix

29 of CSR.

LI ) .].9/‘-
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22, A question was raised by Mr.Sethna as to what
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would happen if some persons from the first panel

refuse promotion and the administration wants to fill
up the vacant postg. The answer to this is if the grounds
for refusing promotion given by the persons in the first
pénel are acceptable they may be allowed to refuse
promotion and the administration may prepare a second
panel for promotions in due course. No difficulty
should arise whén the grounds given for refusing pro-
motions are frivolous or not genuine because in that
case the administration can straightayay reject per=
mission to refuse promotion and insist upon the pro-
motees to join the new postings. If they still refuse,
the department can take disciplinary action against

them,

23, However, an important question that arises
is whether two panels can be in operation simulta=-
neously when the bersons from the first parel are
allowed to refuse promotion on one ground or the
other and ;f:}be department prepares a second panel,
In my opinion there is no rule or provision which
prohibits two panels being in operation simultane=-
ously. In fact the instructions given in para 4

of the 0,D.dated 8-2-1982 support the view that two
pabels may be in force simultaneously, The first
part of that paragraph categorically states that

fhe appointing authority has the responsibility to
appoint the person once he is declared successful
acéording to the merit list of selected candidates.
The appointing authority has to do this even if

the number of vacancies undergoes a change subse=
quently. Accofding to the second part of the para-
graph when selected cardid ates are awaiting appointe

ment, recruitment should either be postponed till
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all the selected candidates afe accommodated or
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alternatively intake for the next recruitment
reduced by the number of candidates already awaiting

éppointment gﬁa;ifhe candidates awaiting appointment

should be given appointment first before starting
appointment from the fresh list from a subsequent

recruitment or examination. The second part clearly

shows that there is wrong in two lists

remaining valid and in operation simultaneously.

24: To illustrate: suppose there were 1O persons
in a select list prepared on 1-1-1984. ALl the persons
were of fered postings on promotion ~ before 1-1-1985,
8 of them joined their new postings but two could

not do éo because of their genuine difficulties.

The department allowed them to refuse promotion.
According to paragraph XIV of Appendix 29 of CSR the
department need not offer appointments to these |
two persons for a period 6f one ye ar from the date

of refusal of their promotion or till the next |
vacancy arises, iwhichever is latek If the department
finds that 15 more vacancies are likely to occur
from 1-1-1985 it can prepare a fresh panel of 13
persons before l-1-1985 or even thereafter as the

two persons who were allowed to refuse promotion
cannot be offered fresh appointments during the

one year from the refusal. During that period the
department can offer appointments on promotion to

the persons from fhe next panel and it méy of fer
promotions to the two persons from the first panel
’after the expiry of period of one year from the

‘date of their refusal. Thus it can be seen that
there is nothing wrong and in fact it is essential

in peculiar circumstances to operate two panels

simultaneously.
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25, From the examples of P.Ganapati and R.K,Chopra

-3 2] =

given by the applicant in the application it appears
tﬁat the respondents were operating two panels simul-
taneously. Both were promoted as APOs on the basis
of their selection by the Departmental Promotion Co-
mmittee., The relevant dates given in the affidavit

of Shri T.S.Sridhaf, Under Secretary, to the Govt.

of India, Department of Atomic Energy are as follows:

N,

P,Ganapati R.K.nggga

1) Date of panel byl 19-10-78 29-12-81
which selected.

2) Date of offer 8-7-81 10-5-82

3) Date of refusal 8-8-81 14-6-82
4) Bar period 6 months 1 year(due to

amendment of
para XIV of Appen-~

dix 29)
5) Date of re 0 11oo-s2 6-6-83
6) Next Panel 8 29=12-81 April, 1983
‘ created on
7) Date of appoiﬁt— 6=4-82 1.7-1983

ment as APO.

From the above dates it is very clear that the next
panels had come into existence when these two persons
were actually promoted as APOs, It is the case of

the respondents;as can be seen from the affidavits

of Shri Sridhar'that Ganapati and Chopra were pro-
moted prior to the issue of departmenta l circuiar
26~3-1984, But that circular does not say anything
about the scrapping of the previous panel. As already
pointed out, in that circular the circular of 1982

is only clarified, Accordiné to the 1982 circular

as well as the 1984 circulér panels drawn for proe

motion for direct recruitment as well as through
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limited competitive examination are to remain valid
till they are exhausted, A panel can be said to have
heraan  proweate

been exhausted only when alﬁAé;e gppe&?f?d and posted.
Merely by of fering promotion the_panel cannot be said
to have been exhausted. A person to whom the promo-
tion is offered may refuse it for valid and genuine
reasons. Till such persohs are promoted the panel
cannot be said to have been exhausted. In this case
the respondents are‘relyiné??2-3-1979 circular, but
that was in existence when Ganapati and Chopra were
pfomoted and even after the next panels were prepared.
This shows that the department was not treating the

previousnpanel astexhausted merely because the next

panel had come into existence.

26, The next question is what was the effect

of the applicant's appearance for the interview held
on 30-9-1985 ? The correspondence shows that the
applicant was required to appear for the interview
because of the directions given by the respondents
in their letters to him. The replies were based on
wrong interpretations of the relevant provisions.
Hence the applicant should not be made to suffer

for appearing for the interview.

217. - Now Mr.Menon, the learned advocate for the
applicant relied on the Doctrine of Promissory
Estoppel in support of the applicant's case. The
doctrine is explained by the Supreme Court in
M/;.Mbtilal Padampat Sugar Mills Co.Ltd. vs. State
of. U.P. and Others, AIR 1979 SC 621 as follows:

"The law may, therefore, now be taken to

be settled as a result of this decision,
that where the Governmert makes a promise
knowing or intending that it would be acted
on by'the promisee and,in fact, the promi-
see, acting in reliance on it, alters his
position, the Govt., would be held bound

by the promise and the promise would be
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enforceable against the Govt. at the
instance of the promisee,notwithstane
ding that there is no consideration
for the promise and the promise is

not recorded in the form of a formal
contract as required by Art,.299 of the
Constitution."

According to Mr.Menon, the Government had given
certain promise to the applicant to promote him
%as APO in view 6f the empanelment in April,1983
;and in view of the circulars in question. But the
main question in this case is about the interpre-
tation of the circulars, As already pointed out the
circulars would help the applicant and it is in
view of the circulars that he would bi\entitled
to be promoted though he had refusedéés;;;bmotion
once. But there is nothing to show\that acting
on the empanelment or the circulars the position
of the applicant was altered in any way. Hence
the doctrine of Promissory Estoppel does not come

into play in this case.

28, For all the above reasons I have answered

fthe points accordingly.

29, In result I rapass the following order:
iThe application is allowed, The respondents are
directed to_pfomote the applicant to the post of
Assistant Personnel Officer retrospectively, with
effect from the date on which ﬁgb vacancy in the
cadre first arose after 18-12-1985,with all ¥
consequential benefits including arrears of

salary and seniority. Parties to bear their

own costs. i Kklﬁq/%/ﬂ

(M. JUMDAR )
. mber(J)




