BEFORE THE CENTRAL ALMINISTRATIVE TRIBUNAL AT NEW BCMBAY.

Coram: Hon?ble Mr, M.B. Mujumaar, Member (J3)

ana
Hon'ble Mr. F. Srinivasan, Member(A).

UATED THIS THE THIRTEENTH LAY OF APRIL, 1987,

y & Tr.ApplicationNo, 137 of’1286 ~
Q<f Between: _ v
Sharadchanara vattatraya Rege .+ . oBpplicant
and |
State of Maharashtra & others., | ....Respéndents.

Appearances:
1. Mr. S.D. Rege, party in person.

2., Mr. M.I. Sethna, Advocate for responaent.
JUDGMENT:  (Per P,Srinivasan, Member(A). |
. . !

This application originatea as writ petition No.

754/81 before.the High Court of Bombay. In the petition, o
4 as it was originally filec; there are a large number of e
prayers. When the matter was taken up for hearipg toaay,

the applicant,who argued his case personally, confinead

himself to his supersession for promotion at the meeting
of the Establishment Boara (EB') hela originally on 21.5.1981

and the Review meeting of the EB held on 2kx2xk98k 12.3.1982. }

In the meeting of the EB hela on 21.5,1981, the abplicant-
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was passed over for promotion from the post of wveputy

Inspector General of Police ('my,IGP')-to that of Special

Inspector General of Police ('Spl.IGP'), while three of

his juniors were recommended for promotion and were auly
promotea thereafter, At that stage, the applicant filea
the present applibation as a writ petition. One of the
contentions in the application was that the aaverse
remarks in the Confidential Report ('CR') for the year

: e
1979-80 in respect of the applicent mae communicated to
him a aay after the original meeting of the EB hela on
21,5.1981 ana these remarks'shoﬁlc, therefore, not have
been taken into consideration in that meeting. The High
Court initially granted ad-interim stay of promotion of
the three juniors of the applicanf,'but later vacatea the
same when the respondents gave an assurance that the appli-
cant's representation against the adverse remarks woulag
be considered ana a decision taken thereon within a period
of three months, ana that thereafter a meeting of the EB
woula be hela to review the case of the applicant.for
promotion as in 1981 in the light of the final aecision
on his representation. Subsequently, the respondents
considerea the applicant's representation and rejectea it.

Thereafter, a meeting of the EB was hela on 12.3,1982 to
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consider the applicant's case afresh for promotion as Spl.
IGP as in May 1981. At this meeting also, the applicant
wasynot touna fit for prémotion. This, as we have alreaay
statea, happenea after the present application was filea
as a writ petition. The applicant now challenges his
sﬁpersession both at the original meeting of the EB held

on 21,5.1981 and at its subsequent meeting hela on 12,3.1982.

2; The applicant contendea that the aecision of the
EB at its original meeting to pass him over for promotion
in May 1981 was unfair, because it was held with unaue
haste before the adverse remarks for the year 197980
were communicatea to the applicant. The aaverse remarks
for 1979-80 shoula have been communicatea to the applicant
atleast by May or June 1980, 50 that he would have had an
opportunity to make a representation. On the other hana,
by holaing back the aaverse remarks till the EB meeting
was hela, the responaent No.l haa actea surreptiously ana
not in good faith. Therecafter, when the.High Court
directea that the.applicant's representation against

the aaverse remarks be considered and a decision taken
thereon ano‘in the light of that decision, his promotion

be reviewea, the respondents went through the motions of

P
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considering the representation ana holaing a fresh meeting
ot the EB merely as an eye-wash, The representation against
the aaverse remarks was rejectea by a one line letter,

which gave no reasons. 'The EB which met to review his
pfomotion aléo diag not act in gooa faith, because they merely
actea as a rubber stamp of the earlier EB. The charge that
this decision was not taken in good faith was sought to be
sustained by a rhetorical’question: if the earlier aecision
haa .been changeda, would it not amount to an aaverse comment
on the proceeaings of the earlier meeting? The applicant
pointea out that im 1983, i.e., two years la{er, he was
promotea as Spl, IGP. If he was founa fit foi promotion

in 1983, it was ciear that his being passea over in May 1981
was unjustifiea. He could not have- suddenly transformed
himself into an efficient officer if‘he was not efficient
enough for prdmotion in May 1981, The applicant reliea on
the decision of the Subreme Court in GURWIAL SINGH FIJJI

vs. STATE OF PUNJAB & OTHERS(1979 (2) SCC 368) to show |
that the one line reply regectlng his representation was
not a reply at all, ana should not have been the basis for

passing him over in the meeting of the EB-helu to review

the earlier aecision. He also relied on the aecision in

. RAMASWAMI vs. STATE OF TAMILNALU (1982 SCC (L&S) 115) for

YL
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the proposition that adverse remarkghaae in 1979-80 should

not have been taken into account and the EB should have ﬁT
" | wWhed~

obtained his latest CR for 1980-81 ak the meetinilfés hela

in May 1981, ana that report shoula have been the basis for

taking a decision. He reliea on another aecision of the

Supreme Court in STATE OF GUJARAT vs. S. TRIPATHI & OTHERS
(1986(2) SCC 373) for the propésition that to challenge

the décision of é vepartmental Promotion Committee (the EB
in this case), it is not necessary to establish malafides.

If he could show lack of diligence and caution, that woula ao.
He also contenaed‘that'merely because senior officers were
sitting in the EB, there coula be no presumption that they
actea in good faith ana woula not act arbitrarily, ana for
this, he relied on the ruling in CENTRAL INLAND TRANSPORT
CORPORATION & ANOTHER vs. B.N. GANGULI & OTHERS (1986(3) SCC
156). In any éase, the applicant wou£22§now what kappanss
motivatea his superior officers or the members of the EB

to decide against him ana he coula not be expected to give
specific instances of malafides. Even %r an innocuous looking

order,could be only a cloak (1986(3) Sscc 277).

3. Shri M.I., Sethna, learnea counsel for the respon-

agents, strongly refutea the contention of the applicant.
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He pointed out that even though the original meeting of

- the EB was held before communicating the adverse CR for

1979-80, the respondents had thereafter, in obeaience to
the oraers of the High Court, gonsidered the representation
of the applicant against those adverse remarks and had
rejectea the representation. The meeting of the EB that
was held subsequently considered his case for promotion
afresh as in May 1981, but came to the same conélusion,
namely that he was not fit for promotion as on thét date.,
If he was promotea in 1983, that was becéuse he had earned
good remarks by that time. He denied that there was lack
of good faith, If there could be no presumption that the
respondents necessarily acted in good faith, there cannot
be a presumption in}the opposite adirection as well. Vague
assertions that what appearea as a routiné ana proper
consideration may only be a camouflage for an act of pre-
Judice and baa taith, should not be acted upon by this

Tribunal.,

4, Having considered the rival contentions, we are
unable to sustain the claim of the applicant that he should
have been promoted with effect fram May 1981, We have
perused the recoras of the meeting of the EB hela in May,

1981 proaucea by the respondents and we fina that all the

PR
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persons who came within the zone of promotion were gradea
by the EB ana as a result of this grading, the three
persons junior to the applicant weré founa to be more
suitable for promotion. The applicant nwas passea over
only because of this. Since the aaverse remarks whibh
weont H
were not communicatea in the first instance weas subsequently
confirmea im kh& after considering the representation
of the applicant, the applicant's grading coula not
improve when the review EB was hela in 1982. This being
so, we are satistiea that the considerafion of the
applicant's case by the EB which met on 12.3.,1982 was
properly made. There is no inaication that there was
any lack of good faith, ana we cannot go by mere presump-
tions in this regarc. TheICOnténtion of the applicant that
the aecision of the original EB taken on the basis ot an
uncommunicated CR was invalid and should not ﬁave‘been
acted upon, cannot now be
lgycepted amet because that defect has been curea, the

representatibn against the aaverse remarks having been

considered and rejected and a fresh meeting of the EB

having been held thereafter. We find that the meeting

Rl »~ 198 3
of the EB/recorcea a note that after the rejection of the

applicant for promotion in the review meeting held in 1982,

the applicant haa earnea good reports and had become eligible
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for promotion by 1983, Therefore, we ao nbt agree w
that the promotion of the applicant in 1983 rendered

the decision to pass him over as in May 1981 unjust or
arbitrary. @e have carefully Qone through the decisions
citeda by the éppligant ana we find that they have no
applicétion to the facts_of the present case. We,
therefore, feel that this application deserves to be

dismissed.,

5. In the result, the application is aismissed.
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Parties to bear their own costs.
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