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Shri L.S.Subramanian,

IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
NEW BOMBAY BENCH,NEW BOMBAY.

O.A.No. 279 1986
T.A-No. 198

DATE OF DECISION __ +%:0.1557

Applicant/s.
Shri T.3.Talpede Advocate for the Applicant/s.
Versus
Union of India & Crs, Respondent/s.

CORAM:

The Hon'ble
The Hon'ble

1. Whether Reporters of local newspapers may be allowed %

- ~am f ~ Yy T SR .
Ilember(A L S,.P.lukerjee,

) T
LA Srm a \ Clwmed B B Wy et oy
Member(J), Shri M.B.Mujumdar.

to see the Judgment?

2. To be referred to the Reporter or not ? |y

3. Whether to be ciurculated to all Benches? NV

Advocate for the Respondent(s).
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BEFOAE THE CENTRAL ADMINISTRATIVE TRIDBUNAL o
NEVW BCLBAY BENCH, NEW BG:IBAY, v

Original Application No.279/86,

Shri [i.S.Subramanian,
C/o.lir.T.R.Talpade,
Adveocate for the applicent,
Marottam Niwas, Gr. Floor,
308, Jawajil Dadeaji Ad,

&aﬂa Chowk,

Bombay .400 007. «ss Applicant

O

V/s.
1. Union of India,
> 2. Railway Board

3. General lianager,
Western Railway,

‘ 4, R.FP.Cberoi,

LR ) 5. r.S.Khuntia,
6. Harish Kumar,
7. Abhay kiishra,

(llotice to be served on

Central Government Advocate

at Bombay, Branch Secretariat,

Ministry of Lew, &ayakar Bhawan,

Annexe, Bombay,40L 020). ... Respondents.

Coram: Hon'ble Menber(A), Shri S.P.Mukerjee,
Hon'ble Member (J) Shri ii.B.sujundar,
JUDGUENT ¢ =
{rer S.r.Mukerjee, ilember{A)} Deted: 19.6,1987.

The applicent in this case lir,.ii.S.Subramanian

j > who is a retired Class II, Assistant Accounts Officer
in the office of the Financial Acviser Western Railway
has moved this application under section 19 of the
Acdministrative Tribunals Act praying that the Respondents
1 to 4 e directed to promote him to the Senior scale

‘ of the Indian Railways Accounts Service w,e.,f. lst

! August, 1934 or lst of ilarch, 1935 with all

consequential benefits, He has also challenged

the Constitutionality of the Railway Board's instructzons

dated 19/31,12.1985 and prayed.for its annulment. The

material facts of the case lie within a narrow compass

and be summarised as follows. (In this judgment
‘Class,I' and 'Class,II' wherever mentioned mean Group'A'

and Group 'B').

2. ~The Indian Railway Accounts Service consisted of

Junicr Scale Class.I posts in the scale of B,700-1300

Ef;/ and Senior Scale posts in the pay scale of m.llOO-léOO,‘




“4he senior scale posts are filled up 60j by promotion ﬁ
~ - (GveuphR) -
from the junior scale class.Il Officers who are directly ;

~e ‘

recruited and 40% of the senior scale posts are filled ‘

(GvevbB) :

up by promotion of class.I%thficers in the scale of
o

R5,340-1200, Only those class,Il Officers who have «

completed 3 years of non-fortuitous service in A?

i

N

class.IIﬂi?r promotion to senior scale class.I post.
In rescect of junior scale class.I, direct recruits ;
only those who have completed 5 years of service in the l
junior scale including 2 years of probation are eligible, 3
X ﬂ. »'1his period of 5 years was reduced to 4 years by the
order of 29,12,1978 (Exhibit 'D' to the Petition), are
By a further order of the Railway Board dated 24.4,1981
(Exhibit 'E') the General lianagers were authorised
to promote junior scale Class.I Officers with even less
than 4 years of service but with a minimum of 3 years
M Hudh Coney R
of service.to senior scale posts, butﬁthey were entitled
to their junior scale pay plus a special pay of Is.150/-
instead of the reqular senior scale. It was laid down
in that order that such promotion would be permitted
> only if no suitable and eligible class.II Qfficer was
CExmbi- M)
availakle. By another order dated 19/31.12.1985h§?e
Railway Board instructed that in making the ad hoc
i promotions to the senior scale, junior scale Class.I
" Officers with a minimum of 3 years of service should be
considered for promotion to the senior scale "on
preference to Group 'B' COfficers, even if the Groupy 'B’
Officers have renderred over 3 years of service in
Group 'B'",
coviliminon
B The gw@@X§noe of the petitioner is that
he was the only one candidate promoted to Class.Il grade

on 15.1,1980 out of 150 candidates who appeared in the

- . !
limited departmental examination, This fact wes Vv ¢

"2]
admitted by the Respondents and evident from the

~w
promotion order dt., 15th January, 1930 at(Exhibit 'A'E

7

to the petition)a The petitioner became eligible -
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for promotion to class.l senior scale on 15,1,1983

having completed 3 years of service in class,.II.

His grievance is thet till his retirement on 1.1,1987

he was not considered for promotion toc class.I AvW%f

scale even though his junicr in Class.II grade

Shri Ramamurthy w§? got such promotion on 2,7.1985

in the Railways Electrification Division and a number

of junior class.I Cfficers got promotion to senior

scale one after another between 16.10.1985 ahd:&[dnﬂfqlg‘

petitionefs retirement. Such promotions of large number

of junior scale class.I Officers even though some of

them hagé,not completed 4 years of service was given

as a result of the impucned order of 16/19.12.1985 which

gave unwarranted preference to such Officers,

4, We have heard the arguments of the learned

Counsel for both the parties and gone through the

documents carefully. During the course of the arguments

the learned Counsel for the Respondents accepted the

admission in their counter affidavit that the last

panel of class,Il Officers for promotion to the senior

scale was prepared in September, 1983 which was

exhausted by the promotion of the last Officer in the

panel on 11,10.1984 and that the applicant was the senior

most class,Il Officer outside the panel. During the

course of the arguments the learned Counsel for the

Respondents produced photostat copies of the Confidential
(Wak i WL Pl o) =

Report entries of the applicantﬁ:? say that the applicant

had earned a number of adverse entries, as a result of

which he could not be included in the panel. The

. For Uil Rnpondanls” €M cecicl
learned Counsel however, fairly seﬁsadeiad that the
~

adverse reports had never been communlcatea to the

l..4l
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applicant. We went through the photostat copies of the
C.R. entries for the years ending between 31.3,1981

and 31.3.1986 and found that for the years ending

on 31,.,3.1981, 31.,3.1982 and 31.3,1983 the a,.plicant

has been earning‘outstanding’and(very good’reports,wa
for the years ending on 31.3.1984 onwards his

superior Officers entered adverse reports against him.Jhne
indicated that he was not fit for promotion that *
he wes an average Officerjthat he could not execute

his theoretical knowledge; that # he hasa round

about method of dealing with even elementary issues?;
that his a plication of rules was not at all judicious;
thet he was not time conscious etc. It was also
conceded by the Respondents that between 1983 and 1987

a number of vacancles in the senior scale had occurred
which were filled up entirely by the promotion of

junior scale class.l Officcrs. Theough during the orsl
arguments the learned Counsel for the Respondents
indicated that the applicant was considerec for promoticn
in 19386, but because of the adverse entries he could not
be promoted, the counter affidavit indicated that the

last panel was prepared in 1983. Be that as it may, it

[V, S (%]
was transparently clear that there vacancies e&f class.l
oy Arels posls, e

p%?%, that the applicant was eligible for ad hoc promotio
to th®s post§ but he was not considered for such promotic
or even if considcred was rejected because of the
uncommunicated adverse entries. It has been held

by the Supreme Ccurt in Gurdial Singh Fiji v. State

of Punjab and others 1973(3) S.C.R. 513 and Amar lant

~

Choudhary v. State of Bihar, 1984 (2, S.C.i. 2

)

7 that

A\

unless an adverse report is communicated and representa-
tion, if any, made by the employee is considered, it
.lOD.

-

v 4
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cannot be acted ugon to deny promotion. We feel

that noncommunication of the adverse entries in the
un e viable
instant case where the applicant was in an andredhihivhle

Yo v o-\/ Mo im wan
position of clearing bills of payment and thus save fowed

0

with the professional hazarc of incurring the displeasure
of his superior Executive Officcrs in the censtructilon
- L]

Units of the Railways, ot was not only desirable, but
absolutely necessary to communicate the adverse entries
and enable the a plicant to reprssent against those
entries, Since this was not done, we feel that the
case of the applicant for promotion has gone not only

b seflevid grovemnly
by default, butkthrough malice in law,

QL,.
The Respondents have ccnceded thet there

Ul

ware vacancies in the senior scele between 1983 and 1237,
but 211 these vacancies had been filled up by promotion

of junior scale class I Ufficers, fhis was done in
pursuance of the impugned insfructions of the Railway
Board dt. 19/31.12.1985 in accordance with which

a blanket preference to ad hoc class.I junior scale

1

Cfficers,even though they had not completed 4 years

of service has to be given> €ven though there are
elicible class, Il Cfficers like the applicant who have

comoleted 3 years of service, We fecel that

blanket preference to class.Il junior scale Cfficers
ey v Un

who are not even eligible for getting reguler senior
AN
ts Uht Txcdawnion &
scale, mRowprelorepce ke those class.Il Cfficers who
S 135

are qualified for regular promotion having comizleted

3 ycars of service in class.Il scale)is not only

discriminatory, but violative of Articles 14 and 16
of the Constitution of India. Cur reasons are as
follows:

a) The then pay scale of the junior scale class.I '
fhod vy Ll
post was Bs,700-1300, whereas the pay scale of group 'B!

v LS

post is P3,340~1200 which is higher than the class. I

=

or scale, There is no reason tc denigrate Group

-~

jun

/
o 3 = e il e i ——— e RO - Wer e e g -i/
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Officers for ad hoc promotion.

% % b) Before 29,12,1¢78 the minimum qualifying
service in the junior scale for promotion to seniocr
scale was 5 years including 2 years of probation,

n

o
[

As against this the minimum qualifying service

class.II has been 3 vcars. Thus till 29,12.1978

A

the qualifying scrvice both in the juniocr scale and

the class.II scale was 3 years excluding probation.

Cn 29,12.1973 the working experience in the juniof scale
was reduced to 2 years instead of 3 yesrs and the

o I total qualifying service for promotion including 2
3 U
vears of probation was fixed at 4 years. Byﬁorder
w

of 24,3,1981 (Exhibit "Z') the qualifying service
(¥xdmding pvobeinon)
of 2 years in the junior scale was reduced further to
“R- on
one year (total service including probaticn ef 2 years) .
6
g However, in that order it was made clear that

N g T s

promoticn of junior scale officers with more than 3

Fokal
years of service in the junior scale would be
e

permissible only when no suitable eligible class,il

Officer was available. In the instructions of the

K
i

> Railway Board datec 18,3,1981 (Exhibit 'G') it was made
clear that there should be no delay in drawing the
"
.
panels of group 'B' Cfficers for ad hoc prometion

to the senior scale and the panel should be published.

In a much earlier circular of 17.9.1961 (Exhibit 'F')

.
!

it was clarified by the Railway Board that it is not

necessary to revert a class,Il Officer who had been

promoted to hold senior scale post after completing
& % years of service in cless.II, in order to accommodate
junior scale cless.,Il officer, as soon as he completes

4 years of servige and that such a class.I junior

* N '.07.




scale officer will have to wait till another vacancy

in the senior scale arises. The underlying principle

through_out has been that junior scale class.l officers

énd class.II officers after they become eligible for

promotion to senior scale on completion of the prescribed

length of qualifying service in their respective grades

should be treated at par . This conbept seems to have
wpugmad ~ q i9y,.02, m;(em)

been given a go bye throuch the ﬁe%igying instructionsh ‘@

in para 3.1 thﬁf@oflﬁhdch nmadn on fotionh )

£ 6
. "After a careful consideration, taking into account
*!(f{ the fact that a Group 'B' Officer posted to work

in Senior Scale on ad hoc basis has not yet been
appointed to Group 'A' service, the Board have
decided as follows:

i) Vacancies arising in Senior Scale should be filled
with Group 'A'/Junior Scale Officers who are
eligible for appoint-ent to Sr. Scale;
ii)'If eligible Group 'A'/Junior Scale Officers

are not available but Junior Scale Officers

with a minimum of three years of service in

Junior Scale who have completed the probation
successfully are available, they should be
considered for looking after duties in Senior

Scale on payment of a special pay of B.l50/- p.m.

in addition to pay in Junior Scale, subject to

the condition that pay plus, speciai pay does

not exceed the pay admissible on regular promotion
to Senior Scale on completion of the years of servi-
ce prescribed in Jr. Scale. This consideration
will be on preference to Group 'B' Officers, even if
the Group 'B' Officers have rendered over three
years of service in Group 'B';

iii) Failing (i) and (ii) above, Group 'B' Officers
who have rendered not less than three years of
service in Group 'B' and have been adjudged suitable
by a Committee of HODs for appointment against
Senior Scale vacancies should be considered for

) ad hoc appointment.
<§LA iv) While ordering reversion, the inverse order
of the priority indicated above should be followed?’

00.8. Po——
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6. We have serious reservations about the justificatior
and legal validity of the aforesaid provisions. Considering
that 6055 of the senior scale posts has to be filled by
junior scale class,I Officers and 407 by the Class.II
Officers, it is a revolting to the judicious mind that
there should be 100% reservation for junior scale class.I
Cfficers for filling up senior scale posts on an ad hoc
basis and that too when no junior scale officers even with
two years working experience (plus 2 years of probation)

is available but group 'B' Cfficers with 3 years working
experience are still waiting to be promoted. To add

insult to injury the instructions ordains that for

of
reversions/a class.II Officer with more than 3 years working

ex.erience should be reverted first while junior scale
class.I Oificers with only one years' of working experience
( and not entitled to regular senior scale pay) should be
retained. Since both these categories of Cfficers are
eligible for regular promotion to the senior scale in the
ratio of 60:40, law and equity demand that the differentia
recognised for regular promotion should be maintained as
far as possible for making ad hoc .romotions also and any
prohibitory and mandatory instructions depriving class,II
eligible Officers from being considered for promotion in
case class.I junior scale officers who are not quelified
to dreaw regular senior scale are available, would be
unconstituticnal and illegal because of the element of
hostile discrimination against the class.Il officers.
Accordingly, we have no hesitation in striking down the
Railway Board's impugned letter No.E(GF)385/1/48 dated
19/31-12~1985 as void.
7. In the facts and circumstances discussed above,
we allow the agplicetion with the following directions.

a) All adverse reports given to the applicani

/the between/years 1933-84 till his
00090 (\ ’

date of retirement should be
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communicated to him by Respondents Ncs.l,2 and
3 within a period of one month from the date of
communication of this judgment and the
representations of the applicant received withir
a month of such communication should be dispo=-
sed of not‘gelow the level of the General
banager w1th1n a period of one month from

the receipt of the representation and the

communicated adverse remarks expunq?ed,“’

2 modified er maintained v sseoxdemcaniih-—the
a . R— R
EfkNny9Lgnrcmpd*mrﬂﬁﬁﬂ%ﬂﬂ&qb&tsen~R__
b) The aforesaid impugned instructions of the
a.(j. Railway Board dated 19/31/12/1985 is set

aside with the directions that for ad hoc
promotions to the senior scale posts the
eligible junior scale class.l Officers and
class.II Officers should be considered by
allocating vacancies as far as possible in the
ratio of 60% and 40%, that is every 4th and

5th vacancy should go to the eligible

class,II Officers, even for ad hoc appointments.

c) The meeting of the selection committee which
had met last in September, 1983 should be
convened notionally in the years 1984, 1985
and 1686 to fill up 40% of ad hoc vacancies
12 in the senior scale through the promotion of
eligible class,II officers and the case of
the applicant should be considerec by that
committee for each of the years in accordence
with the Department of Personnel and Admini-
strative Reforms O.M. No0,22011/3/76=Estt-D
“ of Z4th December, 1980 read with the O.M. of
even number dt. 20,5, 1981 ., The selection
committee should meet immediately after
final decisions on the adverse remarks have
been taken and those remarks expuncgi§,
modified or maintained as the case may be.
The selection committee should not have any
membsr who had been associated in the

. - orceefolimg
recording, reviewing or auh«h?%ang-the adverse
3 '
remarks.
’—\i \ - 3
\m/f d) If the applicant is selected for ad hoc

promotion by the selection committee for any

of- the years mentioned above, he should be ~
’ 7 im
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given notional promotion to the senior

scale w.e.f. the date of occurrence of the
vacancy with all consequential benefits of
revised pay, arrears and revised pension and
other retirement benefits. ‘

e) Action on the above lines should be completed
within 6 months of the communication of this
order. There will be no order as to costs.

(S .PTMUKERJEE)
MEMBER (A)

AN &

~MUJUMDAR)
MEMBER(J) . .
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