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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL
NEW BOMBAY BENCH, NEW BOMBAY

Transferred Application No. 506/86 T

1. The National Railway Mazdoor Union
(Electrical Locomotive Workshop Branch)
Bhusaval '

2. Mr, Kamalsingh Durgasingh Thakur
Bhusaval

3, Mr, M, Duijendranath Mukherjee
Bhusaval

V/s.

1, Central Railuay

through Mr. V.C.Narsingham
Chief Electrical Engineer
V.T. Bombay,

2., Railway Board
through the Secretary,
Ministry of Railuays
Rail Bhavan
New Delhi 1

Coram: Hon'ble Member(A

} J G Rajadhyaksha
Hon'ble Member(3) M

Mujumdar

w o

Appearance:

- Dr, R.S. Kulkarni

Advocate
for the Applicants

Mre CoJ. Shah
and
Mr., V.G, Rege

Counsels for the
Respondents.

| NI
JUDGMENT Dated: !/

(PER: J.G. Rajadhyaksha, Member (A) } '

Shri K.D. Thakur, applicant No, 2 above named filed

~in the High Court of Judicature at Bombay, on behalf of the

applicants, Writ Petition ﬁo; 1829/85 on the 26th April,
1985, That Writ Petition has been transferred to this
Tribunal‘by operation of section 29 of the Administrative
Tribunals Act, 1985, and is numgered as Transferred Appli=-
cation No, 506/1986,

24 The original Writ Petition challenges a notice dated

13.4.1985 issued by the Respondents to the effect that the

o



by

N e

T

D -

working héurs éffective from 15.4.1985 will be as follous:
i) First General Shift 0730 to 1130 hours and
1220 to 1620 hours (Lunch 1130 to 1220 hours),
ii) Second General Shift 1625 to 2025 hours and
2055 to 0055 hours (recess 2025 to 2055 hours).
All the staff were adgised to take note of the change viz.,
the ;evised timings of the Electric Locomotive UOrkshop at
Bhusaval,
3. The prayers in the Urit Petition.uere :
a) to set aside %k and guash the impugned order/notice’
dated 13,4.1985;
b) stay the effect and operation of the impugned
notice/order pending final hearing and disposal
of the petition; ‘ |
¢) grant ad-interim ex=parte relief in terms of
clauses (a) and (b) hereinabove, and |
d) grant any other order for such further relief
as may be found necessaryg

e) award costs,

The orders of the Higﬁ Court given on 29.4.85 uere those of

grant of interim relief as prayed for, with liberty to the

respondents to move to vacate the interim relief after

‘48 hours of notice,

4, Cn 15.7.1985 interim relief/stay was continamed
Furthér by the High Court, The Railway Bpard Qas then to
be‘joined as a party, The matter was adjourned to two ueeks.
Further, oh 25,9,1985 the orders of the High Court were
"now returnable on 2.12.1985", Thereafter, again on
25.9.1985 the orders said =
"heard counsel for the parties on interim relief.
The undertaking filed by the petitioners' counsel
taken on record and accepted. In view of the

undertaking interim relief in terms of prayer (b)
continued till disposal of the petition',
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5. - Thereafter on 22,12.86, the orders of the High

Court read =
| "transferred to the Administrative Tribunal,
Interim relief order to remain effective for
a period of eight ueeks from to-day".
Thereafter, the matter was transferred to this Tribunal
and uas actually received and registered on 29.11.86, The
Respondehts filed a caviat on 25 November’1986 to forestall
any further extension of the eight weeks interim relief
orders given by the High Court on 22.12.1986 i;e., cn the
eve of transfer of the Writ Petition to the Tribunal,
The matter uas, there?ore, képt for hearing on 11.12.1986,.

On 11.12,1986 2 representative oé Dr. Kulkarni, the learned

advocate for the applicants, reqguested for an adjouBnment. :
;

The matter was adjourned to 17.12,1986 for hearing the ques- F
tion of granting further extension beyond 17.12.1986 of the !
interim relief granted by the High Court, 0On 17.12,1986
Dr. Kulkarni, the learned adgocate, for the applicants
and Mr,'V.G. Rege, the learned counsel for the respongdents,
were both heard, The Tribunal held that there was no case
fior not continuing the interim relief simply because the
matter is transferred to this Tribunal, The Tribgnal
directed that if the applicants furnished a fresh undertaking
similar to the one that was given in the High Court, the
interim relief orders passed by the High Court would conti-
nue. The applicants represented by Mr. M.D. Mukherjee, Secre-,
tary, National Railuway Mazdoor Uniocn, Electiic Locomotive
Branch, Bhusaval, furnished an undertaking similar to the
onevgiven in the High Court and reading =
"In the event the petitdoner not succeeding inAthe
petition, the petitioner undeértakes to refund the
difference in the amounts of wages in respect of the
74 hours and 8 hours from 15.4.,1985 within the time
limit stipulated by this Honourasble Court in its final

judgment and subject to any other directions given by
this Honourable Court".
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6o The hearing of the application actually started on .
25.,2.1987 when Dr. Kulkarni proposed to file an additional
affidavit on 3.3.1987 and Mr. Bhah and Mr. V.G. Rege said

that they would file rejoinders on 6.3.87. ﬁhe matter wuas

kept for 9.3.87. Becaétse of the inability of Dr.Kulkarni

to attend, the regular hearing of the matter began on

17.3.87 and it was concluded on 9.4.1987,.

7. In this background, we may nouw discuss the
Transferred Application (the original Yrit Petition). The
applicant No, 1 is a Corporate Body being the Registered
S o Trade Union representing the workmen of the Electdic Loco-
\%” " motive WYorkshop at Bhusaval, numbering about 1200, Applicant .
nos. 2 and 3 are empleoyees of the séid Workshop. The
Workshop commenced functioning in July, 1974 and the appli-
cation says that since its inception the working hours of
one shift in one day have been 7-% hours uith additional
o half an hour recess for lunchy that including lunch recess,
the working hoﬁrs per‘day were eight hours, with only 7%
hours of effective working. The other workshops viz., one
) at Lilooah in Howra District, West Bengal and the Bhusaval
?; Workshop both had a 45 hour week, On 10,5.1984 IGSpoﬁdénts
put up a notice about the change of working hours, The notice
3 | is annexed as Exhibit ‘A' of the compilation. The change
was alleged to have been opposed by the petitioners. There
was correspondence at local level and the respondents were
informed by the applicants that the change in the working
hours was illegal and it was being introduced unilaterally,
The representation is at Exhibit 'B' of the compilation,
On 8.4.,85, respondents postponed the effect of the notice

to 15:4.85. This notice is at Exhibit 'C', At Exhibit 'D?
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is a letter from the respondents stating that the Works
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Manager was not competent to hold any discussions on an
issue which has been settled af Headquarters level. At
exhibhit 'E' is the nbtice described as the final notice
dated 13.4,1985 effecting change in the working hours from
15.4.1985, TYhe applicants alleged that the proposed changes
in the working hours were contrary to the Factories Act
which was applicable to the Workshop as it was registered
as a Factbry under the Factories Act, 1948, They further
maintained that the 'day' in terms of the Factories Act
being 24 hours duration from 12 mid-night to 12 mid-night,
the day's uofking hours cannot cross over these 24 hours
ending at mignight, Further, the grievance was thatkr
before introducing this change, notice of change under
séction 9A of the Industrial Disputes Act, 1947 wuwas gx

not given by the respondents, ihirdly, the applicants
stated that théir present pay structure was based on the
present 7% hours working day, and that the unilateral
increase of half an hour without any consideration anif;r
compensation would also be illegal, Thus, for reasons of
contravention of the Factofies Act 1948, as well as contra-
vention of the Industrial Disputes Act 1947, and contraven-
tion of the contract of employment, the said change of work=
ing hours was stated to be illegal and void, not binding on
the petitionere and the employees of the respondents in
Bhusaval Workshop. There is a further allegaticn that the

Factory Inspecter had objected to the changes by the letter

dated 10.4.1985 (Exhibit 'F' of the compilation),.

8. Thus the respondents rushing through the implementa-
tion of the change was unilateral and, therefore, illegal.
It vas this that had led the applicants to file the Urit
Petition in the High Court of Judicature at Bombay with the

prayers that the said order be quashed as being illegal apd
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and that pending final disposal of the application (Petition)
the operation of the impugned order at Exhibit 'E' be stayed.
As we have said earlier, the High Court was pleased to grant

interim relief which continues even to-day.

9. | The Chief Electrical Engineer in the Central Railway
Administration, Mr, Narsingham, has submitted his written
reply on 10.6,1985, There was an aFfidavit in rejoinder filed
by applicant no. 2 on Zéﬂjune, 1985, There was a sur-
rejoinder filed by the said fr. Narsingham on 8th July 1985,
Further, since the Railuay Boare was a party, one fr. T.N. ¥
Vijh, Joint Director in the Ministry of Railuways (Railuay
Board) submltted an affidavit in reply on the ath September
1985, Mr. M.D. Mukherjee applicant no,3 submitted a re301nder‘
thereto on 23rd September, 1985. Further, there is RR on |
record an affidavit of one Mr. V.K. Fondekar, Chief Electri-
cal Engineer at that time, dated 29th November, 1985,

affirmed at Bhusaval, There is a rejoinder dated the

4th December, 1985, One Mr, Amit Chand Gora Baral has

also filed the additional affidavit, which haslbeen mentioned

earlier, on 3rd March, 1987 enclosing certain documents

thereuith,.

10, A11 this materidl is on record and it is being
mentioned only so that the course that the dispute has taken
should become cléarer.

1. Strictly speaking, the main point is whether the
notice dated 13.4.1985, Exhibit '‘E', in the compilation
constitutes "a change in the conditions of service" as
alleged% by the applicants and whether section 9A of the
Industrial Disputes Act is attracted in this case, requir-
ing us to decidd whether there is a change in the ‘condi-

tions of service' and whether there has been a failure 75e)

-
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to comply with provisions of section 9A of the Industrial

Disputes Act,

12, We have heard DOr. R.S. Kulkarni, the Learned Advocate,
for the applicants at length. UWe have also heard Mr. €.3J.
Shah and Mr. V.G. Rege, the Léarned Cobinsels for the Respon-

dentse.

13, Dr. Kulkarni opened his arguments by stating that the
applicant no, 1 was recognised Union of Railway Employees at
Bhusaval, There uére about 13,000 employeeé in Bhusavalj

1200 of them being in the Electric Locomotive Workshop énd
the others being in the Steam Locomotive Workshop (6000);
Diesel Locoshed (1200) and the Carriage and Wagon Shed(4000).
The_dispute is about change in uogking hours of the second
general shift in the Electric Locomotive Uorkshop., There are
two general shifts. The change has been so effected as to
increase the working hours of the second general shift from
7% hours to B hours. Dr. Kulkarni adds that ever since tth'“”J
workshop started functioning in 3uly,1974 the timings have
been (i) first general shift 0800 to 1200 hours; lunch recess

1200 to 1300 hours, and 1300 to 1700 hours i.e,, a day of

- eight hours excluding one hour of lunch recess, (ii) The

second general shift is stated toc be operating from 1600
to 2000 hours; 2030 to 2400 hours with a recess between 2000
to 2030 hours i.e., it is a 74 hour working day which may be

said to be 8 hours including the recess.

14, Dr, Kulkarni stated that there is also a third

shift from 0000 hours to 0400 hours and 0430 to 0800 hours
with a recess between 0400 to 0430 hours., Mr. Rege intervenes
to say that there is no third shift operating in this Worke
shap. |

iS. It is Dr. Kulkarni's contention that all the other

workshops and worksheds mettioned earlier have the same working
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hours in three shifté. Turning to Exhibit 'A* Dr.Kulkarni

said that this was a notice dated 10.5.,1984 (écﬁ;ally it
could be a notice dated 16,3,1985) being only a proposals

He adds that any change to be effected in the working hours
can be so inﬁréduced only with the prior permission of the
Factofy Inspector and after a notice is given under

Section 9A of the Industrial Disputes Act. He pointed

out that the Factory Inspector had cbjected to any changes

by his letter dated 10.4.1985. He.had fixed discuséions on
19.4,.85 but somehow or the other the Factory inspector
endorsed his "No Objection® on 2 letter dated 15.5,1985

of thé local management when the Railways decided ﬁo intoo-
duce the changed working hours, Dr. Kulkarni avers that the
discussions didvnot:take place betueen the management and

the workers, and the Factory Inspector., After the Urit
Petition was filed, the respondents approached the Factory
Inspector and he endorsed his "No Objection® on 15.,5.1985,

In that letter, the Works Manager claimed that full security
arrangements had been made and the relief had been provided
for workers uho might be detained beyond mid-night, The |
applicants allege that not only has there been an illegal
introduction of half an hour of increase in the working
hours, but the respondents have not made any arrangements whats
soever even after their letter dated 15,5.1985, Dr.Kulkarni
adas that the Factory Inspector did not have any meeting with
the workers and theréfore, principles of natural justice

had been violated. The "No Objection" granted by the Factory
Inspector had not been communicated to the applicants at ally~-
though it was obtained during the stay granted by the High

Court,

164 Dr. Kulkarni formulated the points on which he would

develop his case mentioning that (1) Firstly, the impugned
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change was illegal not being preceded by a notice of change
according to Section 9A of the Industrial Disputes Act and
also being in contravention of provisions of Section 52 of

the Factories Act; (2) The Second point he makes is that the
change affects the labour and, thérefcre, cannot be introduced
unilaterally, (3) The Third point he advances is that there

3 Vi
is no quid pro quo i.e., any additional cogpensation for the

additional hours of work that had been introduced, (4) Fourthly
' t

be states that thefe is a violation of the contractual obliga=
tion betueen the management and the workers in this matter.
It is Dr, Kulkarni's contention that Section 98 of the
Industrial Disputes Act makes a reference to Schedule-II
thereto and item No, 4 therein reads as "hours of work and
rest intervals", He then proceeds to discuss section 9B

of the Industrial Disputes Act and says that hobody esver
claimed exemption though the Railyay Board had advised the
Management to'claim exemption, if at all it was required,

In these circumstances, it was not open to the Administration
at the local level to change the hours of work and thus

change the conditions of service,

17. It is Dr. Kulkarni's contention further that

though admittedly the workers stand covered by the Indian
Railuay Establishment Manual, this Manual does'not speak

of change in working hours and, therefore, in the absence

of any rules authorisiné the Railuays to effect such changes,
any action taken by them to change the uorfing hours would
Fall within the mischief of section 9 and 9A of the Industrial
Disputes Act, It is Mr, Rege's reply at this stage that

the provisngo section QAﬁgknmkes the situation clear, Since’
admittedly, the workers are covered by the Indian Railuay
Establishment Manual neifher are rules required to be madev

under Articler 309 of the Constitution for prescribihg the
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uorkiﬁg hours, norT cogld the question of management seeking
exemption.arise in this particular case.
18.  Dr. Kulkarni very strongly contends that failure to
give a notice amounts to introducing a "ehange in the con-
dition éF service" without following the provision of Sec-
tion 9A of the Industrial Disputes Act as also Section 52 of
”$' ' the Factories Act. Section %ﬁ%%iof the Industrial Disputes
‘Aot and Section 25T thereof referred to by Dr. Kulkarni may

be reproduced here with. advantage 3

Section 9-A

oL . Notice of Change: No employer, who pIoposes to

- offoct any change in the conditions of service

§ applicable to any workman in respect of any matter
specified in the Fourth Schedule, shall effect

[}
such change,

a) without giving to the workmen likely to
be affected by such change a notice in the
prescribed manner of the nature of the
change proposed to be effectedjor '

b) within twenty one days of giving such notice.

3. Provided that no notice shall be reguired for effect=-
ing any such change = 5

a) uhere the change is effected in pursuance of
any settlement, auard or decision of the
Appellate Tribunal constituted under the
Industrial Disputes (Appellate Tribunal)

Act 1950; or

<y . b) uhere the workmen likely to be affected

by the change are persons to whom the Fundament
tal and Supplementary Rules, Civil Services
(Classification, Control and Appeal) Rules,

3 Civil Services ZTemporary Service) (Classi-

—e fication Control and Appeal) Rules or the
Indian Railway Establishment Code or any

other rules or requlations that may be noti-
fied in this behalf by the appropriate Goyernm
ment in the Official Gazette apply.

Secticn 25 T

Prohibition of unfair labour practice ¢

No employer or workman OT 2 frede union, whether
registered under the Trade Unions Act, 1926 (16

of 1926) or not, shall commit any unfair labour

practice.

19. It is Dr. Kulkarni's argument that Sectién 25 T
defines what is an'unfair labour practice." Schedule4V

to the Act also gives details regarding unfair labouﬁ
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practices under Section 25T and in this particular case since
the Railuways have refused to bargain collectively they had
follouwed an unfair labour practice attracting criminal action

under section 25U of the Industrial Disputes Act.

20. From the Factories Act'1948 we reproduce Clauses 'g!

and 'f' of Section 2 thereof, for definition of the yords 'day'
and ‘'yeek', UWe also reproduce Section 51 prescribing

'ueekly hours'; Section 57 and 58 about 'night shift!' and

‘prohibition of overlapping shifts', These are reproduced

as in his contentions DOr. Kulkarni has referred to them.

S«2{e) "day" means a period of tuenty-four hours
beginning at mid-night.

S.2{f) "yeek" means a periocd of seven days beginn-
ing at midnight on Saturday night or such
other night as may be approved in writing
for a particular area by the Chief Inspector
of Factories;

S.51Weekly Hours - No adult worker shall be required
or allowed to work in a factory for more than
forty=-eight hours in any week,

$.52 "Weekly holidays™ = (1) No adult worker shall He
required br allowed to work in a factory on the
first day of the week (hereinafter referred to
as the said day), unless =

a) he has or will have a holiday for a whole
day on one of the three days immediately
before or after the ¢ said day, and :

b) the manager of the factory has, before the
said day or the substituted day under Cl{a)
whichever is earlier, -

i) delivered a notice at the office of the
Inspector of his intention to reguire the
worker on the said day and of the day
vhich is to be substituted, and

.1i) display a notice to that effect in the
factory:

Provided that no substitution shall be made which will
result in any worker working for more than ten days
consecutively vithout a holiday for a whole day,

(2) Notices g§iven under sub-section (1) may be
cancelled by a notice delivered at the office of the
Inspector and a notice displayed in the factory not
later than the day before the said day or the holiday
to be cancelled, whichever is earlier.
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5,52(3)Where, in accordance with the provisions of
sub»section(1), any worker works on the said day and has
had a holiday on one of the three days immediately
before it, that said day shall, for the purpose of
calculating his weekly hours of work, be included

in the preceding ueek,

§,57 "Night Shift - Where a worker in a factory works
on a shift which extends beyond midnight - :

a) for the purposes of Secs.52 & 53, a holiday
for a whole day shall mean in his case a
period of tuwenty-=four censecutive hours
beginning when his shift ends;

b) the following day for him shall be deemed
to be the period of tuenty-four hours beginning
when such shift ends, and the hours he has

worked after midnight shall be counted in the
previous day.

5.58 "Prohibition of overlapping shifts' - (1) Work
shall not be carried on in any factory by means
of a system of shifts so arranged that more than
one relay of workers is engaged in work of the
same kind at the same time,

*/7(2) The Statewe Government or subject to the control
of the State Government, the Chief Inspector, may,
by written order and for the reasons specified
therein, exempt on such conditions as may be
deemed expediant, any factory or class or descrip-
tion of factories or any department or section
of a factory or any category or description of
workers therein from the provisions of sub~sec-
tion (1)

* Subs. by Act 25 of 1954, Sec.12.

21. At this stage the Tribunal requested'Dr. Kulkarni

in the course of his contentions to enlighten it about (&) the
working hours that were / have been Folioued in the other
vorkshops and other sheds in Bhusaval or elsewhere and
specially clarify the hourslfolloued in other industrial
establishments of the Railuay; (b) whether the pay scales
are uniform all over for an eight hour shift or there is any
distinction in that respect and (c) whether thers can be
negotiations at the Headquarters level and uhether.those
would be binding on both the local management of the Rail-
gays and the Branch of the National Railuyay Mazdoor Union

at Bhusaval'?

R2x
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22,  Mr. Rege pleads that the Railyay Board's affidavit
gives a clear ;ndication‘abouﬁ the working hours being
followed in other workshops all over the country. He further
clarifies. that there is a'systém of rotation and, therefore,
each worker who uworks at present by rotation in the first

and second shifté works for eight hours in the first shift

and 74 hours in the second shift, uhenever he is called

upon to work in such shifts. Dr. Kulkarni Further arques

that each worker has to put in a totél 15 hours and 30
minutes of work in rotation. The respondents are nouw seek-
ing to make it 16 hours, The respondents are not agreeable

to any additional payment. 48 hours is the maximum work

that can be put in by a worker in a week; and it cannot be
exceeded uithoﬁt giving any Over Time Allowance, There is no
justificaticn to deny the Cver Tipe Allouance; because the
hours were less than 48 and after change they would only reach
the maximum of 48 hours, He cites certain Supreme Court cases
in support of his arguments that there man be no additional

s}

work taken from the workers without giving them over time

_aliowance. Dr, Kulkarni further adds that the present shift

ends at 0055 hours, that is 55 minutes after mid-night and
this is most inconvenient and_disadvantageoUS because uworkers
would have no regular trains availabkk to take them home after
this hour. Mr. Rege clarifies £ at this stage that the manage-
ment would be willing tﬁ fix working hours in such a way

that they would conclude at 2400 hours every day,

23;. As for the point of colleétive bargaining raised by
Dr. Kulkarni, Mr. Rege explained that there were diécussions
at the Headquarters as well as the local level at Bhusaval.
Dr, Kulkarni adds that the workers would have been willing
to go before the Industrial Tribunal but, unfortumately,

this avenue is not open to them unless the Government agrees

.
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24y to conciliation and, therefore, the workers were forced

to file a Writ Petition in the High Court,

24,  1In reply to the guestion about audit objection regard-

ing less hours of work, that the Tribunal put, Mr. Rege pointed

out that the audit had observed that by allouing workers to

work for half an hour less every'day in the second shift the
j* Railways were incurring a loss of Rs. 60,000 per annum and,

‘morecver, the local officers who gave this concession uwere

not at all competent to extend it, He adds that this was not

4%&1,collective bargaining that these hours, lesser than 8 hours,

L
. 85 . in the second shift wvere allowed, but they had been introduced
=g,

$

by some one who was not authorised to do so, and totally

against the Railuay Establishment Code.

25, -~ Dr, Kulkarni adds that such an arbitrary change
cannot be sustained. In his arguments Dr, Kulkarni states
that it is very clear from the minutes of the meeting held
IS at local level on 12.3.1984, that there was no formal agree-
ment reached and, if at all, there uas some understanding
which was now being acted ubon. He adds that the Nagtional
| Railuway Maédoor Union had never agreed to the changes,
“{mgl but had on the contrary suggested that the second shift
may start at 2200 howr s and end at 0600 hours in the morn-
N ing., 2% |
26, Further, referring to the affidavit filed by the
respondents and exhibit 3 attached theréto Dr. Kulkarni
A+ said that though admittedly there is a very small number of
workers in the second or round the clock shifts in the other
workshops or sheds, the working hours do not indicate the
half hour recess that is unavoidable., There must be a recess
of half an hour and in that case the actual uorking_in that
"shed could not be more than 7% hours. He further argues that

half an hour less work does not necessarily mean that there
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is lesser production. There is, therefore, no National

loss at all, especially when offices work a 36 hours uweek

.and the factories have to work betuween anything from 45

hours to 48 hours, Dr. Kulkarni argues that the 45 hour wesk
in the workshop in which the applicants are working is not
really the mistake of the administration, but it is in keep-

ing with working .hours elsewhere in Railway workshops in the

country, He then says that the alternatives before the

Tribunal which he can press are {(a) either the application

may be allowed, or (b) if the Tribunal is not convinced, it

may be rejected, (c) the third alternative ofg course would
i

be to give directions regarding observance of proper hours

of work and payment.,

27 lDr; Kulkarni pointed out that there were some proposals
for €ixing working hburs in 1976, but they uere not implemented.
The Headquarters introduced revised timings. It is significant
that during the pendency of the UWrit Petition and behind the
back of the Union the local managemént got the Factory Inspe-~
ctor to endorse "No Objection® to the proposed working hours,
As for the number of workers, Dr. Kulkarni said that there uere
about 1100 workers in this workshop, 950 of whombqu in the

day shift, and the remaining 150 or so in the second general
shift,

28. It is Dr. Kulkarni's contention that if for any set
reason the Railuay Board kept, in a particular workshop, the
hours of uwork at less than 45 hours in the week or for any
special reason they allowed a change even after the year 1949
(i.e., after the introduction of the Faétories Act)7though'

it might be a change of only five minutes per day concession
given to the Integrated Coach Factory at Perambur, this only

goes to show that there need be no rigidity and it is open for
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Railuays to accommodaﬁe the workers at Bhusaval within the

74 hours vork in the second shift,

29, Dr. Kulkarni further argues that even if a notice under
Section 9A is given, a unilateral decision would be illegal
and that not negotiating with the recognised Union is an
unfair Labout Practice. Dr. Kulkarni then refers to the
Fourth Pay Commission Report, paragraphs 26,3 and 26.13 on
pages 261 onuwards to make his point that even the Fourth

Pay Commission agreed that there could mgk be no standardiza-
tion of working hours as such, Then he refers to page 194

and 195 of the same report about other categoriss of staff
and workshops.

30. Dr. Kulkarni also refers to the report of the

National Labour Commission, popularly knouwn as the Gajendraé&dk&
gadkar Commission, in which there is a suggestion that the
normal working hours should be less than 48 per uesk in three
shifts, Inﬁernational Labour Organization also recommendgﬁ//
even a 40 hour ueek subject to economic development and
proddction-levels of a.particdlar country, Dr, Kulkarni
proceeds to cite cases in support of his contentions that

the Bombay High Court, of uhich this Tribunal is a coordinate
Bench, had given e.g.,.the decision in Transport and Dock
Workers case as well as decisions in the case of the Food
Corporation of India, which all go to suggest that the

courts are reluctant to let administration take the protec=-
tion of proviso (b) to section QALQﬁ};‘He strongly urges that

a notice is essential, }snnéﬂéiof Lay as commented upon by
Maxwell on 'Interpretation of Statutes' are that the scope

of the proviso-is tsmaller! than the main provision and it

has to be read with the totality of the Act, when construing

a provisad., He further argues that reasonable interpretation
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cannot mean nullification of the main provisions, Lastly,
he argues that canons of Natural Justice will have to be
applied even if thers is no rule, since there was no hear-
ing given to the uﬁrkers before introducing the change.
The action taken by the Railuay was bad in lau and bad in
equity. Further, he also adds that thé hours of work

A as introduced would enecroach upon the private and personal //
1ife of an employee by detaining him beyond mid-night and ;/

/"-
when he does not have enough facilities to get home or restﬁw»

/
I

in the factory premises, He =rgums urges that the labour

shduld not be treated as 'bonded labour' and without provid-

JEL;, ing a‘quid prOo quo'w there should be no change. The very
) fact that the respondents offersd some concession goeé to
show that there are no convenient trains for these labourers
to get back home.
31 it is not necessary to discuss all authorities cited
IS by ér. Kulkarni. Some of them are briefly mentioned here-
below:

371.1 Dr. Kulkarni referred to A.I.R. 1960, S.C. 873, in
the case of M/s., North Brook Jute Co, Ltd., the head note
— says that conditions of service are changed when change is
| actually effected and not when notice of change under
Section 9A is given. This is with special reference to
operation of Section 33 &33=-A of. the Industrial Disputes
Act. The suggestion if that, even if Section 9A is not
X applicable,consultation uit% the werkers is essential,
according to Dr. Kulkarni.
31,2 Then Dr. Kulkarni cites A.I.R. 1969, S.C. 306,
Referring to the question of overtime payment DOr. Kulkarni
suggests thét if the hours of work are fixed at the maximum,

then any extra work would invite payment of overtime uages;
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But even if the total of hours of work being 39 they are
increased so as not tb exceed 48 hours it would amouht to
increasing hours of work, alteriny conditions of service

and necessitating payment of overtime!

31,3 In AIR 1979 SC 621, the famous case of M.P. Sugar

Mills V.‘State of Uttar Pradesh, on the question of Promissory
Estoppel, Dr. Kulkarni says that it is laid doun that the
person affected must act upon it adversely to his oun interest
on a promise given by another party, Promise would be binding
on the party making it and that %k he would not be entitled

to go back upon it, if it would be Xmmuz inequitable tb.allou

him to do so,

31.4 Then in AIR 1964 SC 179, Devadasan V, Union of India

Dr, Kudkarni emphasises that the important part of this judg=-

ment is that the proviso oh an exception cannot be so intrepretéd

as to nullify or to destroy the main provision.

31,5 Citing AIR 1968, Mysore 49, Dr, Kulkarni pksaded in

order to convince us that our order in this application which

was originally uwrit petition would be equivalent to an order

of the High Court quashing an award of a Tribunal and substi-
cites this case.

tuting it by settlement arrived at by parties as prayed Foré.

What emerges from er order can be construed as an award is

what ﬁr. Kulkarni emphasises.

31.6 Referring to AIR 1982, ‘SC(L&S) 124, Dr. Kulkarni

urges that what has been laid doyn is that any interpretation

of statutes particularly Llabour Laus uhere a word or a provision

is capable of more than one possible interpretation ﬁﬁgﬁg; which

favours the workman must be preferred.

31.7 At this stage Mr. Shah, however, pointed out that in

the case of 0il and Natural Gas Commission, ABRZ AIR 1973,

SC(L&S) 153 the Supreme Court held that the hours of work

I

prescribed during construction could within the discregiaq\
Y T
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and powers of the management’be refixed within the limits
prescribed by the statute, The court also held that uhen

the change is covered by Sec.9A compliance with that section
_would be necessary. The Supreme Court also added that the
Qorking hours being less in some other office (establishment)

would not be a cogent ground for reducing the working hours.

g

- Les '
31.8 fir, Shah emégée%ses the case of B.S. Vadera V. Union

of India, AIR 1969, SE 118, which deals with Railuay Establish-
ment Code Rule 157 and it has been held that the Railuay Board
acting under Rule 187 can make rules with retrospective effect.
The proviso to Article 309 clearly lays down that in rules so
méde shall have effect subject to the provisions of any such
actf{ﬁus if the appropriate legislature has passed act under
Article 309, the rules framed under the prouiso will have
effect subject to that act, but in the absence of any act of the
Ml
appropriste legislature on the matter the rules ?ﬁ%,by the
President or by such person as he may dlrectrﬁﬁio have full
effect both prospectively and retrospectlvely. The Railuay
Establishment Code has been issued by the President in the
exercise of his pouers Qnder proviso to Article 3095under
rule 157 P;esident has directed the Railuway Board to make

rules of general application to non-gazetted Railuway servant

under their control,

31.9 The provisiong of S.2A. the interests of the
employees in that it prohibits an employer from taking any
action in the specified matters without notice, When a
notice is given théy can take such steps as lau permits
before the changes proposed by the employer are brought into
effect by unilateral actiony this action has no application
to a settlement arrieed at in the course of a conciliation
e
proceeding and argueﬁLghereas 5,98 is not attracted at 2ll.

the question of notice would not arise.
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32, Mr, Shah (with Mr. Rege) appearing for the respondents
stated that Dr. Kulkarni has assailed Section 9A of the Indu-
strial Disputes Act, He maintains that the respondents have
not sought to change "the conditions of service", In fact,

in their reply it has been stated that thefe is no change in
the conditions of service. He says that the uorkshop at
Bhusaval was established in 1974 and initially had only one
shift working from 0800 hours to 1700 hours with one hour
lunch recess, which system went on till 1976, when the second
shift was introduced. The categdries of workmen in this uork-
shop are Khalasis, artisans, chargemen and supervisors. He
produces for the perusal of the Tribunal, letters of appoint-
ment which clearly show that clauses S(F}ve) and 6(six) read
together with some other clauses very clearly state that the
artisaﬁs and trainees will have to work "according to the
Railway Administration's Rules' for POH "organization',
Similarly, the Khalasis' letters of appointment have clauses
4 and 5, The chargemén's letters of appointment havé clauses
5 and 6. All these very clearly make the employees subject
to the rules of the Railuay Administration. What are these
rules ?2 The Indian Railuay Establishment Code and rules
thereunder have been framed by the President under Article 309
of the Constitution,  Nrficle 309 speaks of recruitment and
conditions of service that can be determined by legislation
including rules, There is a proviso to this article wuhich
permits the President to nominate an authority for framing
rules, The Indian Raiiuay Establishment Code which is thus
promulgated under Article 309 of the Constitution, contains
further rules viz,, rulé 157 which gives full pouwers to

the Railuay Board to frame rules in respect of non-Gazetted
servants for general application, In certain cases, the

General Managers haye also been given such powers for framing
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rules. The Indian Railuay Establishment Code also indicates
that the Railuay Board had framed the Railuay Mechanical
Department (Workshop) Rulés, in 1940 which have been revised

in 1950 and so on from time to time. Rules 401 to 408 of these
rules are in faét reproductions of sections 34 to 38 of the
Factories Act. Rule 409 talks of no:mal working hours being
8% hours on week days and 5% hours on SatuBdays, and therefore,
a total of 48 hours in a week. Therefore, nou it would be

8 hours a day hbscause Saturdays are now full working days.

It is not possible to prescribe any lesser working hours
without the prior p approvai of the Railuay Board, The local
conditions can be taken into account by the local management
which can then Fix actual working hours and distributicn of
these working hours amongst days of the week, It is Mr,Shah's
very étrong contention that this is a statutory requirement
that there will be not less than 48 hours of work in a Qeek in %
the Railuay's Mechanical Workshops. -This statutory fequirement
is further strengthened by the contract of ehployment, copies
whereof have been shown to the Tribunal earlier, which
prescribeas the‘conditions of service; In the light of these
provisions, Mr., Shah argues that uwhat is sought to be done

on 13.4.1985 is not an introduction of change in the condi=-
tions of service, There is a proposzl toc change the hours of
work, but what is 30ught'to be done is that the provisions

of the conﬁract of employment and the statutory requirements
are being enforced properly by restoring the working khours

to 48 hours in a week instead of letting them be at 45 hours a
week, introduced erroneously by the local management, Since

the "normal™ working hours are to be 48 hours and the workers
were doing less than that, vhat the authorities are nouw seeking
to do is to correct the distortion. He pleads that practice
and that too an incorrect one cannot over-rule statute and

contract conditions.
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33, As for promissory estoppel which Dr. Kulkarni had
urged, Mr. Shah pofinted out, that if the officer making a
commitment is not authorised to do so, he cannot‘compel

the Government to accept, condone or acquiesce in a breach

of law, There can, therefore, be no estoppel if. the local

of ficer has done something which is contrary to the Indian
Railway Establishment Code. Referring to AIR 1969, SC 118
Vadera's case, Mr. Shah adds that it is within the pouer of
the Railuay to make rules having even retrospective eFFecf.
In this particular case, rules have been made legally effe-
ctive and, therefore, they must prevail, since paragraphs

409 of the Indian Railway Code and the Rules applicable to
Railway Mechanical Department (Workshops) are perfectly legal
and they have to be given effect to., He points out the
affidavit of Mr. K.D. Thakur and says that, admittedly the
applicants have said that Indian Raibuway Code applies to

this workshop, and there is no ground now uhatsoever to

infer from anything on record or outside it, that the Railuay
Board had allowed lesser working hours, The presumption of
exemption given by Government, is therefore, wrong. Mr.Shah
further argues that para 3 of the petition admits negotia-
'tions at local levels and, therefore, it is not now open to
the applicants to say that there was no discussion with them
or that there was no collective bargaining. Tarning to seé-
tion 57(b} of the Factories Act, he points out that this
section has a special reference to holidays and how they can
be adjugted. There seems to be nqthing, therefore, to pre-
vent the working hours going beyond mid-night i.e.g 2400 hrs.,
if necessary. Ny . Shah argues that the contents of the appli-
cation (Petition) are very general and, therefore, do not

- make out a case that respondents introduced any change in the



R

DB

conditions of service. He maintains that there was no
violaﬁion of the conditions of service. He points out to

the various documents produced containing COrrespondence bet~-
ween the Union and the Management and between the Inspector
of Factories and the Ménagement. He argues that there was a

proposal of some overlapping of hours in the initial

'sﬁages..That overlapping was sought to be removed by adjuste

ing the working hours in such a way that there would be no
contravention of section 58 of the Factories Act. Mr. Shah

explained in reply to a question from the Tribunal, that

‘all workers in both the shifts do the same type of work

viz,.,, overhauling of locos., The first shift has 950 workers,
the second shi?t has about 120 workers. Office staff is not
counted. The total number of workers at.this Flectric Loco=-
motive Workshop is about 1100 or so. On 7.12,1981, audit
raised objection.about the lesser hours df'uork and conse-
gquent loss to the Government. That was the first ever audit
and it came five years after the secohd shift was introduced.
The audit observed that para 409 of the Indian Railway Code
had been violated. It is to meet these audit objections

thét there was a proposal for removing the anomalies. In

1983, the proposal uas floated, discussions with the applicant

Union and the Central_Railuay Mazdoor Sangh were held. The
Central Railuyay Mazdoor Sangh having a mémbership of 400
out of 1100, had agreed, The National Railuay Mazdoor
Union having the_rest of the 700 members did not agree and
suggested alternate working hours. Mr. Shah also stated
that there is a possibility that some workers belong to
both the unions, Mr., Shah states that officers had been
called to Bombay at Head Office, discussions had taken
place on 22,12.1984 and on 30.1.1985 in Bombay. The

applicant Union had objections even to removing the over-
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lapping and'stuck to its demand of 7% hours of work in

the second general shift. Respondenté could not‘agree

to the 7% hours shift as normal working hours had éo be
adhered to and the Railway Board had not been moged for
exemption, nor was any exemptiongd granted even by inference.
Therefore, on 16.3.1985, the Headquarters of the Railuays |
at Bombay decided to make the changes. Applicants requested
the Railyays to revieu the decision and, therefore, intro-
ductiﬁn of reviséd timings was postponed from 8.,4.85 to
15.4.85., Noticesw were issued as shown in the compilation,
The Writ Petition was filed on 26,4.1985, The Factory
Inspector urote to the management asking for discussions bef o
re change. The Factory Inspector's correspondence which is
now brought on record shouws that he‘gaué a clear 'No
Objection' on the respondent*s letter of 15.5,1985 follow-
ing a meeting betueen the Factory Inspector and the Works
Manager on 8.5.85. Therefore, even this point that there
should be approval of the Féctory Inspector to the change

in timings has been complied with and nothing now remains to
be done..

34, | Mr, Shah points out that the neuw timings were intpo-
duced and went on till 3,5.85, when the High Court granted

a stay and on 25,5.,85 the stay was bonfinmed on an undertak-
ing furnished by the applicant Union. The sbay order was
repeated and further contiﬁued by the Central Administra-
tive Tribunal, It would thus be seen'that in fact there is

a contractual and a statutory obligation on the workers

to work for 48 hours a week. A mistake committed by a

loéal officer cannot bind the Government and the Railway
Board and that there can be no promissory estoppel as

such, It is Mr. Shah's contention that what is sought to

be done is to maintain, by restoration, the 48 hours week,
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and not enhancing the 45 hour uweek, to 43 hour ueek as

alleged.

38, As for the legal point, he strongly urges that the

-Railuways squarely fall undeerlausewﬁ of the proviso to

section 9A£Qd&, There is a Railuay Establishment Code and
the Mechanical Workshop Rules have been framed under that
code and, thefeFore, it is within the pouers of the Railuays
to make such rules and, thersfore, there can be nothing
vwrong with the Réiluays resforing the hours of work even
without giving a notice Qnder section 9A of the Industrial
Diisputes Act,

36, He further arques that assuming section9A is
applicable in this matter, he pointed out that there uere
several meefings and consultations in the prescribed manner:
He arques that the proviso islsubstantially complied with,

\ A oF ficw =g )
though Dr, Kulkarni says,that there has got to be a notice

A
in the prescribed form given to the office bearers of the
Union i.e., Form E under rule 34 of the Industrial Disputes
Act, Mr. Shah admits that there was no formal notice given? %
But since both the recognised Unions had been in meeting uwith.
the management on 12,3.,1984; 21.3,1984; 17.7.1984 and that
they were made aware of the audit objections and the provi-
sions regarding normal hours and since the KRM® Central
Railway Mazdoor Sangh had agreed to the change it will have
to be held that this part of the law has been substantially
complied with, .
37. - Mr. Shah's further argument is that settlement is
not a prerequisite to introduction of any change under
section 9A, Section 9A seeks to safeguard the interests

of the workers, The workers can take such steps as they

desire if they do not agree to changes., In other words,
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after due consultation, even a unilateral introduction of
changes is possible under the lau and, therefore, there is
nothing wrong in what the Railuways have done, He urges, the-
refore, personal hearing isvnot essential as long as the
vieus of the‘Union and the workers and their representa-

tives have been taken into account,

38 Turning to some of the facts fir. Shah says that in
the second general shift, the number of uorkérs has been a
minimum of 40 and a maximum of 120, It is the first general
shift which has,on an average, 950 mnrke:s attending every
day., Of this total 1090 workers, 485 have railway gquarters,
460 reside in Bhusaval in their oun houses and only 105 stay
in nearby villages, within a radius of 6 tols kms; from the
workshop, Only 40 stay at Jalgaon or some other places.
They are inuériably accommodated by adjustment in the shift
whenever there is some request on grounas of inconvenience,
It is not, therefore, as if a very large percentage of wor=-

kers is being adversely affected by an unilateral action of

" the respondents. Turning to the various authoritis cited by

Dr. Kulkarni, Mr, Shah takes stock of these and # shous hou
they are not applicable in the instant case. For example

in 1960(1) LLJ, 580 a change pending "reference™ uas struck
doun, there is no such case here. The Sunday off was changed
to Wednesday off in 1972(2) LL3J, 253 the case of Tata Iron =ws
and Steel., The Cgurt said that the schedule must be libera-
lly construed, There is no such case here. In other words
none of the cases cited by Dr. Kulkarni apply in the present
case. In 1982(1) LL3, 33 it is said’that where two inter-
pretations are possible benefit of reasonable doubt must be
given to the workers, fhere is no such case here in the |

present matter. Mr. Shah, therefore, arques that viewed from
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any angle whatsoever, the applicants have no case. They
have actually launched this frivolous and vexatious litiga-~

tion, out of an issie which im fact is 'non est'.

39, Dr. Kulkarni im reply pointed out that even with-
drawal of customary concessions requires a netice under
section 9A, He doubts whether the Indian Railuay Code is
part and parcel of the Railuway Establishment Code uhich
would be covered by Clause-b of the proviso to section
QAQZQK _He wants this Tribunal to put a liberal construction
in favoﬁr of the uvorkers. He maintains that there was no
negotiation in good faith and, therefore, an unfair fabour
xﬁy» prabtice vas Followéd by Railuay., In conclusion, he
| requests that the stay be continued for a Furﬁher period‘”
of two months, if the judgment goes against the uorkers;
to enable the workers to adjust themselves to the changed
circumstances. In conclusion Dr. Kulkarni replies to a
= question of the Tribunal that the undertaking wiem given
to the High Court and to the Central Administrative
Tribunal should be enforced in proper spirit and not very
. rigidly,
‘”%& 40, fir, Shah and Mr. Rege both said that in the event
of the undertaking having to be enforced, it is the peti-
A ' tioner Unicn (Applicant No.1) which will have to refund
the excess wages COllected'by the workers.
41, After having heard the learned advocates for both
+ bhe sides, studying the record of the case including the
additional documents produced by the applicants as well
as respondents (vith copies exchanged with the consent of
| the learned advocates) and the various authorities cited kb
botly by Dr. Kulkarni and Mr. Shah we come to fhe chclusion
that thi% is not a case in which the Tribunal must degzde

in favour of the applicants. Our reasons are as follows:
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42, First of all on the point of Law, we agree with

Mr, Shah that secfions 9 and 9A of the industrial Disputes
Act are not attracted in this case, Clause b of the proviso
to Section 9A$2ﬁ&makes it ‘very clear that where there are
special rules which include the rules made by the Railuays,
section 9A will not apply. In the case before us, as

amply demonstrated, the Railuvay Establishment Code and rules
thereunder aré in fawt promulgated under Article 309 of

the Consfitution{ Since the ?ailuay Establishment Code
itself permits the Railuway Board to wield full powérs

with respect to non-Gazetted servants, and since there also
is a separate set of rules viz., the Railuway Mechanical
Department (Workshops) Rules, of 1940 framed under the said
Indian Railuay Code, we hold that these codes and Manuals’
have legal forceragd, therefore, they are not falling with-
in the mischief of clause(b) of the proviso to section QﬁLﬁﬂ.
Having settled this point, we would now turn to what has béen
done by the local mapagement. Here again, it is very clear |
that if any chahges, meaning prescription of hours less than
the normal hours of work which is a 48 hour week, are to be
introduced the pricr approval of the Railuway Board is a |
sine qué'non; It is very clear that there is no such

prior approval of the Railway Board, If at all, therefore,
the local offiéer hasAacceeded the demands and introduced a
urong schedule of work inasmuch as they prescribe only 7%
hours of work in the second general shift at this particular
workshop. It is, thérefore{vperfectly legal for the
respondents viz., the Railway Board and the General Manager
of the Railuays or his répresentative the Chief Electrieal
Engineer, to set the matter right by restoring appropriéte WM&

vorking hours. UWe cannot, therefore, find fault with

i B v R e e v T e L
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Exhibit 'E', the notice given by the local authorities

of the Electric Locomotive Workshop, Bhusaval, prescribing
the hours of work which would be 8 hours of effective work
in each of the tuwo shifts viz., the first general shift

and the second general shigt.
) ’

43. As for the question of quid 51“0 %\quo raised by
Dr. Kulkarni, also we feel that as we have ;lready ascer=-
tained, the pay scales are uniform all err, irrespective
of the hours of work. It is not clear if in certain work-
shops where the hours of work arek less than 45 hours in

a week the pay structure is different. But for a 48 hour
veek thegay scales seem to be uniform, If, therefore,
people have been working for less than 8 hours a day or

48 hours a week and have been adhering to the 7% hours a
day uorking$then they have not earned their uages uhich
they have been getting according to the uniform pay scales,
In fact, they will Ee getting more pay for less work uhich
is unjust and inequitable. In the circumstances, by XREARK
restoration of working hours to 48 hours per uwesk the Rail=-

ways have not rendered themselves liable to the santion

. 1 [
of any quid_g_pro,f quo in favour of the applicants and

their.workers.
43, The result of these discussions would be that the
Railways are held to be fully justified in prescribing an
8 hour shift in the secﬁnd general shift in the Electric ks
Locomotive Workshop at Bhusaval, Thus our décision with
to important points raised by Dr. Kulkarni is thatt
a) 1In fact there is no change in the conditions of
service and, therefore, in any case section 9,
9f and 9B of the Industrial Disputes Act are
not attracted; nor are Sections 25T and 25 U

therebf.,
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c)

~30-

Further, in any case, since it has been established
that the conditions of service are governed in the
case of these employees by the Indian Radluay |
Establishment Code and the Railway Engineering
Mechanical (Workshop) Rules, which are =EExHirg
according to us statutory in Hature, Clause(b)

of the proviso to section QAngvclearly excludes
these workers from the operation of section 9A,
and, therefore, there is no guestion of giving

a notice of change‘as such,

Further, we find from the records that in their

‘letters of appointment the workers 'have agresd

to a contraptual obligation to work according to
the rules prescribed by the Railuays. They cannot
get out of it now by pleading that the conditions

of service are sought to be changed unilaterally

‘without giving them notice, In fact there is no

unilateral change as such, since uwe have seen
that though perhaps section 34 of the Factories
Act has not been fully compiled with by giving
a formal notice to the bFFice bearers of the
union, there have been ample opportdnities

£o the office bearers ®f the Unions to discuss
the ﬁatters with the Railuway Administration at
Bhusaval and also at the Head Office level; We
notice from this correspondence that there is no
attitude of cooperation f rom this particular
Union at éll, whereas the other Union (Central
Railuay Mazdoor Sangh) which has more than 25%
of the workers as its members haé agreed to the

changes proposed by the local management. It
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i would not, therefore, be correct to say
thaet the entire labour force 1is against the
change and, therefore, taking into account .
the consultations that have been held from
time to time and the attitude of the National
Railuay Mazdoor Union, we have no hesitation
in holding that there was enough consultation
and the action taken by the Railuay Administ=-
ration is not unilateral, and is Fﬁlly legal
and proper. N

We conclude that there has been no violation

" sither of the provisions of the Industrial

Disputes Act, or the provisions of the Factories
Act in this particular case, We need not go
into the minute details of the correspondence
between the Railuay Management on the one hand
and the Factory Inspector, or the Railuway Mapa-
gement égdthe Unions on the other, because
after taking a collective vieu we fesl that the
action taken by the local administration to
restofe the working hours to eight hours per
day in the second general shift is perfectly
justified and legal,

The Fourth Pay Commission recommendations

and the report of the National Labour Commission
do not seem to have any direc£ bearing on the
instant case and, therefore, we need not go
deeper into those aspects either. In fact the
observations and recommendations in both these
documents help the respondents if they are
properly read and understood, None of these
suggest lesser yorking hourTs at the cost of the
Nation, particularly one which is economically

developing.
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44, Considering all the aspects, therefore, we décide

that the applicants have not made out a case which can be

granted,

The application is liable to be dismissed. Ue,

therefore, pass the follouwing orders:

1)

2)

4)

ORDERS

The Transferred Application No. 506/86

(Original Writ Petition No.1829/85) is

hereby dismissed.

Since we hold that the noticehﬁf'Exhibit'E'

is legal and binding, we vacate the stay granted
by the High Court and Fufther COntiﬁued by this
Tribunal, and allow the Railuway Admimistration
to introduce the effect of that notice atv
Exhibit 'E' dated 13,4.1985 with immediate

effect.

" We leave it to the good sense of the local

management to allouw the workers to adjust them-
selves to the changes without prescribing any
time limit, -as such for implemenﬁafion of Exhi-
bit 'E! notice prescribing hours of work. But

it should be possible for them to achieve adjuste
ments within a fortnight from nouw,

As for the undertaking given in the High Court
and repeated before this Tribunal, wve feel that
the undertaking deserves to he strictly enforeed.
The undertaking which has been reproduced at the
outset says that "in the event of the petitioners
not succeeding in the petition they undertake to
refund the amount of wages in respect of the
difference between 7% hours and 8 hours from
15.4,1985 within the time stipulated by this

Honourable Court in its final judgment and
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6)

7)

71—

~3%~
subject to any other directions by this
Honourable Court®, UWe, therefore, direct
that the undertaking should be. enforeced
against applicant No. 1 only which is the
Union and it need not be enforced against
the individual applicants Nos, 2 & 3 or
against other workers individually, as those
belonging to Central Railuay Mazdoor Sangh
had agreed to the change but had to fall in

line with others without active acquiescence,

Even all members of the National Railuay

Mazdoor Union ceuld not be against these

reasonable changes.

We further direct that the Accounts DFFicersv

of the Railway should work out the dues of wages
betueen 8 hours and 7% hours i.e., they should
calculate the excess of wages which has been

obtained by the employees of the Electric Loco»

motive Workshop at Bhusaval, and in enforcing

the underfaking recover the said amount from

the Applicant No. 1 i.e,, the National Railuay
Mazdoor Union.

Since the amount is likely to be gquite large, if
the figure given by the audit viz,, Rs..60,000
per annﬁm is accepted as correct, we further
direct that the payment of this amount to the
Railuay Administration by Applicant No. 1 should

be effected within a period of four months from

- the date of this order,

Normally, we would have ordered the parties to
bear their own costs. But in the partiCUiar-
matter we also feel inclined to observe that

the litigation was uncalled for and misconceived,
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and, therefore, we vould order that the applicant
i.e., Applicant No. 1 do pay to the respondents a
sum of Rse. 1,000 by way of nominal costs of the |
litigation, which has been pending for over two
years nou. The payment of Rs. 1,000 as costs
should be made within 15 days of the date of this

) order,

-

N,

/3 G Rajadhyaksha )
Member (A)
¢ "7
. v '
Mujumdar )
Member (3J)
N



