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These five identical applications can Ee convenient-
ly disposed of by a common judgment, The applicants in all
the cases are retired employsss of the Railuays,. UWhen
they uers in service they had been occupying Railuay
Quarters allotted to them, The dispute has arisen bscause
they continued in occupation after retirement and were
treated by the Railuays as unauthorised occupants uhen
they exceeded the period alloued by the rules or extended
by the Management. Therefore, in all these cases the
Railways resorted to holding back the entire amount of
Dgath cum Retirement Gratuity and withholding or dis-
alloving complimentary passes to which even retired
personnel are eligible. The applicants, therefore, filed
these applications before this Tribunal for redressal of
their grievances. Except in the cass of appiicant in
O.,R. No, 374/87 the Railuays released the DCRG amounts
soon after the retired employaes_vaéated thé railuay
guarters, In their appdications, the applicants have
contested the Railuays' action to hold back their DCRG
ANB disallou the complimentary passes, Their cass is
that the department has no authority to withold the DCRG
and ;therefore,their action is unconstitutional and
fllegal. They also claim interest on the delayed pay-
ment of DCRG, As for the complimentary passses they
allege that this is a minor penalty which cannot be
inflicted by the Railuays without follouing the proper
procedure of issue of a show causs notice in terms of
the orders issued by ths Réiluay Board on 24,4,1982 and
even thereafter. The applicants rely on the Manual of
Railyay Pension Rules, 1950 and the Indién Railuay
Establishmant Manual in the matter of complimentary
passes., The IREM is a compilation of administrative
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orders (vide preface) as is the Manual of Railuay Pension,

RUlBS 1 9500

2, The dispute would becoms clearer if information
pertaining to the applicants in thiése five applications
is ta bulated as follous:

Sy, MNameg af Date of Data of Whether

No., applicant superannua- vacation DERG was
tion of quarter released

1 2 3 4 5

1. R‘.P. Mahi 28.2.1982 9:601984 VBS

2. B.N. Kapoor 31.8.,19817 31,10,1983 VYos
3, W.R, Dandona 31,12,1983 30,09,1985 Yes
4, Henry D'Souza 31,10,1984 15,05,1986 VYes

5 GJ.G. Surti 30,09.1984 30,05.,1987 Not yet relea-
, sed as appli=-
cant did not
complete for=
malities.

Apart from the merits of each case the question of
constitutionality of the action taken by the Railuay
has also been raised alleging that such action is in
derogation of the Ralluay Pension Rules and the Indian
Railway Establishment Manual, It is also their conten-
tion that administrative instructions cannot be issued
for nullifying or modifying the statutory rules to the
disadvantage of the applicants,

3. The_respnndents had filed their replies to resist
the applications saying that the orders issued by the
Railuay Board on 24,4,1982 uere constitutional and legal



“6 -

and within the pousrs conferred upon them statutorily

by the President of India. They have also stated that
the unauthorised occupation of quarters by the employess
for léng periods after their retirsment yas causing grave
inconvenience to the railuays and their serving emplo-
yees, In order to curb this tandency Railuay Board

issued tnstructions for holding back the DCRG and mith-
dicablousimg
geauing passes at a specified rate against sach month

of unza_uthorised occupation. The applicants had, there=-
fore, no case and the applications deserved to be dis=-

missed.

4. Before we proceed us may discuss briefly vhat
Article 309 of the Constitution lays doun. It reads

as follous?

3093 Subject to the provisions of this
Constitution, Aects of the appropriate Legis~
lature may regulate the rescruitment and conditi-
aons of sorvice of persons appointed, to public
services and posts in connection uith the affairs
of the Union or of any State: Provided that it
shall be competent for the President for such
person as he may direct in the case of services
and posts in connection with the affairs of ths
Union, and for the Governor ...,. of a State or
such person as he may direct in the tase of
sarvices and posts in connection uith the affairs
of the State, to make rules regqula ting the
recrulitment, and conditions of service of persons
appointed, to such services and posts until
provision in that behalf is made by or under an
Act of the appropriate Legislature under this
article, and any rules so made shall have effect
subject to the provisions of such Act,®

5. Undisputedly,the Indian Railuay Establishment Code
has been issued by the Prasident in exercise of his pouers
under the proviso to articls 309, The two rules uhich
should be relsvant for these cases befors us are Rules

157 and 158, They are as follouws $
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"157, The Railuay Board have full pouers
to make rules of a general application to non-
gazetted railuay servants under théir control,

a8, The Genseral Managers of Indian Raile
ways have full povers to make rules with regard
to non=gazetted railuay servants under thsir
control, provided thsy are not inconsistent with
any rules made by the President or the Railuay

* Board,®

The impugned orders issued by the Railuay Board

by their letter Nol E(G)B-1/QR/1-51 dated 24.4,1982 can

also be raproduced for ready reference.

"0n the Rlys there is an acuts shortage of Rly,
fluarters for officers and staff, This shortage
is further accentuated by unauthorised rotantion
of the Qrs, by officers and staff asfter their
retiremont, Eviection preceedings, Tor getting
the quarters vacated, are normally protracted,
As a result, a large number of officers and staff
is deprived of the privilege of Rly,lQuarters,
The Ministry of Rlys, have viewed this situation
with concern and have decided that the Rly,
Admin, should take the follouvingsteps to dis~
eourage unauthorised retentien of Rly,Quarters
by retired officers and staff i~

1) ‘'No claim! certificate should not be
given unless the employese after retirg=
ment has vacated the Rly, Quarters and
cleared all his arrears of rent, ele-
ctricity and other charges etcy

$i) Settlaement duss of the employees should
be finalised with an appropriate *hold
back' amount from DCRG/Spl,contribution
to PF as the case may be, for rent
recoveries, as permissible under extant
rulesy -

iii) For everg}ona month of unauthorised retsn~
tion of Rly, Quarters, one set of post
retirement passes should be disalloued,

A shou cause notice to this effect may
be issued to the retired employse befors
disallouwing thgs pass,

The above stipulations apply to officers/staff
oceupying transit Railyay Houses, Reiluay loased
houses and Rly.Quarters temporaryly transferred
to Directorate of Estates Pool, but do not apply
to officers and staff Qccupxing»hauses ounad by
the Dirsctorafe of Estates,
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It also appears that to remove any ambiquity

about éh%term fgettlement dues" the Railugy Gazetts

datad 1.5.1985 contained an extract of certa in orders

issued by'the Railmay Board, The reference No, HPB-

655/T=-V and Paragraph 2 and 3 thoreof are reproduced

belou?

8.

n2. It has, therefore, been decided that
with immed#ate eoffect the following course of
action be taken in their cases in regard to
pa yment of their settlement dues:-

(AR} (1) they may be paid their oun con=-
tribution to S5.R.P.F.

{(11) they may be sanctionsd the mone-
thly pension as due under the
Railuay Pension Rules;

(B) Payment of ths following dues should
not, houever, be eoffected untid after
these employees have vacated the raile
way quarters and handed over complets
vacant posssasion of the rajluay quare
ters to the Administrations

i) Death-cum-retirement gratuity;

ii) Loave salary due on account of
encashment of leave on average
pay at credit at the time of
demission of service;

iii) amount payable under the Group
Insurance Scheme, 1980 {Savinas
Fund balance)

"z, In addition to the above such exemployees
will not be eligible for post-retirement passes

‘as laid doun in Railuay Board's lettsr No.E{G)81-

QR=1=51 dt, 4.6.1983,_ccpg forua rded under this
affice memo No,W/602/HPB/REPolicy/0 dtd. 7.7.1983
(Eircular No. 148/83),

“Part A of these orders is definitely beneficial

o a retiring employee, even if he incurs coercive
#action under Part B there8f.

This, therefore, is the legal position about the

Aaction contemplated by the Railuays against retired

employees who continued tc occupy railuay quarters unau-

thorisedly.
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S.. Nr. C.8. Oauea(the learned advocate gave the
facts pertaining to the applicants in 0.,A.314/86 and
0.A. 345/86, He admits that'onzy,thg DCRG and the
cmmplimeﬁtary passes uwere held back and the rest of

the dues such as Provident Fund, encashment of leave

and Group Insurance amounts were released in the case
of applicant in 0.A. 314/86, In the case of appli-
cant in 0.A. 345/86, DCRG and encashment of léave were
withheld, Passes were initially alloved until 1983,
disallouved in the year 1983, re=allousd in 1985 and
1986 and thereafter the passes were disallouwsd. He
argues that Railuay Board'!s letter dtd; 24.,4.,1982 can=-
not be described as statutmiy'rules issued Qitb the
sanction of the President; the Respondents had admitted
this position in their reply and had stated that Raile
wayy Board could issue administrative instructions for
such purposes, As for the disallouance cﬁ'passés, he
axx argues that proper procedure was not folloued, In
the remaining three applications, r. E.K. Thomas and
Mrs. Indu Eapen appsaring for the applicants challenged
the instructions dated 24.4,1982 as being unconstitutional,
They objected to uithﬁoldiﬁg of the entire éCRG in cone
travention of Railuay ?eﬁsion ﬁules.as.can be read in the
Manual at paragraph 323 and its stub=paragraphs, Thay
arqued that the estimated dues plus 25% thereof can be
held in cash deposit from the Railuay employee, and
nothing more., Only 10% of the DﬁRG or Rs. 1,000/=
whichever less could be held back, They Railuays are

at liberty to file prosecution unter the Public Premises
(Eviction of unauthorised occupants) Act, But cannot

withhold the DCRG and other duss, Even for passes,
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there can be no disallowance without issue of a shou
cause notiée.. They further arqued that complimentary
passes can be uithheld as a minor penalty undar‘the
Railuway Servent's Discipline & Appeal Rules, but that
must be preceded by an enguiry. They drew our atten-
tion to (3)1987 Statutes Sectian nF the Volume of Admi-
nistrative Tribunals Cases at page 58 uhere Pass Rules
1986 have been reproduced, Tﬁey‘axplained that old
rules in this rospect had been made in 1920, We do
aot find old rules anyuhere and cannot, therefore,

sge if they uvers in any way statutory in nature, |
fr. Dave supplements the arguments that thg rules do

not have any clause sbout disallouvance of passas,

10, The learned advocates for the respondents have
argued their cases, Mr, G.K. Nilkanth brings to our
notice a copy of Railuay Board's letter No. E{G)B7-QRI=11
dated 16,10,1987 uhich refers tsc the earlier order and
Aadds that the Central Administrative Tribumal, Guuahati
Bench, had upheld the gxtant provisions authorising the
Rajluay administration disallouing the passes of the

retired employees at the Tate of one set for every one

month of £ unauthorised retention of railuay accommoda=

tion by theme. Then quoting AIR 1962 SC 118 i.e., Vadera's
case he contends that all orders and notifications issued
by the Railuway anrd or the General Manager of the Rail-
vay have statutory force because of the pousrs vasted in
them by Rules 157 and 158 of the Indian Railuay Establish-
ment Coda, Further that standing orders have the force

of ruless that the instructions issued by the Railuay
Board are statutory rules binding the Railuay administra-

tion and the railuay ewmplovees. He adds further that
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these rules and instructions have besen issued for gensral
application for the smooth functioning of the railuays;
and that if quarters are retained unauthorisedly, those

in service and entitled to quarters suffer, If dues are
releasdd, recovery of rent and other dues from the
retired employee will be practically impossible, He

then adds that as the applicants in all these cases

have retired from railuay service they ars not subject
to Railuay Servents Discipline & Appeal Rules, Therefore,
what is done by the Railuays is not imposition of penalty
but in Pact a bensficial act for Pavouring both the
persannel in service yho are entitled to quartars as

also those uho have retired by saving them from avoide
able litigation for recovery of dues. As for the qusstion
of a shou cause notice, he points out that in almost all
the cases applicants are made aware that by retaining
quarters unauthorisedly they are incurring action under
the 'Public Premises (Eviction of Unauthorised Occupants)
Act as well as under the rules and instructions issued by

the Railuay Bonnd.

Me Mir, R.Ks Shetty argues that in the cases of Mr,
Dandona applicant in D.A. No. 498/86 and Mr. D'Souza
applicant-in 0.A. No., 9/87, they had been given notices
and by their replies they had permitted the railuays to
recover the outstanding amounts from their ODCRG. They
cannot now be allowed to go back on these undertakings.
Mre Shetty then points ocut,quoting the preface of the
Banual}that the Manual of Railuay Pension Rulgs is a
digest or a compilation and, therefors, contains guide=~
lines and instructions uvhich are directory in nature

and not mandatory. Iﬁ'baaes of doubt original pension



rules wbuld have to be seens He supports Mrd Nilkanth's
argémeﬁfiﬁhét a pragmatic vieu has te be taken in the x

interest of ralluay ‘servants who are in service and are

-mithaut quarhers."’”

124 ﬁr. Binesh Shah aug argues that whather the
iﬂstruetzens are statutmry or adniniatra%ive, the changes
brought about have to be vxewed u;th re?erence to the
Brlgiﬂal'iﬁBtTUthﬂﬂSg‘ He aéﬂs that uyxgmﬂal adminastraa

tive direetions can be amenﬂeﬁ by further adminiutratlue

directions, He supp@rts the Railmay anrd’& ietter dated.

24741982 as being perfectly lagal and cmnstatutxmﬁalj,
Referring to the morﬂlng e? thah letter he axgues that
issse -of a. show camsg natxce is in the dlscration of

the Ra:lwqy a uthara%y and ii is nat mandatory.

13@3 ﬁ&ffﬁaﬁe?anﬁ”ﬁty'Eixg'Thvmaswhauﬁ-citeﬂ,sansra&u

ruliﬁgs'?ram'juﬁgmants“af'tha Sﬁpram@'tnurﬁ.as,wali_ae

the_@@ﬁtrél ﬁﬁminiétéétibe:?ribunalgf We have gone

'thrcﬁgh’%hem very ecarefully,: Thare'caﬁJbefno‘dis@utgv,

abaatiﬁer%ain briﬁaipl@a ﬁiscﬂssédtin.thase_judgmentsu

ﬁéﬂﬂ‘thévrareisummariseﬁ as follows? An administrative

" order cannot awerrule‘sﬁa%uﬁmmv previsians eysen with the

. apprmva1 o? the Presiﬂent‘ Th&s @bsarvati@n about

running allmwaﬂce“ ?ar mhich prQV1simns maée in the
Indlan Railuay. Establishment Eods are relauani ‘saly in
sa far as admmnmstrative 1nstruct1ens saught ta modify

themy. In the tase be?ura-ua ue da nmt ?iﬁé any‘aitemgt

by the razluaya fa mmdi?y statutary instructimns by
administrative ordersy Reaﬂ zn the preaar con%ext,

the letter qgﬁed,2a§%§ﬁ932 is manstitutmunal and has

statutory force in our ui@ws ﬁvén~i? tﬁey’ére'adminié-
strative inatTUC+JUﬂa they are stzll valxd, inasmuch as
thayv ara not contradictory to Aany sﬁahutary or other

administrative instructions,

S gl v e I Te w D
P N R R LT S g R T L e . . .
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144 Thare can also be no dispute about ifllegality
involved in uithholding pensionary benefits without tak-
ing other steps to recover losses causad to the railuays
by negligence of an employee. Such is not the case in

the matter before us.

18. It is trus that the Supreme Court has held that
Gratuity is a right and not a bounty, therefore, Gratuity
cannot be denied and that delayed payment yould have to
be accompanied by interest, But there is nothing to shou
that DORG cannot be withheld where the smplovee oues some
outstanding dues to the employer specially uwhen he is not
covered by the Gratuitiss Act, being a Government employee

and Government issue direction for such hold back,

16, (4)1987 ATC 477 contains a ruling to the effect

that misconduct cannot be retrospectively penalised. That
was a case wvhere thare was no proof that the orders datsd
24.4,1982 issued by the Railuay Board after the retirement
of an employse wera brought to his notice in spite of

clear directives to do so, Therefore, action after retire-
ment was considered improper, 1In the cases before us the
letter dated 24.4,1982 has been issued after the retirement
of the applicants in 0.R. 314/86 and 0.A, 345/86, But thess
orders have been issued only a few months after the appli-
cant 's superannuation, and there is adeguate mate®ial on
record to shou that the applicants uere auwars of thase
orders, In (2)7987 ATC page 939 Government's right to take
action is acknowledged as absolute, If 2 Government
sarvant continued oecupying quarters without intimation

he was required to face the consequences, We think that
the other citation ars not strictly relevsnt to the eases

before us,



(ﬁid@~para‘323(ﬁi)ﬁi, Bues of house rent Fall in thie
category. Read together, therefore, the Manual of Pension |

"Wuiesg permits assegsment of dWQS*and‘ﬁmldiﬁg back the

lza;dmﬁgazyamewuitra virds the Constitution, or the.stah~_

tutbry Pension ﬂulesgaér“ﬁhé-pbuers @@ﬁ$errsd upon. the

| for passes while iﬁ»servieag h@=may be giveﬂ passaes for

‘himself and his family even after he retired from seryicel

?7;“ ﬁfter hearing the learned aduocates For the

applicants as uell as for the Tespondents, we are con=

vinced thet under Article 309 and the proviso thereto .

%ﬁg«ﬁrasidaﬁﬁ has ﬁﬁeﬂpaugr to delegate rule making to
aﬁ?'aﬂhthéﬁity oy oPFimers: Indian ﬁailway-tg@ghligh_ ]
ment Code, rules 157 and 158 shmu that %he Railuay 5}%
Board (i.e., the Railuay miniefry and ﬁha Seneral Managers)
have been so ampmmared3 ?urthar, the MEnual of 'Pension |
Rules, we hald, is” a campilatlﬂn ané nat ruieu thems elvgé 1%
but evsn thase gu;dalanes auﬁhmrise t%e Railway admini- {
gtration to withhold or recQVEr ?&am the ﬁfRG "suitable

amounts of mmniae ﬁua ?ram %hé retir;ng anplmyae wlth

or without his cmnseﬁt nr with @r mithnut the consent

of his successor in case the railmay émplcyee is deteased

BCRQ dug ta the retiring persopnel Far recavery of raat

t@uards the authmrzsed as well as unauthari&ed-aeeupatiaﬁ

af‘railwayAQhar%ersﬁi e are unable, ther@foreg tm accept

| tha cmntemhiana that the Raxlway Boa-rdfs - orders dated

Railuay Bbard”aﬁﬁ'%%@rﬁbhara&“ﬁénagggﬁﬁ_.M

187  As to the quas*cimn of passes, the Yery des cr‘i}:&%iaﬁf

thetea? is “e@mpllmantary passes” ?he mmrdxng of the -
Ehapter on this subgect in the Inﬁ;an Railway £stablishe= |
mant Wanual indimates thaﬁ iF the amplcysa was alxglﬁla
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This is, thereforas, not ah"enﬁitlmeﬂt’-buﬁ only 'eligi-
bility's The question of disallouing passes as 2 minor
penalty can arise only in éasa'ﬁf sefviﬂg'?erﬁﬂﬂﬂgif In
the case of retired personnel, a show cause notice is

in the discretion of the Railuay administration, and it

is not mandatory, Ue have seen on record intimations given

ﬁ@,apﬁliﬁanﬁs of conseguencas which would follow unautho-

rise&“r@teﬁtiaﬁ mf quarterss ?his in our view is adequate

notice aﬁd thevEailway:adminisifaiimn'is‘justi?ied,in

-digallouing passes in terms of the instructions dated

 2474,1982,

197 A _griwanna'._iS‘ ma_de of 'rega@aryv of pamal_r‘exi‘;i -
The learned advosates fﬁr'ﬁh§ £EspDﬂdém%$-h@d éﬁphaﬁ
tically argued that thé assessed rent Forjquartgrs in
as@upakinn @?'ﬁailuay_éﬁplaye@ when in service is so lov,
%%atﬂeuen»peﬁal reng\é% 5or 6 tiﬁéé tﬁevassesseﬁ tent
would ﬁe-#ery low as aampafed:tﬁ’matkét]rgnt»Fé; priaaté
mremisés eisewhareﬁ".Siihautvgenal_renti therefore,
rehireﬂ employees wauld{nat.?eel sven fematei§ prg@suriéeﬁ
ﬁuAvacate]railuay'quarﬁ@rsw‘ Liﬁigatigﬁ‘under the'Puﬁlic'
@iemises.(EVEctian‘oé ﬂnauﬁﬁorised Géﬁupants) Act will
bévlnngdrawn uheﬁ'thé @ruﬁeﬂuxeiig follousd aﬁé the
retired employes takes the matter to a Civil Court and
even to the ﬁigh anrfg 'Tﬁe-anly praﬁtiéal approach ,
thera?qra, is tsvhmldkback reﬁixal‘banééi%s which can be
1egally~heid,hack or adﬁinistraﬁiﬂaly withdraun. Sipce
this is being done no fault can be found ui%b'ﬁhe Railuay
ad&inis%iatimn'ﬁar.this sort of ﬁoarﬂiﬁe action which they

are constrained to adopt

203 The applicant's argument that they had to continue

in the railuay cuarters until they could have their oun

P

PR A
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private accommodation, cannot hold much water. They
might Féel justified in holding on to the quarters,

To a certain extent they may bs right but if a com=-
prehensive view is taken, it cannct be said that wyhat
they did was very desirable. Therefore, ue cannot but
feal thatvthe applications are liébie:ta be dismissad

for the follouwing amongst other reasons,

214 We hold that the instructions issued by the
Railuay Board on 24.4.1982 are Constitutional, legal,

valid and proper.

22, We further hold that the Railuays had the autho~
rity to issue suitable instructiens for modifying adminie
strative as well as statutory instructions and if issuyed

by the Railuay Board or the Generazl Manager they would

in terms of Sections 157 and 158 of the IREM be statutory

in nature.

23, e hold that the Manual of the Railuay Pension
Rules, 19580 as well as the Indian Railway Establishment
flanual are only 2 compilations or digests of instructicons
for implementation of Pension Rules and they cannot be v
said to be mandatory in naturé? binding only on the Raile
way Administration and not on their smploysses, Fmrther’
they confeor adequate authority on the respondents to _
withhold the payment of the uhole/part of the deathegume
retirement gratuity touwards recovery of dues that have
accrued before the Railuay employee retires, or even
after he retires where circumstances varrant suech hold

back of the DCRG.
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247 Ue Purther hold that the Railuay Board have rightly
decided that complimentary passes which retired personnel
are eligible to gets, can'be held back or disalloued at the

rates Qresﬁrib@d'by them with or @iéheuﬁ a shoy ‘cause nofices

A shou cause notice might be desirable, but cannct be

ﬁaﬁéatary sincé‘in the césafnf rétired’persmmnei disalloy=~
ing of passes will not constitute a penalty under Rajluay

Servants? OA Rules. = | L 0

2557 e hold that the recovery a?vrant_at~penai'ré£es

for unauthorised ocecupatien of quarters after retirement

e within the discretion of the Railuay Board and its

subordinate auth@ritiss and, cannot,, thexe?q;@»bg struck

down on ey count. = . .

267 The question of payment of intersst on amounts of
DLRG held back for recovery of ren%f@enél rent for unau=
th@risﬁﬂ ocecupation of quarters will not arise, as the

raﬁirgﬁfempl@yae'himaalf.isvraspansibi@-fst;ﬁha,ﬁelayiﬁ

settlement of his retirement benefits?

273 1In the light af these discussions all the Five
applications mentioned above ars liable to be dismissed
uith costsy We hold that this litigation was avoidable

if the abpliéanfsha:gfébidédzﬁy’tﬁe Tules aﬁﬁ'haﬁ behaved
féésdnaQbiy’iﬂ the hatﬁer-of acéﬁ@aﬁimﬂ.aquﬁartets :
ﬁﬁﬁ%ﬁaftéf @étiréﬁenﬁw'ginﬁe'thay ﬁéve nﬁt‘dmhe scg

ue feel théﬁ”thewreéﬁéﬁﬁehié”afé_éﬁtiﬁléd to costs.
Since, however, all the applicants are now retired

from serﬁica@ edds of justice would bs met if ue order
thaﬁ‘aaﬁh ane of them should pay to the respondents

a sum of Rs. 290/*‘(ﬁﬂﬂﬂeB‘TUﬁ Himdred) only teuards costs of

the litigation as costs quantified by us, in these casss¥
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ORDER

Applications Nos. 0.R. 314/863 0.A. 354/863
O.A, 888/86; 0.A, 3/87 and 0.A, 374/87 are dismissed.

Each of the applicant/applicants in sach of these
cases should pay to the Respondents costs quantified by
us at Rs, 200/- (Rupess Tuwo Hundred only) in sach case,
Such payment shall be effectiéd within a period of tuwo

months from the date of this order.

(m, B, ﬁﬁ%ﬁmdar ) (232 .6. Ra}?&h aksha )
MEMBER(J) mMEMBER (A



