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These five identical apmiications can be convenient-
ly disposed of by a common judgment. The apnlicants in all
the cases are retired employees of the Railuays. When
they were in ssrvice they had been accupying Railuay
Quarters allotted to them. The dispute has arisen because
they continued in occupation after retirement and were
treated by the Railways as unauthorised occupants uhen
they exceeded the period alloued by the rules or extended
by the Management. Therefore, in all these cases the
Railuays resorted to holding back the entire amount of
Death cum Retirement Gratuity and withholding or dis-
allouing complimentary passes to which even retired
personnel are eligible. The applicants, therefore, filed
these annlications before this Tribunal for redressal of
their grievances. Except in the case of apnlicant in
0.A. Na, 374/87 the Railuays released the DCRG amounts
soon after the retired emnloyees vacated the railuvay
guarters, In their appbications, the applicants have
contested the Railuways' action to hold back their DCRG
and disallou the complimentary passes. Their case is
that the department has no authority to withold the DCRG
and\therefore Fheir action is unconstitutional and
illegal. They also claim interest on the delayed pay-
ment of CCRG. As for the complimentary passes they
allege that this is a minor penalty which cannot be
inflicted by the Railways without following the proper
procedure of issue of a show cause notice in terms of
the orders issued by the Railway Board on 24.4.1982 and
even thersafter, The applicants rely on the Manual of
Railway Pension Rules, 1950 and the Indian Railuay
Establishment Manual in the matter of complimentary

passes, IThe IREM is a compilation of administrative
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orders (vide preface) as is the Manual of Railway Pension

Rules 1350,

2% The dispute would become clearer if information
pertaining to the applicants in these five applications

is ta bulated as follows:?

Sr, Namg of Date of Date of Whether

No. applicant superannua- vacation DERG was
tion of quarter released

1 2 3 4 5

1. F’zop. Uahi 2802.1982 g.6¢1984 YBS

2. B.N' KapODI‘ 31 .8.1981 31 .10.1983 YES

3. W.Re Dandona 31.12.1383 30,09.1385 Yes

4, Henry D'Souza 31.10.,1984 15,05,1986 Yes

5. G.G. Surti 30.09.1384 30,05.1987 Not yet relea-
sed as appli-
cant did not
complete for=
malities,

Apart from the merits of each case the question of
canstitutionality of the action taken by the Railuay
has also been raised alleging that such action is in
derogation of the Railway Pension Rules and the Indian
Railuay Establishment Manual. It is also their conten-
tion that administrative instructions cannot be issued
for nullifying or modifying the statutory rules to the

disadvantage of the applicants,

3. The respondents had filed their replies to resist
the applications saying that the orders issued by the

Railway Board on 24,4.1982 vere constitutional and legal
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and within the pouwers conferred upon them statutorily

by the President of India., They have also stated that

the unauthorised occupation of gquarters by the employees

for long periods after their retirement was causing grave

inconvenience to the railways and their serving emplo-

yees. In order to curb this tendency Railway Board

issued instructions for holding back the DCRG and uibh-
;ﬂ.‘f,.:«(icw—‘sj,;‘g ' L . .

drawimg passes at a specified rate against each month

of una uthorised occupation. The applicants had, there-

v

fore, no case and the applications deserved to be dis=-

missed.

4. Before we proceed uwe may discuss briefly what
Article 309 of the Constitution lays doun. It reacs

as follouws?

"z09: Subject to the provisions of this
€onstitution, Acts of the appropriate Legis-
lature may regulate the recruitment and conditi-
ons of service of persons apnointed, to public
services and posts in connection with the affairs
of the Union nr of any State: Provided that it
shall be competent for the President for such
person as he may direct in the case of services
and posts in connection with the affairs of the
Union, and for the Governor ..... of a State or
such person as he may direct in the case of
services and posts in connection with the affairs
of the State, to make rules regula ting the
recruitment, and conditions of service of persons
appointed, to such services and posts until
provisicn in that behalf is made by or under an
Act of the appropriate Legislature under this
articls, and any rules so made shall have effect
subject to the provisions of such Act."

56 Undisputedly’the Indian Railuyay Establishment Code
has been issusd by the President in exercise of his powers
under the proviso to article 309, The two rules which
should be relevant for these cases before us are Rules

157 and 158, They are as fallows ¢
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"157, The Railway Board have full powers
to make rules of a general application to non-
gazetted railway servants under their control,

158, The General Managers of Indian Rail-
vays have full pouers to make rules with regard
to non=-gazetted railuay servants under their
control, provided they are not inconsistent with
any rules made by the President or the Railuay
Board ° n

6. The impugned orders issued by the Railway Board
by their letter No.E(G)B-1/QR/1-51 dated 24.4,1982 can

also be reproduced for ready reference.

"On the Rlys there is an acute shortage of Rly,
Quarters for officers and staff., This shortage
is further accentuated by unauthorised retention
of the Qrs. by officers and staff after their
retirement, Eviction proceedings, for getting
the quarters vacated, are normally protracted,
Rs a result, a large number of officers and staff
is deprived of the privilege of Rly.,Quarters.
The Ministry of Rlys, have vieuwed this situation
with concern and have decided that the Rly,
Admin, should take the follouwingsteps to dis-
courage unauthorised retention of Rly.Quarters
by retired officers and staff:-

i) 'No claim' certificate should not be i
given unless the employee after retire- .o
ment has vacated the Rly, Quarters and
cleared all his arrears of rent, ele-
ctricity and other charges etc;

¢ ii) Settlement dues of the employees should
be finalised with an appropriate 'hold
back' amount from DCRG/Spl.contribution
to PF as the case may be, for rent
recoveries, as permissible under extant
rules;

¥
4
¢

iii) For every one month of unauthorised retasn-
tion of Rly, Quarters, one set of post
retirement passes should be disallouwed,

A shouw cause notice to this effect may
i be issued to the retired employee before
' disallouwing the pass,

The above stipulations apply to officers/staff
occupying transit Railuvay Houses, Railway leased
houses and Rly.Quarters temporarily transferred
to Directorate of Estates Pool, but do not apply
to officers and staff occuoylng houses ouwned by

the Directorate of Estates," |
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7 It alsoc appears that to remove any ambiquity

\
about theterm "settlement cdues™ the Railuay Gazette
dated 1.5.1985 contained an extract of certa”in orders

issuad by the Railway Board. The raference No,HPB-

655/T=V and Paragraph 2 and 3 thereof are reoroduced

below:
"2. It has, therefore, been decicded that
with immediate effect the following course cof
acticn be taken in their cases in regard to
pa yment of their settlement dues:-

(A) (i)} they may be paid their ocun con-

tributicon to S.R.P.F.

(ii) they may be sanctioned the mon=-
thly pension as due under the
Railuay Pensicn Rules;

{8) Payment of the follouing dues should
not, houwever, be effectec until after
these employees have vacated the rail-
way gquarters and handed over complete
vacant possession of the railuay guar-
ters to the Administration:

i) Death-cum-retirement gratuity;
ii} Leave salary due on account of
encashment of leave on average
pay at credit at the time of
demissicn of service;
iii) amount payable under the Group
insurance Scheme, 1280 {Savings
Fund balance)
nz, In addition to the above such exemployees
will not be eligible for post-retirement passes
as laid doun in Railwyay Board's letter No.E(G)81-
QR=-1~51 dt. 4.6,1983, copy forua rded under this
office memo No,W/602/HPB/R/Policy/0 dtd., 7,7.1983
(Circular No. 148/83).
/[ Part A of these orders is definitely beneficial
to a retiring employee, even if he incurs coercive
Aaction uncer Part B thereof.
8% This, therefore, is the legal position about the

Aaction contemplated by the Railuays against retired
employees who continued to occupy railway quarters unau-

thorisedly.
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9, Mr. C.B.lave,/the learned advocate gave the

facts pertaining to’the apnlicants in 0.A.314/36 and
O0.A. 345/86, He admits that only the DCRG and the
complimentary passes uwere held back and the rest of

the dues such as Provident Fund, encashment of leave

and Group Insurance amounts were released in the case
of applicant in 0.A. 314/86. In the case of appli-
cant in O.8. 345/86, DCRG and encashment of leave ueré
withheld, Passes uyere initially allowed until 1983,
disallouwed in the year 1983, re-alloued in 1985 and

1986 and\thereafter*the passes were disallowed. He
arques that Railuay Board's letter dtd. 24.4.1982 can-
not be described as statutory rules issuec with the
sanction of the President; the Respondents had admitted
this positicn in their reply and had stated that Rail=-
wayy Board coulcd issue administrative instructions for
such purnoses, As for the disallouance of passes, he
AXE® argues that propner procedure was not followed. In
the remaining three applications, Mr. E.K. Thomas and
Mrs,., Indu Eapen appearing for the applicants challenged
the instructions dated 24,4,1982 as being unconstituticnal,
They objected to withholding of the entire DCRG in con-
traventicn of Railuay Pension Rules as can be read in the
Manual at paragraph 323 and its sub-paragraphs. They
argued that the estimated cues nlus 25% thereof can be
held in cash ceposit from the Failway employee, and
nothing more. ©Only 10% of the DCRG or Re. 1,000/~
wvhichever less could be held back, The Railways are

at liberty to file prosecution uncer the Public Premises
(Eviction of unauthoriced occupants) Act. But cannot

withholcd the CCRG and other dues. Even for passes,

s O - - o A mev = o memm s e sfel e o mai s e
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there can be no disallowance uwithout issue of a shou
cause notice., They further argued that comolimentary
nasses can be withheld as a minor penalty under the
Railuay Servant's Discipline & Appeal Rules, but that
must be preceded by an enquiry. They dreuv our atten-
ticn to (3)1987 Statutes Section of the Volume of Admi-
nistrative Tribunals Cases at page 58 where Pass Rules
1986 have been repraduced. They explained that olc
rules in this respect had been made in 1920. We do
not find old rules anyuwhere ancd cannot, therefore,

see if they were in any way statubtory in nature.

Mr. Dave supplements the arquments that the rules do

not have any clause about disallowance of passes.

10. The learned acdvocates for the respondents have
arqued their cases., Mr, G.K. Nilkanth brings to our
notice a copy of Railuway Board's letter No, E(G)B7-GRI-11
dated 1641041987 which refers to the earlier order and
Aadds that the Central Administrative Tribunal, Guuahati
Bench, had upheld the extant provisions authorising the
Railuay administration disallouwing the passes of the
retired employees at the rate of one set for every one
month of A unauthorised retention of railuay accommoda-
tion by them. Then quoting AIR 1969 5C 118 i.e., Vadera's
case he contends that all orders and notifications issued
by the Railuay Beard or the General Manager of the Rail-
way have statutory force because of the pouwers vested in
them by Ryles 157 and 158 cof the Indian Railuay Establish=-
ment Code, Further that standing orders have the force

of rules; that the instructions issued by the Railuay
Board are statutory rules binding the Railway administra-

tion and the railway employees. He adds further that
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these rules and instructiscns have been issued for genersl
application for the smooth functioning of the railways;
and that if quarters are retained unauthorisedly, these

in service and entitled to cguarters suffer., If dues are
releas@d, recovery of rent and cther dues from the
retired emolcoyee will be practically impossible., He

then adcds that as the applicants in all these cases

have retired from railuay service they are not subject

to Railuay Servants Discipline % Aopeal Rules, Therefore,
what is done by the Railuways is not imnosition of penalty
but in fact a beneficial act for favouring both the
nersannel in service yho are entitled to quarters as

also those who have retired by saving them from avoid-
able litigation for recovery of dues. As for the question
of a show cause notice, he noints out that in almost all
the cases appnlicants are made auare that by retaining
guarters unauthorisedly they are incurring action under
the 'Public Premises (Eviction of Unauthorised Occupants)
fict as uwell as under the rules and instructions issued by

the Railuay Board,

1. Mr, R.Ke Shetty arques that in the cases of Mr,
Dandona apnlicant in 9.%. No. 498/86 and Mr. D'Souza

applicant-in 0.2, No, 9/87, they had been given notice

[©)]

and by their replies they had permitted the railuays to
recover the outstanding amounts from their DCRG. They
cannot now be alloued to qo back on these undertakings.

Mr. Shetty then points cut Suoting the preface of the
digest or a compnilation and, therefore, contains quide-

lines and instructicns uwhich are directory in nature

and not mandatory., In cases of doubt originmal pensicn

. . b B R
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rules @buld have to be seen. He supports Mr, Nilkanth's
argument that a pragmatic vieu has to be taken in the
interest of railway servants who are in service and are

without quarters.

12. Mr. Dinesh Shah mwmy argues that whether the
instructions are statutory or administrative, the changes
brought about have to be viewed with reference to the
original instructicns., He adds that original administra-
tive directions can be amended by further administrative
cirections, He supports the Railuay Board's letter cated
24,4,1982 as being perfectly legal and constitutional,
Referring to the wording of that letter he argques that
issue of a shou cause notice is in the discreticn of

the Railuay diuthority and it is not mandatory.

13, Mre Dave and !rs E.Ks Thomas have cited several
rulings from judgments of the Supreme Court as well as
the Central Administrative Tribunal. We have gone
through them very carefully, There can be nc dispute
about certain orinciples discussed in those jucdgments
Aand they are summarised as follous: An administrative
order cannot overrule statutory provisions even with the
approval of the President., This observation about
"running allowance! for which nrovisions made in the
Indian Railuay Establishment Code are relevant only in
so far as administrative instructicns sought to modify
them. In the case before us ve do not find any attempt
by the railways to modify statutory instructions by
administrative orders. Read in the proper context,

the letter dated 24,.4.1582 is constitutional and has
statutory force in our view. Even if they are admini=-
strative instructions they are still valid, inasmuch as
they are not contradictory to Aany statutory or other

administrative instructions.
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14, There can also be no dispute about illegality
involvecd in withholding pensicnary benefits withrut tak-
ing other steps to recover losses caused to the railuays
by neglinence of an emnloyee. Such is not the case in

the matter before us,

154 It is true that the Supreme Court has held that

Gratuity is a right and not a bounty, therefcre, Gratuity
cannot be denied and that delayecd payment would have to

be accompanied by interest. But there is nothing to shou
that DCRG cannot be withheld uhere the employee ouwes some
outstanding dues to the employer snecially when he is not
covered by the Gratuities Act, being a Government employee

and Government 1issue direction for such hold back,

16, (4)1287 ATC 477 contains a ruling to the effect

that misconduct cannot be retrospectively penalised. That
was a case uvhere tThere was no proof that the orders dated
24,4.,1982 issued by the Railway Board after the retirement
of an employee were brought to his notice in spite of

clear directives to do so., Therefore, acticn after retire-
ment was considered improper, In the cases before us the
letter dated 24,.4.1982 has been issued after the retirement
of the applicants in 0.A. 314/86 and 2.AR. 245/85, But these
orders have been issued only a few months after the appli-
cant's superannuation, and there is adequate matefial on
record to show that the applicants uere aware of these
orders. In {2)1987 ATZ page 939 Government's right to take
action is acknouledged as absolute. If a Government
servant continued occupying quarters without intimation

he was required to face the conseguences. We think that
the other citation are not strictly relevant to the cased

before us.



17, After hearing the learned advocates for the
apnlicants as well as for the respondents, we are con-
vinced that under Article 309 and the proviso thereto

the President has the pouwer to delegate rule making to
any aCuthDrity or officers. Indian Railuway Establish-
ment Code, rules 157 and 158 shou that the Railuay

Board {i.e., the Railuay Ministry and the General Managers )
i~ have been so empowered, Further, the Manual of Pension
Rules, we hold, is a compilation and not rules themselves
but even these guicdelines authorise the Railwyay admini-
stration to withhold or recover from the DCRG suitable
amounts of monies due from the retiring employee uith

or withnut his consent or with or without the consent

s deceased

e

of his successor in case the railuay employee

pury

Lhic

(2]

(vide para 323(ii)). Dues of house rent fall in
category. Read together, therefore, the Manual of Pension
Rules, permits assessment of dues and holding back the
DCRG due to the retiring personnel for recovery of rent
{‘ touwards the authorised as well as unauthorised occupation

Vo of railway guarters. UWe are unable, therefore, to accept
the contentions that the Railuay Boa-rd's orders datad
244441982 are ultra vires the Constitution, or the sta-
tutory Pension Rules; or the pouers conferred upon the

Railway Board and the General Managers.,

18. As to the question of passes, the very description
thereof is "comnlimentary passes". The wording of the
Chapter on this subject in the Indian Railuay Establish-
ment Manual indicates that if the employee was eligible
for passes uhile in service, he may be given passes for

himself and his family even after he retired from service.
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This is, therefore, not an 'entitlment!' but only 'eligi-
bility's The questiocn of disallcwing passes as a minor
penalty can arise only in case of serving personnel. In

the case of retired personnel, a shau cause notice is

in the discretion of the Railuay administration, and it

is not mandatory. We have seen on record intimations given
to apnlicants of conseguences which would follow unautho-
rised retenticn of quarters. This in our vieuw is adenuate
notice and the Railyay administration is justified in
disallowing passes in terms of the instructions dated

24.4¢1982.

13, A grievance is ma“fle of recovery of penal rent,.

The learned advocates far the resnondents had empha-
tically argued that the assessed rent for quarters in
occupaticon of railuay employee when in service is so louw,
that even penal rent at 5 or 6 times the assessed rent
would be very lou as compared to market rent for private
premises elseuhsre, Without penal rent, fherefore,
retired employees would not feel even remotely pressurised
to vacate railway cuarters, Litigation under the Public
Premises (Evictisn of Unauthorised Occupants) Act will

be longdraun uwhen the procedure is folloued and the
retired emnloyee takes the matter to a Civil Court and
even to the High Cocurt, The only nractical approatch
therefore, is to hold back retiral benefits which can be
legally held back or administratively withdraun, Since
this is being done no fault can be found with the Railuay
administration for this sort of coercive action uwhich they

are constrained to adopt.

20. The applicant's argument that they had to ccntinue

in the railuvay quarters until they could have their cun
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private accommodation, cannot hold much water. They
might feel justified in holding on to the quarters.

Tc a certain extent tﬁey may be right but if a com-

‘prehensive vieu is taken, it cannot be said that uhat

they did was very desirable, Therefore, ue cannot but
feel that the applications are liable to be dismissed

for the following amongst other reasons,

21s We hold that the instructions issued by the
Railuay Board on 24.,4.1982 are Constitutional, legal,

valid and proper.

22« We further hold that the Railuays had the autho-
rity to issue suitable instructions for modifying admini-
strative as well as statutory instructions and if issued
by the Railway Board or the General fanager they would

in terms of Sections 157 and 158 of the IREM be statutory

in nature.

234 We hold that the Manual of the Railway Pension
Rules, 1950 as well as the Indian Railuay Establishment
Manual are only.chompilations or digests of instructiaons
for implementation of Pension Rules and they cannot be
said to be mandatory in nature, binding only on the Rail-
way Administration and not on their employees. Further
they confer adequate authority on the resnondents to
withhold the payment of the whole/part of the death-cum-
retirement gratuity towards recovery of dues that have
accrued before the Railuay employee retires, or even
after he retires uhere circumstances warrant such hold

back of the DCRG.
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24, We further hold that the Railuay Board have rightly
decided that complimentary passes which retired personnel
are eligible to get, can be held back or disallowed at the
rates prescribed by them with or without a shou cause nolice.
A shouw cause notice might be desirable, but cannot be
mandatory since in the case of retired personnel disallou-
ing of passes will not constitute a penalty under Railuay

Servants! DA Rules.,

28 Ue hold that the recovery of rent at penal rates
for unauthorised occupation of quarters after retirement
is within the discretion of the Railuay Board and its
subordinate authorities and, cannot, therefore be struck

down on any count.

26, The question of payment of interest on amounts of
DCRG held back for recovery of rent/penal rent for unau-
thorised occupation of quarters will not arise, as the

retired emnloyee himself is resnonsible for the delay in

settlement of his retirement benefits.

27 In the light of these discussions all the five
applications mentioned above are liable to be dismissed
vith costs, We hold that this litigation was avoidable

if the apnlicants ha:d abided by the rules and had behaved
reasona-bly in the matter of occupation of quarters

axRk after retirement. Since they have not done so,

ve feel that the respondents are entitled tc costs.

Since, houever, all the apnlicants are now retired

from service, ends of justice would be met if we order
that each one of them should pay to the respondents

a sum of Rs. 200/- (Rupees Two Hundred) only touards costs of

the litigation as costs quantified by us, in these cases.,
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ORDER
Aoplications HNos. 0.8, 314/86; 0.A. 354/86;
NeA. 498/863 D.A. 9/87 and 0.A. 374/87 are dismissed,
> —
Each of the applicant/applicants in each of these
cases should nay to the Respondents costs guantified by
us at Rs. 200/~ (Rupees Tuo Hundred only) in each case.

Such payment shall be effectdd within a period of tuwo

manths fraom the date of this order,
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M « B¢ Mujumdar )
MEMBER(J)
// LY

Rajadhyaksha )
MEMBER (A
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