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& M,A.Mahalle * *

M.S.Bhandari, Advocate for the Petitioner (s)
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3. Whether their Lordships wish to see the fair copy of the Judgement ? -

4, Whether it needs to be circulated to other Benches of the Tribunal ?
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BEFORE THE CENTRAL ADMINISTRATIVE
NEW BO.IBAY BENCH

0.A.489/86, 0.4.129/88 & 0.A.866/89

0.A.489/86

Ahindra Nath Banerjee, I.F.S.,

Flat No.26,Sagar Tarang Co=o0p.
Housing Society Ltd.,

Plot No.l5-A, khan Abdul Gaffarkhan
Road,

Worli Seaface, Worli,

Bombay - 400 025.

VS
1, State of :faharashtra

2. The Chief Secretary to the
Govt. of Maharashtra,
Yantralavya,

Bombay - 400 020,

3. The Secretary,
Govt. of .aharashtra,
Home Dept.,
Mantralaya,
Bombay - 400 020,

4, Union of India
through
The cecrutary,
Ministry of Home Affairs
(Personnel),
New Delhi.

0.A.,129/88

Ahindra Nath Banerjez,I.P.S.
VS

1. State of Maharashtra

(through respondent No.2)

2. Additional Chief Secrotary
to the Govt. of ilahasrashtra,
Home Department,

Mantralaya,
Bombay.

3. Union of India
(through Respondent No.2)

0.A.866/89

Ahindra Nath Banerje>,I.P.S.
Vs,

1. Union of India
through
The Secretary(Personnel)
JMinistry of Home A*falrs,
Govt. of India,
New Delhi.

2. State of ilaharashtra
through
Chief Secretary,
Govt. of :Maharashtra
Mantralaya,Bombay=-400032,

TRIBUNAL

.. Respondents

«. Applicant

.. Respondents

.. Applicant
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3. Secretary,
Home Department,
State of sah.rashtra,
Mantralavya,
Wladam Cama rnoad,
Bombay - 400 032.

4, Shri R.S.Kulkarni,
Director General of Police,
State of .lharashtrea,
State Police .dukhyaslaya,
Shaheed Bhagstsing Road,
Colaba,
Bombay - 400 039.

5. Shri A M Mistry,
Director of Anti Corruption
and Prohibition Bureau,
State of kharasntra,
Bzllard =state,
Bombay.

6. Shri D.ramachandran,
Commandant Genaral of
Homeguards,.laharashtra State,
Old Sachivalava,slayo Road,
Bombay - 400 032.

7. Shri K.Rengaraju,
Addl.Secretary,
Home Department,
MBharashtra Sta-e,
Mantralavya,

Madam Cama Read,
Bombay - 400032. .. Respondents

Coram: Hon'ble Shri Justice U.C.Srivastava,Vice=Chairman
Hon'ble Shri #.Y.Priolkar, idember(A)

Appearances

1. Mr.M,S.Bhandari
Advocate for the
Applicant in
0.A.489/86 & 0.4.129/88

2. Mr.MAMahalle
Advocate for the
Applicant in
0.A.866/89

3. Mr.ideI.Sethna
Counsel for the
Hespondeants

JUDG.ENT : ) Date: 4-7-149:
(Per U.C.Srivastava,Yice=“hairman { i

These three applications have been
filed by one Shri AhindraNath Banerjee an officer
of the I.P.S. Mahzrashtra cadre who his bszen
compulsorily retired from service some llmonths
prior to attaining the age of superannustion.

He has filed three applications which have been

heard and are being disposed of together.
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2. In 0.A.489/86 the applicant has prayed
for declrationbggﬁkll—lndia Sarvices(Confidential
Rolls )Rules,1970 are ultra-vires and the All India
Services Act,1951 as null and void, of no effact as
they suffer from the vice of unbridled unguided
excessive delegation of power, and as the terms
®adverse remark" and "critical remark" are not
defined and are liable to be misconstrued and that
no guicdelines have been laid down for the last 10
years on the effect of adverse remarks thounh
enjoined by Rule 10A thereof. He has also prayed
that it may be declared until and unless the
Governicent of India issues the administrative
guidelines/executive instructions on the"efrect®

of the adverse/critical remarks on the conditions
of service as contenplated by ule 10A of the all
India Servicas(Confidential Rolls)ﬂules,lQ?O no
effect to the adverse remarks be given, and has
also prayed for a declaration that the adverse/
critical remarks given to him for the year 1983-84
are malafide,malicious and myopic, unwarranted |
unjustified and untrue, illegal,improper and
irregular in the matter of their writing,reviewing,
recording,accepting ancd communic-ting are nulland void

and of no ef ‘ect whatsoever,

3. It may be noted here that at the time

of arguments the legality and validity of the All

India Services(Confidential Rolls)Rules,1970 and

that of All India Services Act,1951 were not challenged
and the attack was on the entry so given and the way
and manner in which it was given and the representation

against the same was disposed of.

«d/=
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4, 0.A.129/88 filed by the same applicant
is directed against the order of compulsory retirement
as per sub-rule 3 of Hule 16 of the All India Services

(Death-cum=Retir>ment Benefits)Rules,19%8.

8. In 0.4.866/89 the applicant has prayed
that the respondents may be directed to promote the
applicant to the rank of Addl. Inspector Gensral of
Police with 2ffect from 21.2,198l1 and he may be
accorded due seniority in that cadre and the emol mments
attached to the post of Addl.Inspector Gencral of Police
with subsequent increments bes granted to the applicant
with int-:rest on arrears referred to above and to
direct the respondents to have the proforma D,P,C of
Special I.G.P. and the Director Genzral of Police

and give the promotion as p2r the guidelines. Prior to
the filing of this application the applicant earlier
filed a Writ Petition 800/1981 before the 3ombay

High Court challenging the supersession by six officers
who were promoted to the post of Additional Inspactor
Genaral of Police on 6.6,1981 supé%edind him, The case
was transferred to this Tribunal and the Tribunal vide
its judgment dated 3.9.1987 held that the action of the
State Government and Establishment Board in not
considering the case of the applicant for promotion

to the post of Addl.I.G. on 21,5.1981 was ill2qal and
they were directed to c onsider the same within a poriod
of four months for the post of Addl.I.G. after ignoring
the fact that the applicant had not completed four vyears
of service as DIG in .lay,1981 and in case he is found
fit give him the kenefit of selaction to the said post
from the date his junior is selacted to that post.

As the avplicant's case was not considered within time
he moved another anplication before the Tribunal praving
that he may be declared to have promoted as Additional

Inspector Senzral. The Tribunal disposed of the said

. 5/=
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application vide order dtd. 26-9-1989 permitting

him to withdraw the said petition in respzct of
prayers 8D with opportunity to file fresh application
if permissible under the law and that is why this

application has been filed by him.

6. The applicant joined the Indian Police
Service on or about 14th October,1954 as Asstt.
Superintendent of Police. He was promoted to the rank
of Superintendent of Police in or about 1960, After
serving as Superintaendent of Police in various district
in the year 1965 he went on deputation to iManipur
Rifles,First Battalian and participated in Indo-Pak
dar in 1965 and was awarded Special Duty Medal. He
worked as Deputy Home Secretary from 1970 to 1974

and was on deputation to the saharashtra State iioad
Transport Corporation as Chief Security Officer.

From 13=5-1974 to 10=8~1975 the apolic-nt worked as
Supdt. of Police(Law & Research)Pune. There:fter he
was posted in Indian R:zil ays at Nagpur. On or about
15-5=1976 he was x&% given selection grade. From 1976
to 1978 the applicant wvas in the State Traffic Branch
and worked as GSeneral ilanager,Police Housing and
Welfare Corporation. On or about 31-1-198l he was
promotad to the post of Deputy Inspector Genszsral and
was posted as D.I.5.,C.I.D. Intelligence(Criminal wWing)
at Bombay. From ..ay,1984 to Octobzr,1985 he was on
deputation to MSRTC. In or about October,1985 he was
posted as D.I.5.,P.C.R. at Bombay which post he

continuaed to hold.

7. On or about 9th October,1984 the
applicant received a D,0.,letter dtd. 9-10-1984
from the Special Secretary,Home Department(Law &
Order)Government of ilaharashtra cormunicating
certain adverse remarks contained in the Annual

Confidential Report for the year 1983=-84, which
.6/-



reads as follows:i=-

"A slopy officer, unimpressive,does

routine work, Has fairly good knowledaq=

of his work, but has little originality,
maintains good relations with evervhodv.
He had to be told to send his reports

in time. His overall performation was
below awverage. He was too fona of only
moving around with no output. His work was

of a sub-standard type."

The applicant made a representation against the same
on 11-10-1984, Vide order dated 23rd July,1985 the
Home Secretary,Govt. of Maharashtra rejected the said
representation. The applicant submitted represenzation
by way of agppeal against the same to the Government of
India., He also represented a memorial to the President
on 16th Auzust,1985 and according to the applicant

no orders have bzen passed. .

8. According to the apnplicant adverse
remarks against him were not warranted in view of

his work,contribution ot the department,versatile

personality and also the publications and other
qualifications including knowledge of nine lancuages

and research articles etc. by him.

9. The learnad counsel for the apgplicant
contended that while rejecting the representation
filed by the agzplicant against the adverse remark
reasons should have been as<igned and opportunity

of hearinc should have bean given. Althouch an
authorit}s&-one way or the other in this behalf

by the ngbunal on the facts of the case under the
same wdas decided but this plea is now no lon~er open
to the agplicant in view of a decision of the
Supreme Court in the case of Union of India v.
E.G.Nambudiri,1991(1) SCALE 783. The Sup-zme Court
held in that case that WNo order of an administrative

7
authority communicating its decision is renderad illzaal

T/~ f-



on the ground of absence of readsons ex facie and it is
not open to the Court to interfere with such orders
merely on the ground of absence of any reasons and
the President will have no obligation to record the

reasons as such the order was not vitiated.

10. In this case it is to be noted that
from the reply filed by the respondent it acpears
that the memorial filed by the applicant is still
pending with the President and the same has not yet

been decided.

11, Learned counsel also challenred the
adverse entries and contended that there was no
material for giving such an adverse entry and th#se
adverse entries are rather from the very nature
prejudicial and seems to have been done with .one
stroke of pen in a particulaélhOur'when the officer
concerned was under either annoyance or fealing
towards the applicant. e may add here that from

the original record which we have perused we found
reqarding the fitness of the applicant for promotion
to the latter post below the entry it was noted that
he is not fit for promotion and it was even mentioned
that he is not fit for any post. The implications of
such entries obviously which wasnot communicsted are
far reaching. Thare could be no dispute that entries
in ACR thouah of administrative nature are to be ~iven
very carefully and representation ag:inst the same

is also 0 be considered in that lisht. In this
connection the cases of Brijmohan Chopra v. S5tate of
Punjab,AIR 1987 3C 948 and Baldev #aj Chedha v. Union
of India, AIR 1981 5C 70 are rzfe-red to. Five years
record was consid:red. Obviously there was no guestion
of consideration of earlizr record when the review
committee its2lf was of the opinion that his record

was good in the year 1980. In the year 1981-82 he was

008/'- {‘{"
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shown to be an average officer while in 82-83 he was
shown just above averane. BOth the years he was not
recomnended for promotion. In 83-84 he was reported

to be below average which was communicated to him.

In 84-85 he was reported to be above averase and in
85=-86 he was reported to be below averaze. S0 far as
ns$ average entries are ¢ oncerned obviously aver:ge
entries cannot be said to be adverse. There is no
denial of thes fact thit the adverse remarks were not
communicated to him and when the Screa2ning Committee
or Review Committes took a decision thesa adverse
remarks wore commupicated to him. Thus the remarks
represants assessment of performance and conduct

of the officzr by the superior. Thounh the assesement
is s@ibject to nut the same must be formed on objective
apprisel of material and is not o be don2 arbitrarily.
In the instant case it is to b2 not2d that swesping
remarks have bean given and no materizl have bean placed
before us from which it could be said as to whether
there was any material with the autho ity concerned

t0 give sucnh 38 remark when a few years earlier the
officer was given selection nrade in 1976 and was
promoted to the post of 2IG on 3lst January,i98l
itself. In 84-8% he was on deputation to M3RTIC.

But in view of the fact that as the azplicunt's
memorial is still pending with the President we

would not like to enter more into the matter but we

do expect that kizx if his represantation is not vyet
decided will be decided expeditionsly sav within a
period of 2 months fro- the date of co-muniscation of
this order taking into conside-ation the grievarce

and pleas of the applicant and taking into conside.ition

the leagal and fa:tual positiom in this behalf.

..9/-
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12. In 0.A.129/88 the applicant has been
retired compulsorily under Rule 16 of thz All India

Services(Death-cum~-Retirsment Benefits)Rule,l9%8 in

The rule under which he has been reti-ed reads as
under#
"16. Superannuation, gratuity or pension -
(1) ...,
(11)

s 0 0 0 80

~
| 2ad

[ aid
[
p —g

The Central Government in consultation
with the State Government may require
a HMember of the servics who has
completed 30 years of fualifving

By S service or who his attiined the age

of 5% yezars to retire in the puhlic
interest provided that atleast thre=
months' previous notice in writing

will be given to the member concerned

(iv) ..oooa. ™

From the record produced before us we have found that
the Screening Committee after taking into considaration
the entries after 1980 recommended his compulsory
retirement and the RaviewCommittez has also agreed to

N the same and therscafter he was retired.

y 13. In the written statement filed by
one Pradeep Singh,lirector,finistry of Home Affairs,
. Government of India it hasg been stated that the
applicant was compulsorily retired invpublic interest,
inter-alia, as he had consi=tent record‘of below f /
avarage reports. It furth:r stotes that a person
holding such a high office h:s staited facts which

, are not correct and against the record thus making

7

himself responsible for judicial sction inasmuch as

. the same tantamounts to misleading the Court or in
getting a judicial order on the bhasis o’ such
incorrect avarmants. The proceedings indicate that

e w13 ] .
the applicant's representation which “as pending

..10/-
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against the adverse remarks was not €onsidered by the
Screening Committee or the Review Committee. The Review
officer's remark that he was not fit for promotion at all
and that he is not suitsble for any job were not
cosmunicated to the applicant which obvicusly put before
the Screening Committe> and the Review Committee, after
which the applicant was recommanded for compulsory

retirement.

14. In the case of Baidyanath :ahapatrz v.

State of Orissa,Alll 1989 SC 2218, the compulsory retirerent

was set aside on the grouind that repr:sentations ancainst

the adverse remarcs which was pending was not considered

and the adverse remarks without representation were

considered. The same position arises in this case .

The uncommunicated remarks and the non consideration

of representation against the adverse remarks ohviously

compulsorily

was the cause of retiring the applicant/and the order '
compulsory &

of /fretirement was basically illegal and was not in

public interest. As such the order of compulecory retirenent

which is made some 1l months before attaining the asge of

superannuation is illegal,prejudicial and consequently

the same deserves to be quashed.

15« Accordingly we allow this acplication
and orders dited 28th January,1988 and 9th February,
1988 are hereby quashed and set aside with all conse-

guential benefits.

16. . .The third O.A, viz. 0.A.866/89 is

for directing {he respondents to promot> the applicint
to the rank of Addl.Inspector General of Police with
effect from 21-2-1981 and for the consequential

reliefs which flow out of it.The reliefs sou~rht in this

application are already referred at para 5 above.

o.ll/-
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17. The applicant was promoted to the post
of D.I.5. on 31-1-198l1, At that time there was only
one rank of Deputy Inspector General of Police. Vide
G.R. dated 22nd April,1981 the post of Deputy
Inspector Generzl was uparaded and they ware
designated as Additional Inspector General of Police.
The upgradation was mude in order to provide further
channel of promotion and to mitigate stagnation of
the cadre of Deputy Inspector General of Police.
By Establishment Board consisting of the department
authorities considered the names of DIG Level II for
upgradation to the post of Additional Inspector Genaral
of Police and they considered the officials who have
put in four years of service and as the applicant bsas
not completed four vears of service althouah he was
senior to the respondents No0.4,5,6 & 7 he was not

considered and six officers were promoted.

18. A reference to the writ petition filed
by the applicant which was transferred to the Tribunal
and subsequently withdrawn has already been roferred
to above. The applicant has challenged his non promotion
on the ground that the uporadation of the post of

DIG Level II does not involve promotion since the
duties and responsibilities of bhoth these posts

are the sam2 and the incumbent of any posts of D.I.G.
can be Officer of either in the arade of DIG Level I
or DI6 Level II. As no promotion was involved it was
only the seniority that has to be counted. In this
éonnaction the applicant has relied on the affidavit
filed by S.D.Limave,Deputy Secratary to the Govt. of
Mah:rashtra in Writ Petition No.623/85(V.W.Pradhan v.
State of Maharasht-a). It was vide resolution dtd.
22=4~1981 six posts of DIG Level II to DIG Level I
were upgraded and in the beginning when the posts

were up-raded they were only known as Additional

. .l\/-
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Inspector General of Police and subseguently they
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were known as DIG Level I, According to the applicant
the non consideration of the applicant in the first
meeting on 21.5.198L and subsequently justifying the
same is arbitrary and violation of Article 14 of the
Constitution of India. It has been alleged that his
e has not Heae

case has been considered in isolation and/comparztive

i i we b= . .
assessment and merits of[ellglble candidates as 1is
required under the Rules of All India Services. This
has rendered the selection process invalid. In this
connection the applicant has relied on the case of
Union of India v. M.L.Kapur 1973(2)SCC 836. The

applicant contend=d that he was wrongly excluded

from the promotion post and his” juniors were promoted.

19. In the written statement filed on behalf
of the respondents it has been stated that xkrr the
Nrit Petition filed by the applicant transferred to

the Tribunal only partly succeesded and the directiong
given by the Tribunal on 3.9.1987 referred to above
were complied with. The Establishment Board in its
meeting dtd. 23.11.1987 considered the case of the
applicant, his ACR for the years 1975=76 to 1979=80

as per the dirzction of the Tribunal and the Establishment
Board took into considesration the ACR of 1980-8l1 and
after evaluating his work as DIG the Establishment
Board was of the view that the applicant was not

fit for promotion as Additional Inspector Genaral

of Police on 21.5.1981 and this recommendation was
accepted by the State Government. ¥r XRR RXRRRRIEXRXR
wRXZR RRxr RRRR pXRduzres keXexe wg The Establishment
Board ws Rkrid R proceedincs which was held on
23.,11.1987, a copy of which produced before us,

it has been observed b;?;ﬁe Zstablishment Board

took 1into consideration % years confidential record

o

76 to 79=-80 of concerned officers and the éame

eol3/=
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criteria was applied in the case of the avplicant

and his confidential r=2cords of 5 years i.e. 1975-76

to 79=-80 was assessaed. Durina theésefive years he

B 2

workad as SxpExinxxxdxrk KX Krkxxz SP and his

e e,

‘asses=ment pertains to his performance as an 3P
and on the basis of the same corf idential records
he was promotaed as DIGP on 31-1-198l. So far as
his promotion to the post of Additional IGP is
concerned his ACR for the year 80-8l(when he was

T an
on the post of DIGP)Ataken int~ consideration and
assessed his performance as DIGP, But he could not
earn necessary e2licipility in 1981 for the promotion
to the post of mddxirrigrdditional IGP and hence the
Establishment Board found that he was not elinible
for the promotion as Additional IGP on 21,%,1981

and made reco-mendations accordingly.

20, The Tribunal's order dtd.3.9.1987

reads as Tollowsi-

“The net result,therefore, is that the

application partly succeeds. The action
| of the 3+ite Government and the
\ Establishment Board in not considering
the case of the appclicant for promotion
to the post of Addl.I.G. on 21.5.1981
is illegal. The State Zovernment and
the Estabtlishment Board are hareby
directed, to consider expsditiously,
say within a period of 4 months the
case of the avplicant as on 21.%,1981,
for the post of Addl.I.G. after ianorina
the fact that the applicint had not

completed four years of service as DIG
in iay,198l. It is needless to say,
that if on such consideration, the
anplicant is found fit for selection
he woald have the benafit of selection
to the post of Addl.I.5. from the date
his junior is selocted to that post
after 21.5,1981, Parties to bear their

» own costs of the agplication.”

e l4/-
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21, Accordinn to the aoplicant the

constitution of the Board itself was defactive

a

6]

the work of the agplisant could not be present

. be
the important members who are supposed to awars dﬁ

for the MGeting_Instead of that one outside-r

viz. S.P.Singh,Spl

.I.3.P(L&0) attended the

meeting of the Board., According to the agplicant

the said S.P.Singh was at one place senior to him .

and one of the candiﬂatesipvthe promotion post in
(%

which he &l§s contested. He secured the promotion

but ths applicant ¢

vas not promotad. According to

the applicant the absance of the important moenbers

who ave aware of the work of the applicant and the

ef"ect of the

prasence of an outsider influenced the/dscision

of the Board as such the proceedings of the board

. hes
becoma vold. The so cilled board also desas” not

i
acted in accordénce with the directions of the

Tribunal.

wiregy

‘ . . . . i

22. Accordingly we allow this application H

and direct the respondents that let another Zstablishment C

Board be set up agiin to consider the case of the 3

applicant within a period of thres months from the :
date of recsipt of a copy of this order and in case

g V\d . . . »

they @é&gd-hlm fit for promotion he may be given g

4 ";

notional rfromotion with consequantial bhenzfits, E

L

There will be no order as to0 costs. ‘

&

I

%(L;b}

(M.Y .PRIOLKAR )
Aember(A)

ZL&/ : -

(U.C.SKRIVASTAVA)
Vice=Chairman
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