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The short and perhaps the only point to be
deciced in this application is whether the Transfer i
g P P - oy e £ - £ = oe T LRy -y 4&
of apolicent {rom the post of mid-wife, Jagjivanranm
tlospital, Dompay Centrei, Bombay to the wvest of
»
mid=wife in the Health Unit at Ckha is mala fide in 2
R |
any wav. r
2 The applicant submitted this application cn
24.7.1936 inter alia asking for interim relief r
i
il
by way of injunction against her transfer and )
substantive relief in the shape of quashing the
. 3 2]
sald order. #

3 Interim Rellef was ¢ranted as it was urged
on behalf of the applicant, that she had not yet been

relieveg from her post. This stay had been operative

up to the 3lst of July, 1986, OCn 30.7.1986 Respondents

claimed that the applicant had already been relieved \
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of her post. Both the sides were heard and it
transpired that there was reason to believe that the
applicant had in fact been relieved, The question

of continuing the 'status quo! order did not, therefore,
arise and the stay that was granted on 24,7.1986 was

vacated, Yet she had not joined her duties till now.

4, The history in brief is that the applicant

is a mid-wife, has been serving in the Jagjivanram
Hospital at Bombay Central, Bombay since 1958, On
16,7.,1986 she was served with an order of transfer
sending her to Okha in the same capacity in the place
of Mrs.Yadav who was transferred to Baroda at her own
request. It is the contention of the applicant that
this transfer arose out of an incident in which she and
her son were involved against Dr.Kapoor, the
Opthalmologist at the same Jagjivanram Hospital,

She went with her son to ask for a certificate about
the son's eye-sight which was required for College
Admission., Dr,Kapoor refused to give it as he had been
approached outside the regular hours meant for examina-
tion and issue of such certificates. Thereupon words
were exchanged and it is alleged that Dr.Kapoor
manhandled both the applicant and her son and used
abusive language., This was followed by an incident in
which the applicant's son and Dr.Kapoor's sons also
hurled abuses at each other and perhaps exchanged blows.
When the applicant went to lodge a complaint with the
Police, she found that Dr.Kapoor and his sons ware
already there and their complaint was recorded,
Dr.Kapoor had also complained of assault, insult and

intimidation by applicant and her son., Her son was
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arrcested anc enlargec onn bail. She had, therefore,
to go and file a non~cognizable complaint in the Court
of a wagistrate, These matters are still pending in

the Criminal Counrt It is applicant's contention

6]
.

that she had been trensierred mala fide, in order to
harass her, in order that her family life may be
disrucoted and that her son's education should also

be disturbec. She refuscd to accept that the transfer
is in administrative interest. She, therefore, prayed

that the transfer order be set asice,

N

D We have neard iwr.Phiili_ose the Lcarned Advocate

1

for +the applicant extensively. Iie has also submitted
written argunents. we have heerd lir.H.C.llaster the

Learnce Counsel for the Hespondents who has brieily
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was because of an incident that occurrec but he has also
strongly contended that the asolicant herself was

res. onsible for this and considering all aspects

anc circumstances the apolication deserves to be
dismissed.
0. The Hesoondents have naturally resisted the
avvlication saying that avplicant was in a transicrable

~ost; transfer was incidental to her service ana thet

the transfer though admittecly orderec as a secuel

to the incident alieged by the applicant wes in
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administrative interest to achieve smoo
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of the Gynaecological Department of the Hospital and
not for the vurposcs of harassing the applicant.
7. In the application as meny as 23 grounds have

1 c

been urged., It would be convenient to ¢roup some of

them together for understanding the contention of the
applicant.

Grounds (I) to (VIII) briefly suggest that
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though a class.III employee of a Railway is not to be
transferred out of any station as a matter of policy

she had been so transferred although it was not in the
interest of administration to transfer her,that there

is nothing adverse in her record to warrent her

trensfer, there are vacant posts of 'mid-wife' in the

T

jagjivanranm Hospital and she can be appointed to

one of those; that she hed not asked for & transfer
nor has the transfer been necessitated by a
restructuring of the cadre or the upgradstion of the
DOSTe

Ground(IX) contains an allegation that this
transfer would disturb her son's education.

Ground (X) suggests thet the trensfer order is
vague as urged in ground (I) inasmuch as she does not
know wherc to report for duty.

Grounds XI, XIL, X{IXi, XIV, V.and XVI all aim
at bringing out the position that applicant is serving
under l.rs.Kapoor the wife of Dr.l.K.Kapoor, the
Opthalmologist1who is in charge of the Gynaecological
department and.has been so transferred on the plea that
the administration wants smoother working. wslo action
nas been taken against Dr.Kapcor who 1s involved in
the same incident. The administration including the
Chief OUffice Superintendent have denied knowledge
of the incidents, and had relied upon allegations and
complaints against the applicant thus exhibiting
prejudice ageinst her.

Ground (XVII) therefore is that the transfer
is vexacious, mala fide, motivated and meant to harass
the applicant and coerce her into settling the criminal
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cases that she has filed against Dr.Kapoor and his
sons. Ground (XVIl1) is an expansion of the saue.
Ground (%IX) is that the transfer is punitive in nature
inasmuch as Ckha is remote and applicant will be
deprivec of the facilities she had at Bombay for
ecucating her children. She would also face a language
oroblem. She will lose City Comuensatory Allowence and
chus her real wages will be reduced as indicated in

r

Ground (XI¥) and (). In ground (XX, she s

fTact that her husband 1s carryinc on some busincss

in Bombay and that would be disructed because he nay
heve no residential accommodation which to day he is

having as & result of the querters allotted to the
applicant. Grounds (XXII)and (XXIII) are repetitions
of same or similar grounds.

B. Now turning to the contentions of ir.,Philipose
we find that he strongly urges thet there is no cause
whatsoever to transfer the avplicant outside tne
Jagjivanram Hospitel, Bombay. The .espondents on the
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ot.er hand say that admittedliy the tran r is a result
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=d between Dr,Kapocr and the
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applicant, They furthecr contend'uuhz &rs.ikapoor who

of tine bad blood creatc
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is in charge of the Gynaecological department has to

take work from the mid-wife (agplicant) and the

administration apgprehends that there will be onroblems in
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the smooth working of that decartmen As for the

vagueness of the order which is alleged by lir.Fhili, ose,

lir.iaster points out that the order clearly suggests

that the applicant has to go to tie .ost of mid=-wife

~

in Okha and on her asking for trsvel facilitics they

would also be extended to her. iie therefore, contends

that there is no vagueness about it and the applicent

00.00



very well knows where she must go. As for the
interest of administration which iir.Philigose says
will not be served, the des.ondznts' contention is
that smooth working of & particular department in

the Hosvital must be ensured and that is the interest
of administration. HNext for r,:hilipose's conten-
tions that there are vacancics in the Jagjivenram lio-
sgitatl and that agplicant can be retained in those,
and nor is tne transfer occassioned by restructuring

of the cedre and other similar contentions, ..r..aster

points out in reply thet the dailway Boerd has
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there should be no posts of 'mid-wife'

the present incumbents vacate then: and they have
to be recplaced by'staff nurses', and therefcre, there

is no force in the contention that there is a vacancy

O. As for the contentions thet the transfer i

wn

male fice, meant to harass tne applicant, meant to

disru.t her family life and her sorfs educaticn,

1

Mr.llaster voints out that transfer is incidentel to

!

the service which the applicant accented. If in the
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process of being transferrec, the a:plicant
harassed the administration can do nothing about it.
But the intention is definitely not tec haress her

or to cause disruption of her family life or
aisturbance in her son's education.

10, sr,llaster fairly stated that in order to
demonstrate the bona fides of the administration they

would be willing to consider accommodating the
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icant in the post of & mid-wife in any other unit
in Greater Bombay if she is willing to go there
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L She would, of course, have to vacate her present
quarters as soon as alternste accommodation is offered to
her, in her new gosting. There alsc the Respondenis would
be willing to let her continue in the present cuarters
until the end of the academic yecer,

s As for the contention thet the applicant will be
losing her real wages by losing C.C.A., and allied grounds,
kkmikw [ [r,..laster's contention is that these are the
natural consecuences of & velid trensfer order., IHowever,

as stated above he has also made the above statements

to show the bona fides of the administiration.

13. llaving heerd both the sides we come to the
conclusion that the applicanti is indeed in a transfera:le
post and she had come to Bombay on transfer from Kota at
her own request though this was as far back as in 1958,
It is not possible for the administration to keep

acolicant in the same post permancently. Further, we

find that the Gynaecological department is indeed a&

namely Dr.lirs,Kapoor and the mid-wife working with her

i

in thet department or ward)namely the apclicant will
\
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have to face each others frequently in the course cf
their duties. ‘e have no doubts that because of <the
incident between Dr.illapoor and the apulicent the degree

of cooperation that ur.ilrs,Kapoor can
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pect will suffer
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adversely and it is bound to tell on ti
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efficient working

of the department, '/e therefore, find the transier
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of applicant ordered by the administiraticn is indeed in
the dinterest of administration.
14, The Respondents' stand that they are not

73
concerned with what the husband of the appilcant£F01ng
in Bombay nor are they responsible to accommodate him
in Bombay i1s indeed correct and we cannot find fault with
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it. The one question before us is whethe: the applicant
has been properly iransferred as decided by the
administration, Apart from the fact as 1s clarified

by lir.iaster Fhe Learned Advocate for the itespondents

i
we find that her continuing in the same hospital is not

conducive to smooth & efficient working and the

Il

Respondents are justified in holding that she has to be
transferred from there,

15, We need not go into the «aquestion of the
Coaes
Criminal &1t thet have been filed by the applicant

D

against Dr.Kaepoor and vice versa. The appropriate

Courts will decide what should be done in those matte

H

Ss
but we cannot but observe that the incident occurred
mainly because the applicant and her son insisted
upon issue of a certificate outside the appropriate
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working hours and then started an - %; ie are
also not concerned with other allegations of the appli-

cant that administration tried to build up a casec against

' 1

her by alleging that the dog meintained

o

y her was a
nuisance to her neighbours. These are extraneous
maiters, but getting back to the question of agulicant's
transfer we find that there is something more than

meets the eye. But in that aspect the contribution

of the applicant also cannot be ignored.

15, Considering all aspects, we feel that the
a plicant has not made out a case that her transfer
is mala fide and meant to harass her or ordered with
a view to causing her a great deal of inconvenience
and embarassment., She is a Government Servant in

a transferable job and she will have to face this

L I I



situation some <time or the other in her service,

In the circumstances therefore, we feel that the

g

a.plicant has no case and the apylication deserves
1o be rejected tot l“.

1

L7, In the peculiar circumstances of the case
however, while rejecting the auullcoilon,ana in view

of the statements made by Lir.liaster, the learned Counsel
for ilespondents, we would also like 1o add a few
directionfor the Bespondents to follow, These are that
(a) Thé Respondents should consider absorbing the
applicant in a suitable vacancy in any unit of

Wlestern Railway in Greater Bombay other than the
Jagjivanram Hospital. (b) The Res ondents may not
disturb the avplicant from her possession and occupation
of the cuarters allotted to her until the end of the
academic year, nemely up to the end of April, 1637,

and the despondents would give a‘te;naTixé}residential

ylicant's

accomnrodation to the applicant, (c) The apy

i
services may not be treated as 'hroken' because of her
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ence from duty as a resul
during the oendency of the application. (d} As for the
absence, the Respondents may decide the question suitably
according to the =rules i.e. by granting her leave

thet mignt be due, half pay leave if permissible
according to rules, and if no such leave stands to

her credit then grant her extraordinary leave without
pay, so that the continuity of her service is not

disrunted.

18, We would normally have felt inclinec to award
costs to the Resvondents in a case like +this QJ%M}‘ I~ }
the peculiar circumstances of the case we make no

S

orders as to costs. The rarties may bear their own
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costs.
19. The result therefore is that the application
is rejected, with directions as mentioned above.

No orders as to costs.

(B.C.GADGIL)
VICE - CHAIRLAN




